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JOHN  L.  MARKHAM  v.  W.  H.  HICKS  A  CO. 

t 

AppeciL 

An  appeal  will  not  be  entertained  where  the  transcript  does  not  show  that 
the  action  was  properly  constituted  in  the  court  Lelow. 

[Bradley  v.  Jones^  70  N.  C,  204,  cited  and  approved). 

Appeal  by  plaintiff  from  a  judgment  rendered  at  Spring 
Term,  1884,  of  Durham  Superior  Court,  by  3IcKoy,  J. 

3Jr.  IV,  IF.  i^Wtev  for  plaintiff. 

Messrs,  Graham  dc  Baffin,  for  defendants. 

Ashe,  J.  This  appeal  cannot  be  entertained  by  this  court. 
It  purports  to  be  a  case  brought  up  by  appeal  from  a  justice's 
ccmrt  to  the  superior  court.  But  there  is  no  record  to  show  that 
the  case  was  ever  constituted  in  either  court.  In  fact,  there  is 
not  the  semblance  of  any  kin<l  of  record. 

The  case,  as  presented  here,  is  constituted  entirely  of  two 
statements  of  the  case  on  appeal,  one  signed  by  counsel,  and  the 


IN  THE  SUPREME  COURT. 


•      ToRRENCE  V.  Davidson. 


other  by  the  judge,  and  a  copy  of  the  open  account  upon  which 
the  action  is  alleged  to  have  been  brought.     That  is  all. 

The  cases  on  appeal  state  that  the  statute  of  limitations  was 
relied  on  by  the  defendants,  and  a  jury  trial  was  waived,  and 
by  consent  His  Honor  tried  the  facts.  He  decided  that  the 
plaintiff's  action  was  barred  by  the  statute.  That  is  a  question 
of  law.  But  he  failed  to  find  the  important  fact,  when  the 
action  was  commenced ;  and  without  that  fact  being  found,  or 
made  to  appear  by  the  record,  it  is  impossible  for  this  court  to 
decide  whether  His  Honor's  conclusion  of  law  was  correct 
or  not. 

The  case  is  remanded  that  the  parties  may  make  such  disposi- 
tion of  it  as  they  may  be  advised.  Bradley  v.  Jones,  76  N.  C, 
204.     The  costs  must  be  paid  by  the  appellant. 

Per  Curiam.  Remanded. 


R.  A.  TORRENCE  and  others  v.  E.  C.  DAVIDSON  and  others. 

Appeal — Reference, 

No  appeal  lies  from  an  order  recommitting  the  report  of  a  referee. 
[Lutz  V.  Ofme,  89  N.  C,  186;  Jone$  v.  Ckdl^  Ib.f  188,  approved). 

Appeal  from  an  order  made  at  Spring  Term,  1883,  of  Meck- 
lenburg Superior  Court,  by  MacRae,  J. 

Messrs,  Wilson  &  Son  and  Burwell  &  Walker,  for  plaintiffs. 
Mr.  W,  P.  BynunXj  for  defendants. 

Merrimon,  J.  There  has  been  some  irregularity  and  con- 
fusion in  the  conduct  of  this  action,  but  it  is  not  properly  before 
us  now,  and  we  are  not  at  liberty  to  suggest  how  the  irregularis 
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ties  are  to  be  corrected,  or  pass  upon  the  merits  of  the  important 
questions  presented  by  tlie  record  and  eventually  to  be  settled. 
The  appeal  was  prematurely  taken. 

The  court  below  heard  the  case  upon  the  re|>ort  of  the  clerk 
and  exceptions  thereto,  and  having  found  the  facts  of  the  case 
and  the  law  arising  thereon,  and  settled  the  rights  of  tl»e  parties, 
ordered  a  recommittal  of  the  report,  with  instructions  to  the 
clerk  to  so  correct  the  same  as  to  make  it  conform  to-the  findings 
4ind  rulings  of  the  court.  From  this  order  of  recommittal  the 
<lefendants  appealed  to  this  court. 

It  is  manifest  that  this  order  is  only  incidental  and  interlocu- 
tofy;  and  to  execute  it  preparatory  to  a  final  judgment,  cannot 
prejudice  the  party  appealing.  He  can  have  every  advantage 
by  appeal  after  final  judgment,  when  all  exceptions  are  brought 
tip  and  considered  togetlier,  that  he  could  have  by  an  appeal  at 
the  present  stage  of  the  action. 

It  is  well  settled  that  an  appeal  does  not  lie  from  an  order 
-such  as  that  appealed  from  in  this  case.  So  that  the  case  is  not 
liefore  us.     Lutz  v.  Cline,  89  N.  C,  186;  Jones  v.  Call,  lb.,  188. 

The  case  must  be  remanded  to  the  end  that  the  superior  court 
may  proceed  according  to  law. 

Remanded. 


J  AS.  W.  GRANT,  Adm'r,  v.  W.  A.  REESE  and  others. 

Appeal — Reference  and  Referee, 

An  appeal  does  not  lie  from  an  order  recommitting  the  report  of  n  referee 
with  instructions  to  correct  the  same  in  conformity  to  the  ruling  of  tlie  court. 

(Luix  V.  Cline,  89  N.  C,  186 ;  Jones  v.  CfaW,  lb,,  188,  cried  and  approved). 

Civil  Action  tried  at  Fall  Term,  1880,  of  Northampton 
Superior  Court,  before  Graves^  J. 


IN  THE  SUPKEMI-:  COURT. 


Grant  v.  Keesr. 

Mr.  XI.  B,  Peebles,  for  plaintiff. 

Messrs.  GUliani  &  Gatlivf/,  IF.  C.  Bowen  and  W,  Bagley,  for 
ilefeiidants. 

Meurimon,  J.  The  record  in  tliis  ca^se  is  very  voluminous^ 
and  the  exceptions  numerous,  indefinite,  imperfectly  stated  and 
complicated.  The  court,  from  time  to  time,  has  given  them 
much  consideration.  At  last,  at  the  end  of  them,  we  find  that 
the  appeal  was  improvidently  taken,  and  the  case  is  not  properly 
before  us. 

The  trial  of  the  action  involved  long  and  intricate  accounts. 
The  court  ordered  a  reference;  tlie  referee  took  much  testimony,, 
stated  the  accounts  and  made  report  of  the  same.  .  To  this 
report  the  plaintiff  and  the  defendants  filed  numerous  excep- 
tions, and  the  case  was  heard  upon  the  report  and  the  exceptions^ 
thereto.  The  court  sustained  some  of  the  exceptions,  overruled 
others,  and  sustained  others  in  part  and  overruled  them  in  i>art, 
and  made  an  order  recommitting  the  report  to  the  referee,  with 
instructions  to  correct  the  same  and  make  it  conform  to  tlie 
ruling  of  the  court.  From  this  order  and  the  rulings  of  the 
court  in  res|)ect  to  the  exceptions  complained  of  hy  the  plaintiff, 
he  appealed  to  this  court. 

It  is  manifest  that  an  appeal  did  not  lie  at  the  present  stage  «if" 
the  action.  There  was  no  order  or  judgment  from  which  an 
appeal  might  be  taken  until  the  final  judgment  should  be  entere<l. 
The  exceptions,  both  of  the  plaintiff  and  the  defendants,  should 
have  been  carefully  and  definitely  made  and  noted  in  the  record 
at  the  time  they  were  taken,  and  upon  the  coming  in  of  the 
amended  report,  the  court  might  have  corrected  its  own  errors,. 
if  such  were  brought  to  its  attention,  and  then  have  given  a  final 
judgment,  from  which  an  appeal  might  be  taken,  bringing  i\\> 
all  the  exceptions  and  assignments  of  error  for  review  and  cor- 
rection here.  This  is  the  orderly  course,  and  that  contemplated 
by  the  statute  j)roviding  for  appeals  to  this  court. 
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Although  we  have  considered  the  case  and  could  promptly 
decide  the  questions  presented  in  the  record  for  our  decision,  if 
the  case  were  properly  before  us,  we  are  not  at  liberty  to  do  so. 
We  have  no  authority  to  decide  cases  and  questions  not  properly 
constituted  before  us,  and  it  is  the  duty  of  the  court  to  see  that 
cases  come  before  it  according  to  law.  It  is  essential  to  the 
integrity  and  authority  of  judicial  decisions  that  the  court  shall 
have  jurisdiction  of  the  cases  in  which  they  are  made,  accord- 
ingly as  the  law  directs.  Just  jurisdiction  is  indispensable — the 
life  and  vigor  of  judicial  decisions  depend  on  it. 

The  court  has  re|>eatedly  construed  the  statute  (The  Code, 
§548)  allowing  appeals,  and  the  practice  in  cases  like  this  is  well 
settled.  Slight  attention  to  the  decisions  of  the  court  would 
prevent  miscarriages  like  the  present,  and  facilitate  the  adminis- 
tration of  justice.  LajUz  v.  Cline^  89  N.  C,  186,  and  the  cases 
there  cited;  Jones  v.  Ccdiy  lb,,  188. 

The  case  must  be  remanded,  to  the  end,  the  superior  court 
may  proceed  therein  according  to  law  as  if  no  appeal  had  been 
taken^,  and  it  is  accordingly  so  ordered. 

Error.  Remanded. 


IN  THE  SUPREME  COURT. 


Office  v.  Bland. 


OFFICERS  OF  COURT  v.  THEOPHILLU8  BLAND. 

Appeals. 

Appeals  must  be  brought  ap  to  the  term  of  this  court  next  ader  they  are 
taken. 

Motion  of  plaintiff  to  dismiss  the  defendant's  appeal^  heard 
at  February  Terra,  1884,  of  The  Supreme  Court. 

Messrs.  Haywood  &  Haywood,  for  plaiutifT. 

Messrs.  Strong  &  Smedes  and  H.  F.  Murray,  for  defendant. 

Merrimon,  J.  The  appellee  moved  to  dismiss  the  appeal 
upon  the  ground  that  it  was  taken  to  the  last  October  term  of 
this  court,  and  was  not  brought  up  to  that  term  at  all,  nor  dock- 
eted in  this  court  until  the  present  term. 

It  appears  that  the  appeal  was  taken  at  spring  term,  1883,  of 
the  superior  court  of  Pitt  county,  to  the  last  October  term  of 
this  court.  It  was  not,  however,  brought  up  to  the  October 
term,  nor  were  any  steps  taken  at  that  term  to  bring  it  up.  It 
was  docketed  at  the  present  term. 

It  is  well  settled  that  appeals  must  be  brought  up  to  the  term 
of  this  court  next  after  they  are  taken,  and  if  they  are  not 
brought  up  to  that  term,  and  no  effort  is  made  before  the  court 
to  do  so,  the  appeal  will  be  lost. 

This  case  is  in  all  material  respects  like  that  of  Suiter  v.  Brit- 
tle, post,  19,  and  it  must  be  governed  by  it. 

The  motion  to  dismiss  the  appeal  is  allowed. 

Appeal  dismissed. 
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GEORGE  W.  LOGAN  v.  J.  C.  L.  HARRIS. 
Appeal — Judgment  of  Record. 

An  appeal  will  be  dismlBsed  where  the  transcript  fails  to  show  a  judgment  of 
record  from  which  the  same  was  taken. 

{Davis  V.  Shaver^  Phil.,  18;  Jonea  v.  Ckdl,  89  N.  C,  188,  cited  and  approved). 

Civil  Actiom  trie<l  at  Spring  Term,  1882,  of  Rutherford 
Superior  Court,  before  Gudger,  J. 
The  defendant  appealed. 

Mtwrs.  Hoke  &  Hoke,  for  plaintiff. 

Mr.  W.  S.  Mason  and  Hinsdale  &  Devereux,  for  defendant. 

Merrimon,  J.  The  original  process  and  the  pleadings 
appear  in  the  record.  It  likewise  appears  that  sundry  issues 
were  submitted  to  a  jury,  and  a  verdict  was  duly  rendered  upon 
them;  that  thereupon  the  defendant  moved  for  a  new  trial, 
which  motion  was  denied  by  the  court,  and  he  then  moved  in 
arrest  of  judgment,  which  motion  was  also  denied;  and  the 
defendant  took  an  appeal  to  this  court.  No  judgment,  nor  any 
minute  or  memorandum  of  a  judgment,  appears  in  the  record. 

An  appeal  can  be  taken  in  a  case  like  the  present  one  only 
from  a  judgment,  in  the  cases  allowed  by  The  Code,  §548, 
entered  of  record.  The  entry  of  a  judgment  on  the  record  is 
essential  to  its  completena<«s  and  efficiency.  It  is  this  that  gives 
it  life  and  certainty,  and  perpetuates  it  as  an  established  memo- 
rial. It  is  not  sufficient' that  the  court  had  taken  its  resolution 
as  to  what  judgment  it  would  enter — this  is  only  in  the  mind 
of  the  judge.  To  make  bis  purpose  a  judgment,  it  must  be 
entered  of  i*ecord,  and  until  this  shall  be  done,  there  is  nothing 
to  appeal  from. 


8  IN  THE  SUPREME  COURT. 


L06A.N  V.  Harris. 


This  court  has  gone  very  far  in  supporting  imperfect  entries 
of  judgment^  but  it  has  always  held  that  there  must,  at  least,  be 
some  memorandum  or  minute  from  which  it  can  be  seen  what 
was  intended  by  the  court.  If  there  is  an  entry  implying, 
with  reasonable  certainty,  enough  from  which  the  judgment  can 
be  drawn  out  in  proper  form,  this  will  be  upheld  as  sufficient. 
Davis  y.  Shaver,  Phil.,  18.  But  this  court  cannot  infer  or  con- 
jecture that  a  judgment  was  given  by  the  court  below.  It  acts 
upon  the  record,  and  what  is  in  and  of  it — not  what  the  court 
making  it  intended  to  put  upon  it,  but  through  inadvertence  or 
neglect,  failed  to  do  so. 

It  is  probable  that,  in  this  case,  the  court  intended  to  enter  a 
judgment,  and  the  parties  and  their  counsel  so  understood,  but 
what  judgment,  does  not  appear;  nor  is  there  any  minute  from 
which  we  can  ascertain  what  it  was  intended  to  be.  It  is  said 
in  the  case  upon  appeal  there  was  '^judgment,''  but  none 
appears  in  the  record  proper. 

This  is  only  another  illustration  of  the  loose  and  careless 
practice  too  generally  tolerated,  and  if  the  plaintiff  suffers  from 
it,  he  can  justly  complain  only  at  himself  and  his  counsel. 

The  appeal  was  improvidently  taken.  There  was  no  judg- 
ment to  appeal  from.  It  will  be  sufficient  for  the  defendant  to 
appeal  when  a  judgment  shall  be  entered  of  record,  if  he  shall 
be  so  advised. 

This  court  must  see  that  cases  come  to  it  according  to  law,  in 
order  that  it  may  get  jurisdiction,  and  as  well  with  the  view  to 
uphold  a  wholesome  practice.     Jones  v.  Call,  89  N.  C,  188. 

The  appeal  must  be  dismissed,  and  it  is  accordingly  so  ordered. 

Appeal  dismissed. 
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BuiE  r.  81MMOKS. 


JOHN  BUIE  V.  GEORGE  D.  SIMMONS. 
Appeal — Defective  Record. 

Wh^re  an  appeal  is  taken  and  the  record  fails  to  disclose  the  grounds  upon 
which  the  party  seelcs  relief  (here  against  an  execntion),  the  court  will 
remand  the  case,  that  the  record  maj  be  perfected. 

{Bradley  v.  Jonti^  76  N.  C,  204,  cited  and  approved). 

Motion  to  set  aside  an  execution  heard  at  Spring  Term,  1883, 
of  Cumberland  Superior  Court,  before  Shipp,  J. 
The  motion  was  refused  and  the  defendant  appealed. 

Messrs,  N.  IFl  Say  and  W,  A.  Guthrie^  for  plaintiff. 
Messrs.  R.  8.  Huske  and  /.  IV.  Hinsdale^  for  defendant. 

Merrimon,  J.  The  record  in  this  case  is  very  imperfect,  so 
much  so  that  we  are  unable  to  decide  the  questions  intended  to 
be  presented  by  it,  until  it  shall  he  perfected. 

The  names  of  the  persons  asking  to  be  made  parties  as  the 
widow  and  heirs  at  Jaw,  the  grounds  and  scope  of  the  motion  to 
set  aside  the  execution,  which  they  proposed  to  make,  do  not 
sofficiently  appear.  The  summary  statement  of  the  case  upon 
appeal  shows  that  there  may  have  been  sufficient  grounds  for  tiie 
motion.  We  are  not  prepared  to  say  that  the  appellants  are  not 
entitled,  in  any  view  of  the  matter,  to  make  the  motion  they 
asked  the  court  to  be  allowed  to  make. 

In  such  a  case,  with  a  view  to  the  ends  of  justice,  the  court 
will  remand  the  case,  to  the  end  that  the  record  may  be  |)erfected. 
Bradley  v.  Janes,  76  X.  C,  204. 

Remanded. 


n 
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Moore  t.  Vakderburo. 


R.  D.  MOORE  V.  JULIUS  VANDERBURG  and  others. 

Appeal, 

1.  An  appeal  must  be  entered  of  record  in  the  court  below,  and  the  transcript  of 

the  record  must  show  the  same,  in  order  to  give  this  court  jurisdiction. 

2.  But  as  St  appears  that  an  appeal  bond  was  given,  the  case  is  remanded,  that 

the  record  may  be  amended  to  show  the  appeal  was  taken,  if  such  be 
the  fact. 

Special  Proceeding  heard  at  Fall  Terra,  1883,  of  Irbdeli> 
Superior  Court,  before  Gudger^  J, 
The  defendants  appealed. 

Mr.  D,  M,  Furchea,  for  plaintifT. 

Messrs.  E.  C  Smith  and  Fuller  &  SnoWy  for  defendants. 

Merrimon,  J.  It  appears  from  the  record  sent  to  this  court, 
that,  at  August  term,  1883,  of  the  superior  court  of  Iredell 
county,  that  court  affirmed  the  judgment  of  the  clerk  confirm- 
ing the  sale  of  the  land  mentioned  in  the  pleadings.  It  does 
not,  however,  appear  that  any  appeal  has  been  taken  from  the 
judgment  to  this  court,  or  that  any  notice  of  appeal  was  given 
or  waived. 

It  is  therefore  manifest  that  the  case  is  not  properly  in  this 
court.  The  appeal  is  the  essential  means  by  which  this  court 
gets  jurisdiction  of  an  action,  and  it  must  certainly  appear  in  the 
record  that  it  was  taken  from  a  proper  judgment,  authorizing  it. 
It  is  the  appeal  that  puts  this  court  in  relation  with  the  case  in 
the  court  below,  and  with  that  court  in  respect  to  the  judgment 
appealed  from;  and  this  court  must  be  able  to  see,  from  the 
record,  the  relation  thus  established.  Tlie  court  will  always  be 
careful  to  see  that  it  has  jurisdiction;  this  is  essential  to  enable 
it  to  take  any  action  whatsoever,  and  to  give  any  effect  to  its 
judgment.  Indeed,  there  can  be  no  judgment  without  jurisdic- 
tion, and  there  can  be  no  jurisdiction  without  an  appeal  or  some 
proceeding,  or  writ,  in  substitution  therefor.     This  is  so  upon 
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principle,  bjt  it  is,  ns  well,  required  by  the  statute.  The  Code, 
iJo50,  requires  that  "within  the  time  prescribed  in  the  preceding 
section  (in  reference  to  appeals)  the  appellant  shall  cause  his 
appeal  to  be  entered  by  the  clerk  on  the  judgment  docket,  and 
notice  thereof  to  be  given  to  the  adverse  party."  The  entry  of 
appeal  thus  required  is  indispensable,  and,  although  according  to 
the  loose  practice  that  too  generally  prevails,  a  mere  memorandum 
that  an  appeal  was  taken  is  all  that  is  entered,  strictly  and  prop- 
erly it  ought  to  be  set  out  formally  in  apt  words,  that  the  appel- 
lant, at  the  time  specified,  took  an  appeal  from  the  judgment  in 
the  record;  and  such  entry,  however  informally  expressed,  becomes 
a  part  of  the  record  to  be  sent  into  this  court.  Section  oSl 
requires  that  "the  clerk,  on  receiving  a  copy  of  the  case  settled, 
as  required  in  the  preceding  section,  shall  make  a  copy  of  the 
judgment-roll  and  of  the  case,  and  within  twenty  days  transmit 
the  same  duly  certified  to  the  clerk  of  the  supreme  court."  The 
judgment-roll  embraces  the  entry  of  the  appeal  taken,  and  the 
latter  must  be  sent  up  as  part  of  it. 

The  provisions  of  the  statute  have  not  been  complied  with, 
and  the  case  is  not  here  for  any  purpose;  but  as  it  appears  that 
an  undertaking  upon  appeal  was  given,  we  remand  the  case,  to 
the  end  that  the  record  may  be  so  amended  as  to  show  that  an 
appeal  was  taken,  if  such  be  the  fact. 

It  is  so  ordered.  Remanded. 


A.  B.  ^rcMILLAN  v.  NANCY  NYE,  Adm'x. 

Appeal — Justification  of  Bond —  Waiver  must  be  in  writinr/  or 

noted  on  record. 

Where  an  iinjnstiBed  undertaking  on  nppeni  was  filed  with  and  npprove<l  by 
the  clerk,  os  shown  by  his  memornnduni,  but  no  note  made  on  the  record 
that  the  same  was  occepte<l  by  the  appellee  without  objection;  Heidj  that 
the  subsequent  signing  by  the  counsel  uf  the  appellee  of  the  case  settled  for 
this  court,  docs  not  constitute  a  waiver  in  writing  of  the  legal  requirements 
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McMillan  r.  X\>:. 


i:i  perfot'iing  appeals;  and  lience  the  luotioii  to  «IisiiUKs  the  :i;t|ical  ft»r  want 
f»f  justification  of  Umd  was  nllowe.l. 

iHarshfiu:  v.  McDowell,  81)  N.  C,  181  ;  lloircrton  v.  Henderson,  80  N.  C,  718, 

citeil  and  approved). 

Motion  to  dismiss  an  appeul  fn)fii  Ashe  Superior  Court, 
heard  at  Fehruary  Teni),  1884,  of  The  Supreme  Court. 

Mr,  J,   ir.  Todd,  for  plainliff  appellee. 

Messrs.  D.  M.  Furches  and  G.  N.  Fo/k,  for  defendant. 

Merrimon,  J.  The  a|)pellee  moved  to  dismiss  the  appeal  in 
this  case  upon  the  ground  that  the  undertaking  upon  appeal  had 
not  been  justified  as  required  by  the  statute. 

The  appellant  admitte<l  the  ground  assigned,  but  insisted  that 
the  appellee's  counsel  had,  after  the  undertaking  had  been  filed ^ 
signed  and  assented  to  the  case  settled  up«>n  appeal  for  this  court, 
and  had  thus  waived  all  objection  to  it. 

This  cannot  be  construed  to  be  a  waiver  of  the  requirements 
of  the  statute  in  respect  to  perfoctinj;  appeals.  In  providing 
that  an  undertaking  upon  appeal  shall  be  given,  or  a  deposit  of 
n)oney  in  lieu  thereof  shall  be  made,  The  Code,  §552,  among 
other  things,  provides  **  that  such  undertaking  or  deposit  may  be 
waived  by  a  written  consent  on  the  part  of  the  respondent.'* 
And  section  560  provides  that  "an  undertaking  upon  appeal 
shall  be  of  no  effect  unle-^s  it  be  accompanied  by  the  affidavit  of 
one  of  the  sureties  that  he  is  worth  double  the  amount  specified 
therein." 

This  court  in  construing  these  provisions  of  the  statute  in 
Harshaw  v.  McDoivell,  89  N.  C,  181,  said  :  "  Where  the  appel- 
lant is  in  court  and  the  bond  is  offered  and  accepted  without 
objection,  and  this  is  noted  in  the  record,  this  is  construed  to  be 
a  sufficient  waiver  in  writing  under  the  statute/' 

Now,  in  this  case  it  does  not  a[)pear  that  the  undertaking  was 
offere<l  and  acce|)ted  without  objection  and  the  fact  noted  in  the 
record.  Indeed,  it  does  not  appear  that  the  attention  of  the 
court  was  called  to  it  at  all. 


.J 
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McMillan  v.  Nye. 

The  single  fact  tending  to  show  ihat  it  was  brought  to  the 
notice  of  the  court,  and  that  the  counsel  of  the  appellee  saw  or 
knew  of  ir,  is  the  nuMnorandum  made  by  the  clerk,  whether  on 
or  off  the  undertaking  does  not  appear,  in  these  words:  ''The 
same  (referring  to  the  undertaking)  filed  and  approved  May 
21st,  1883.  J.  xM.  Dickson,  C.  S.  C'  The  undertaking  and 
this  entry  are  copied  into  the  transcript  of  the  record  next  before 
the  case  settled  upon  appeal. 

This  is  a  slight  fact,  raising  not  more  than  ground  for  conjec- 
ture that  the  court  had  any  knowledge  of  the  undertaking, 
especially  in  the  absence  of  any  order  respecting  it.  The  clerk 
ha<l  authority  to  receive  and  file  it,  but  he  had  no  authority  to 
make  any  entry  in  the  record  touching  it,  and  in  order  to  create 
the  waiver  of  the  undertaking  and  the  requisites  in  perfecting  it, 
it  must  have  been  offered  and  accepted  by  consent  of  the  appel- 
lee in  terms,  or  implied  by  his  failure  to  make  objection  in  court, 
and  a  note  of  this  fact  made  in  the  record.  This  would  have 
been  a  suBicient  waiver  in  writing.  It  is  essential  that  the 
waiver  should  be  in  writing,  and  so  made  of  purpose,  and  with 
the  assent  of  the  appellee.  A  slip  or  inadvertence  cannot  be 
treated  as  a  waiver.  The  statute  has  expressly  made  the  under- 
taking and  the  justification  thereof  a  substantial  and  necessary 
incident  to  appeals,  except  in  the  case  provided  otherwise,  and  it 
can  be  dispensed  with  only  in  the  way  prescribed  by  law.  It  is 
the  plain  duty  of  the  court  to  effectuate  the  legislative  purpose. 
We  cannot  impair  its  force  by  str.iined  constructions  in  aid  of 
nej^ligent  a|)pellants. 

The  counsel  for  the  appellant  insisted  on  the  argument  that  it 
sufficiently  appears  that  the  counsel  for  the  appellee  signed  the 
case  settled  upon  appeal  after  the  undertaking  was  filed,  and 
thus  waived  all  objection  to  it,  and  relied  upon  the  (iase  of  How- 
erton  v.  Henderson,  S6  N.  C,  718.  He  clearly  misapprehends 
the  meaning  of  the  court  in  that  case.  Mr.  Justice  Ruffin,  in 
delivering  the  opinion,  assigned,  as  a  reason  why  the  writ  of  cer- 
iiorarif  in  lieu  of  an  appeal,  shouhl  be  allowed,  the  fact,  that 
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Hemphill  r.  Blackwelder. 

(he  appellees  had  waived  any  objection  to  the  appeal  bond  by 
signing  the  case  settled  upon  appeal  after  the  bond  was  filed,  but 
he  did  not  mean  a  waiver  in  the  sense  of  the  statute — that  he 
had  "  waived  by  a  written  consent  on  the  part  of  the  respond- 
ent" all  legal  objection  to  the  appeal  bond.  This  conld.  not  be 
so,  unless  there  had  been  a  note  of  such  waiver  in  the  case  set- 
tled, and  there  was  none,  either  in  terms  or  words  that  could  be 
so  construed.  At  the  term  next  before  the  opinion  wa*  deliv- 
ered the  appeal  in  that  ca<e  had  been  dismissed  upon  the  groimd 
that  the  undertaking  had  not  been  waived  and  had  not  been 
properly  justified. 

The  undertaking  upon  appeal  in  this  case  has  not  bien  ])er- 
fected  as  the  law  requires,  nor  has  it  been  waived  by  a  writ- 
ten consent,  in  or  out  of  the  record.  The  motion  to  dismiss 
must  therefore  be  allowed.     Motion  allowed. 

Appeal  dismissed. 


*F.  B.  HEMPHILL  and  others  v.L.  C.  BLACKWELDER. 
Ajypeal  cUsvi  1886(1  for  \cai\t  of  jusiijication  of  bond. 

The  court  express  astonishment  that  appeals  sliould  be  taken  without  perfect- 
ing them  accoixJing  to  law,  and  say,  that  if  they  were  disposed  to  grant 
relief  against  such  negligence,  they  have  no  authority  to  do  so. 

Motion  by  defendant  to  dismiss  an  appeal  from  McDowell 
Superior  Court,  heard  at  February  Terra,  1884,  cif  The  Su- 
preme Court. 

Messrs,  \V.  H.  Malone  and  Bobbins  &  Long,  for  plaintiffs. 
Mr.  G.  N.  Folk,  for  defendant. 


*The  rase  of  Fleming  v.  Burgin,  from  McDowell,  was  also  dismissed  for  the 
reason  assigned  in  this  case.  Mr,  W.  W,  Fleming,  for  the  plaintiff,  appellant 
and  Mr.  O,  N,  Folk,  for  the  defendant  appellee. 
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Crosm  v.  Cross. 


Merrimon,  J.  The  undertaking  upoD  appeal  in  this  case,  we 
find  attached  to  the  transcript  of  the  record,  but  it  is  not  justified. 
No  "written  consent  on  the  part  of  the  respondent,"  the  appellee, 
waiving  the  undertaking  properly  justified  appears  on  file  or  in 
the  record. 

For  this  cause,  the  appellee  moves  to  dismiss  the  appeal,  and 
it  is  manifest  that  he  is  entitled  to  have  his  motion  allowed. 
McMillan  v.  Nye,  decided  at  this  term,  ante^  1 1. 

It  is  not  improper  to  say  here,  that  it  is  a  matter  of  astonish- 
ment to  the  court,  that  intelligent  gentlemen  engaged  in  the 
practice  of  the  law  persist  in  sending  appeals  to  this  court  with- 
out perfecting  them  as  required  by  the  plain,  peremptory  require- 
ments of  the  statute.  If  the  court  were  disposed  to  grant  relief 
against  such  n^ligence,  it  has  no  authority  to  do  so.  Motion 
allowed. 

Appeal  dismissed. 


J.  M.  CROaS  V.  G.   W.  CROSS  and  wife. 

Appeal — {Certiorari — Mandamus, 

1.  A  petition  for  a  Certiorari  as  a  substitute  for  an  appeal,  must  be  filed  at  the 

term  of  this  court  next  succeeding  the  rendition  of  judgment  against  the 
petitioner. 

2.  A  mandamus  requiring  a  judge  to  settle  a  case  on  appeal,  upon  exceptions 

filed  by  the  appellee,  will  not  be  granted  where  the  party  himself  is  guilty 
of  laches. 

(Brovon  v.  WiUiavMj  84  N.  C,  116,  cited  and  approved}. 

Petition  for  certiorari  heard  at  February  Term,  1884,  of 
The  Supreme  Court. 

Mr,  J.  M.  McCorhle,  for  plaintiff  petitioner. 
No  counsel  contra. 
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Ashe,  J.  The  petition  states  that  at  fall  ternii  1882,  of 
Davidson  snperior  court,  judgment  was  rendered  in  behalf  of 
the  defendants  in  an  action  pending  in  said  court,  wherein  the 
petitioner,  J.  M.  Cross,  was  plaintiff,  and  G.  W.  Cross  and  wife 
defendants ;  that  the  petitioner  appealed  to  the  supreme  court, 
filed  his  bond  in  due  time,  and  his  counsel,  during  the  term, 
made  out  a  case  on  appeal,  which  was  duly  served  on  the 
appellees  ;  that  they,  through  their  counsel,  returned  the  *'  case," 
with  their  objections,  to  the  counsel  of  the  petitioner,  who  the 
next  day  handed  the  same  to  His  Honor,  Judge  Avery,  who 
presided  at  said  court,  for  settlement ;  that  neither  he  nor  his 
counsel,  as  he  is  informed  and  believes,  were  ever  notified  by 
His  Honor  of  the  time  and  place  of  settling  the  case  on  appeal. 
The  petitioner  therefore  prays  that  a  writ  of  mandamus  or  ccr- 
tiorari,  or*other  proper  process,  be  issued  to  His  Honor,  Judge 
Avery,  requiring  him  to  settle  the  "case,"  and  forward  the  same 
to  the  clerk  of  Davidson  superior  court,  that  it  may  be  filetl, 
and  a  transcript  of  the  record  and  the  case  sent  to  this  court. 

The  petitioner  is  not  entitled  to  the  remedies  he  seeks  by  his 
petition  to  secure  an  appeal.  He  has  lost  Jiis  right  of  appeal 
by  his  laches.  The  law  requires  that  he  should  make  his  appli- 
cation for  a  certiorari  at  the  term  of  the  appellate  court  next 
succeeding  the  rendition  of  the  judgment  against  him.  Brown 
v.  Williams,  84  N.  C,  116.  There,  the  petitioner  allowed 
twelve  months  to  elapse  before  filing  his  petition,  and  it  was 
held  he  had  lost  his  appeal  by  his  laches.  But,  in  this  case,  he 
has  delayed  making  his  application  more  than  two  years  after 
the  rendition  of  the  judgment  against  him.  He  has  been  guilty 
of  gross  laches,  and  has  thereby  lost  his  apj)eal.  The  writ  is 
refuse<l,  and  the  petition  dismissed. 

Writ  refused. 
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JAMES  L.  CUBRIE  v.  J.  B.  CLARK  and  others. 
Apjjeal —  Certiorari. 

A  certiorari  will  not  be  granted  for  an  alleged  omission  on  the  part  of  the 
presiding  judge  to  state  exceptions  taken  on  the  trial,  where  the  record 
shows  that  he  settled  the  case  on  appeal,  upon  consideration,  after  It  is  atten- 
tion was  called  to  the  matters  of  complaint.  It  is  only  where  it  plainly 
appears  that,  by  mistake  or  inadvertence,  the  judge  fill  led  to  state  some- 
thing which  ought  to  appear  in  the  case,  that  a  motion  for  the  writ  will 
be  allowed. 

[MeDaniel  v.  Kingf  89  N.  C,  29,  cited  and  approved). 

Motion  of  plaintiff  for  writ  of  certiorari  heard  at  February 
Term,  1884,  of  The  Supreme  Court. 

Messrs.  Hinsdale  &  Devereux  Sind  \V.  A.  Guthrie,  for  plaintiff. 
Messrs.  John  Manning,  R,  P.  Buxton  and  3L  S.  BobbinSy  for 
defendants. 

Merrimon,  J.  The  appellant  files  his  petition  in  the  cause, 
in  which  he  alleges  that  the  case  settled  upon  appeal  for  this 
court  does  not  set  forth  all  the  exceptions  taken  by  him  to  the 
rulings  of  the  judge  in  the  court  below,  and  that  others  taken 
are  not  correctly  stated,  and  he  prays  for  the  writ  of  certiorari, 
to  be  directed  to  the  clerk  of  the  superior  court,  from  which  the 
appeal  comes,  commanding  him  to  certify  a  full  and  complete 
transcript  of  the  record  to  this  court,  after  the  judge  who  pre- 
sided at  the  trial  in  that  court  has  had  opportunity  to  revise  and 
correct  the  case  settled  upon  appeal,  as  he  may  see  fit  to  do. 

We  have  examined  the  record  and  are  satisfied  that  the  judge 
who  presided  at  the  trial  had  his  attention  called  to  the  several 
grounds  of  complaint  mentioned  in  the  petition,  and  that  the 
case  was  settled  by  him  upon  consideration.  It  is  not  suggested, 
either  iu  the  petition  or  the  aflBdavit  of  counsel  to  support  the 
motion,  that  the  judge  inadvertently,  by  mistake  or  mi&appre- 
2 
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hcnsioD^  failed  to  note  the  exceptions  meutioued,  and,  indeed^ 
the  case  shows  that  he  did  not. 

In  such  a  case  the  court  will  not  grant  the  writ  of  certiorari 
It  is  only  where  it  plainly  appears  that  by  inadvertence,  mistake 
or  accidental  misapprehension  the  presiding  judge  misstated,  or 
failed  to  state  something  that  ought  to  appear  in  the  case  settled 
upon  appeal,  that  the  writ  will  be  granted;  and  it  ought  to 
appear  that  the  court  would  probably  make  the  correction.  The 
purpose  of  granting  the  writ  is  simply  to  afford  opportunity  to 
correct  an  oversight,  and  not  to  require  the  judge  to  do  anything. 
McDanid  v.  Kin(/,  89  N.  C,  29. 

This  court  has  no  authority  to  suggest  to,  or  direct,  a  judge 
of  the  superior  court  in  settling  a  case  upon  appeal,  as  to  what 
particular  exceptions  he  shall  specify,  or  what  facts  he  shall 
state.  The  law  charges  him  with  that  duty,  because  he  has  the 
record  before  him,  is  cognizant  of  all  that  was  done  on  the  trial, 
and  is  presumed  to  be  impartial  and  just.  He  is  charged  with 
the  whole  responsibility  when  it  becomes  his  duty  to  settle  a 
case  upon  appeal,  and  this  court  must  accept  it  as  importing 
absolute  verity,  and  as  it  comes  from  him. 

There  need  be  little  difficulty  about  the  exceptions  in  any 
case,  if  the  courts  would  note  them  promptly  in  the  minutes  of 
the  record  at  the  time  when  they  are  made,  and  if  counsel  would 
|)ut  in  writing  the  prayer  for  instructions.  The  trouble 
encountered  in  settling  the  case  upon  appeal  grows  out  of  a 
loose  and  irregular  practice.  Two  of  the  ten  exceptions  are  not 
taken  in  apt  time,  oftener  it  is  not  noted  in  writing,  and  gener- 
ally, the  counsel  do  not  ask  for  instructions  in  writing.  Hence 
confusion  arises,  and  sometimes  unseemly  controversy.  A  due 
observance  of  the  law  would  effectually  prevent  this,  and  greatly 
tend  to  the  proper  conduct  of  trials,  and  promote  the  just  deter- 
mination of  actions.  This  court  can  easily  reach  what  is  in  and 
of  the  record.  It  is  difficult  to  reach  that  which  is  not  in  it, 
but  it  is  alleged  ought  to  be. 

Motion  denied. 
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J.  L.  SUITER  V.  E,  W.  BRITTLE  and  others. 
Appeal — Attorney  and  Client — Ajipearance  for  special  purpose. 

1.  Appeals  must  be  docketed  in  this  court  at  the  term  next  after  they  are  taken. 

2.  Where  counsel  appear  specially,  the  entry  should  state  the  special  purpose ; 

but  a  failure  to  so  stale  it  from  inadvertence  cannot  be  construed  to  be  a 
waiver  of  the  right  of  his  client. 

{Smith  V.  Lyon,  82  N.  C,  2 ;  Brotvn  v.  WiHiams,,  83  N.  C,  C84,  and  84  N.  C. 
116;  Wilei/  v.  Lineberry,  88  N.  C,  <)3;  State  v.  O'KeUt/,  lb.,  009;  State  \\ 
Randall,  lb.,  Gil,  cited  and  approved.) 

Motion  to  dismiss  an  appeal  heard  at  February  Term,  1884, 
of  The  Supreme  Court. 

Messrs.  T.  \V.  J/asou  and  R.  B.  Peebles,  for  plaintifFappellant. 
Mr,  Thomas  X,  Hill,  for  defendant  appellee. 

MERRrMO>',  J.  The  appellee  moved  at  the  present  term  to 
dismiss  the  appeal  in  this  case,  upon  the  ground  that  it  was  taken 
at  the  spring  term,  1883,  of  the  superior  court  of  Northampton 
county,  and  was  not  brought  up  and  docketed  at  the  last  October 
term  of  this  court,  nor  until  the  second  day  of  February  of  the 
present  year,  and  no  steps  were  taken  at  the  October  term  to 
bring  it  up. 

At  this  terra,  the  counsel  for  the  appellee  entered  his  appear- 
ance without  specifying  that  he  appeared  only  for  the  purpose  of 
making  the  motion  to  dismiss  the  appeal.  The  appellant  insisted 
that  the  appearance  of  the  counsel  was  general,  and  operated  as 
a  waiver  of  the  ground  of  the  motion. 

The  counsel  for  the  appellee  declared  and  insisted  that  he 
intended  to  appear  only  for  the  purposes  of  the  motion.  The 
motion  was  entered  in  writing  seveml  days  before  it  came  up  for 
argument,  and  it  is  very  manifest  to  the  court,  that  it  was  the 
<xiunsers  purpose  to  appear  as  he  insisted,  and  he  must  be  so 
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treated.  His  eoui'se  of  action  sufficiently  indicates  his  purpose. 
A  mere  or  slight  inadvertence  of  counsel  in  failing  to  enter  spe- 
cially, that  he  entered  his  appearance'  only  for  the  purpose  of 
making  a  motion,  cannot  be  construed  to  be  the  waiver  of  the 
right  of  his  client.  Regularly,  however,  the  entry  of  the  appear- 
ance should  specify  the  special  purpose,  if  there  be  any. 

This  case  does*  not  require  that  we  shall  pass  upon  the  ques- 
tion how  far  a  general  appearance  of  counsel  might  operate  as  a 
waiver  of  the  grounds  of  motion  like  the  present. 

The  appeal  having  been  taken  at  the  spring  term,  1883,  of 
the  superior  court,  the  law  required  the  clerk  of  that  court  to  trans- 
mit to  the  clerk  of  this  court,  within  twenty  days  after  receiving 
a  copy  of  the  case  settled  for  this  court  upon  appeal,  a  copy  of 
the  judgment  roll  and  of  the  case  settled.  Granting  all  the  time 
allowed  by  law  for  taking  the  appeal  and  settling  the  case  upon 
appeal,  in  any  possible  view  of  the  matter,  the  transcript  ought 
to  have  reached  the  clerk  of  this  court  more  than  a  month  before 
the  beginning  of  the  last  October  term,  and  the  appeal  ought  to- 
have  been  docketed  on  the  first  day  of  that  term.  The  rule  <>r 
practice  required  that  it  should  be  docketed  within  the  first  eight 
days  of  the  term ;  if  docketed  afterwards,  it  stood  continued  under 
the  rule. 

It  was  the  plain  duty  of  the  appellant  to  see  that  his  appeal 
was  duly  docketed  at  the  term  of  this  court  to  which  it  was 
taken.  He  might  have  moved  on  the  first  day  of  the  term  to  conn- 
pel  the  clerk  to  send  it  up.  As  he  did  not,  and  did  not  at  any  time 
during  the  October  term,  he  lost  the  appeal.  It  is  well  settlled  that 
the  appeal  must  be  brought  up  to  the  term  of  this  court  next  after 
it  was  taken.  And  in  cases  where  no  case  was  settled  upon 
appeal  for  this  court,  it  is  the  duty  of  the  appellant  to  docket  the 
appeal  and  place  himself  in  position  to  take  such  further  steps 
as  he  may  be  advised,  to  perfect  his  appeal.  The  appeal  is  not 
now  properly  in  this  court,  and  the  appellee  has  rights  in  regani 
thereto  that  he  may  assert  in  the  way  he  seeks  to  do  by  his 
motion.    Smith  v.  Lyon,  82  N.  C,  2 ;  Brown  v.  Williamay  8* 
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N.  C,  684;  Brown  v.  Williams,  84  N.  C,  116;  Wiley  v.  Line- 
hetry,  88  N.  C,  68;  State  v.  (/ Kelly y  88  N.  C,  609;  State  v. 
Randally  88  N.  C,  611. 

It  is  suggested  by  affidavit,  that  the  clerk  of  the  superior  court 
sent  a  transcript  of  the  record  more  than  once,  and  in  due  time, 
that  failed  to  reacii  this  court.  That  may  be,  but  that  fact  did 
not  prevent  the  appellant  from  taking  the  proper  measures  at 
the  October  term  to  bring  liis  appeal  up;  indeed,  it  afforded  the 
strongest  reason  why  proper  and  prompt  action  should  have  been 
taken.     There  could  scarcely  be  more  manifest  neglect. 

The  appellee  is  entitled  to  have  his  motion  allowed,  and  the 
appeal  must  be  dismissed.     It  is  so  ordered. 

Appeal  dismissed. 


*\V.  A.  SMITH,  Adm'r.  v,  M.  A.  ABRAMS  and  others. 

Appeal  will  be  Dismissp.d  where  Surety  does  not  Justify — 

Certiorari. 

An  appeal  was  dlsmiased,  upon  motion,  for  the  reason  that  the  surety  to  the 
bond  had  not  justified  ;  and  the  appellant  then  applied  for  the  writ  of  cer- 
tiorari,  stating  as  an  excuse  for  non-compliance  with  the  statute  that  it  was 
not  the  practice  in  that  court  for  sureties  to  justify,  and  that  he  was  not 
aware  of  the  recent  decisions  enforcing  the  statutory  obligation;  Held^  that 
upon  liis  own  showing  he  is  not  entitled  to  the  writ.  The  court  will  require 
a  strict  compliance  with  the  statute  regulating  appeals. 

(  Wade  V.  Newbern,  73  N.  C,  318  ;  Elliott  v.  Holliday,  3  Dev.,  377  ;  Harshaw  v. 

McDowellj  89  N.  C,  181,  cited  and  approved). 

Petition  by  defendant  for  certiorari  heard  at  February  Term, 
1884,  of  The  Supreme  Court. 


*Mr.  Justice  Ashe  did  not  sit  on  the  hearing  of  this  case. 
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Mr.  James  A.  Lockhmi,  for  plaintiff. 

Messrs,  Battle  &  Mordecai  and  /.  D.  ShaiOj  for  defendants. 

Smith,  C.  J.  The  application  is  for  an  order  to  bring  np  the 
record  of  the  cause  determined  at  fall  term,  1881,  of  the  supe- 
rior court  of  Anson,  the  transcript  of  which,  upon  the  petitioner's 
appeal,  was  filed  in  this  court  at  February  term,  1883,  and  the 
appeal  dismissed  for  insufficiency  in  the  appellants'  undertaking, 
in  that  the  surety  thereto  had  not  justified. 

The  only  reasons  now  assigned  for  the  granting  of  the  writ^ 
and  in  excuse  for  non-compliance  with  the  requirements  of  the 
statute,  are,  that  it  was  not  a  uniform  practice  in  that  court  for 
the  surety  to  make  oath  to  his  ability  to  meet  his  obligation,  and 
that  where  the  bond  was  produced  before  the  clerk  it  was 
accepted  by  him  as  sufficient,  and  that  appellants  were  not  then 
aware  of  the  recent  ruling  of  this  court  in  enforcing  this  statu- 
tory obligation. 

In  opposition  to  these  averments  it  is  shown  in  the  affidavits 
of  the  plaintiff,  William  A.  Smith,  that  both  the  intervening 
creditor  and  appellant,  James  B.  Lindsey,  who  executed  the 
bond,  and  the  surety,  Jesse  M.  Smith,  were  insolvent,  sustaining 
this  charge  against  the  latter  by  extracts  from  the  list  of  taxables 
for  the  years  1881  and  1882.  Their  affidavits  are  accompanied 
with  that  of  the  clerk,  whose  recollection  is  that  when  the  said 
Lindsey  and  his  counsel  came  into  his  office  and  inquired  of  him 
if  the  proposed  surety  would  do,  his  answer  was  he  supposed  he 
would;  that  the  bond  was  a  few  days  later  brought  into  the 
office  and  handed  to  affiant,  who,  on  examination,  discovered  the 
omission  of  any  verification  and  called  it  to  the  attention  of  the 
counsel ;  that  thereupon  some  uuremembered  conversation  took 
place,  and  affiant  said:  "I  suppose  that  Jesse  M.  Smith  would 
justify  if  present,  and  I  suppose  it  will  do  anyhow." 

He  further  states  that  he  has  been  in  office  since  September, 
1874,  and  does  not  recollect,  except  in  the  present  and  one  other 
case,  ever  to  have  seen  an   unjustified  appeal   bond  taken  and 
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sent  up,  and  the  general  practice  has  been  to  have  such  justifi- 
cation. 

If  the  petitioner's  own  statements  furnished  any  satisfactory 
grounds  for  the  omission  to  pursue  the  plain  directions  of  the 
statute,  and  we  think  they  di>  not,  for  the  interference  of  the 
court  in  relieving  the  appellants,  they  are  removed  by  the  un- 
contradicted affidavits  offered  in  opposition. 

The  granting  of  the  present  application  would  be  to  declare, 
in  substance,  that  any  disregard  of  the  law  in  prescribing  the 
conditions  of  an  effectual  appeal  might  be  disregarded,  and  a 
remedy  found  in  this  writ.  Ever  since  the  decision  in  Wade  v. 
Xeicbern,  73  N.  C,  318,  the  purpose  has  been  manifest  to 
enforce  the  indispensable  requisites  of  the  law  in  perfecting  an 
appeal,  when  the  appellee  sought  to  avail  himself  of  them,  and 
such  has  been  the  unvarying  current  of  subsequent  rulings. 
The  cases  are  collected  in  the  note  to  section  oGO  of  Clark/s 
Code.  Some  relaxation  perhaps  was  necessary  at  first,  as  inat- 
tention to  the  act  had  induced  a  practice  of  not  in.sijiting  on  its 
provisions  to  an  extent  that  seemed  to  warrant  the  awarding  of 
the  WTit  upon  the  ground  of  surprise.  But  it  does  not  follow 
that  where  the  appeal  is  lost  this  remedy  is  open  to  the  appel- 
lant, unless  there  be  sufficient  reason  for  the  failure.  The  writ 
of  certiorari  now  issues,  "as  heretofore  in  use"  by  the  act  of 
1874—75,  ch.  100,  and  we  must  look  to  the  former  practice  for 
the  rules  governing  its  issue. 

Among  the  many  cases  before  this  court  wc  do  nut  deem  it 
necessary  to  advert  to  but  one,  and  in  this  the  facts  are  not  very 
unlike  those  set  out  in  the  application  before  us.  Elliott  v. 
Hollidat/y  3  Dev.,  377.  The  defendant  filed  an  affidavit  stating 
that  he  was  ignorant  of  the  rule  requiring  the  appeal  bond  to  be 
executed  during  the  term  of  the  county  court;  that  he  thought  it 
sufficient  if  the  appeal  was  allowed  by  the  court,  and  that  the  bond 
could  be  executed  at  any  time;  that  he  had  brought  his  sureties 
to  the  clerk,  but  finding  him  busy,  he  had,  under  an  erroneous 
impression,  requested  them  to  attend  after  its  expiration.     Then* 
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was  also  ail  averment  of  merits.  The  certiorari  was  awarded  in 
the  snj)eri()r  court,  and,  upon  the  plaintiff's  aj)|)eal,  declared  to 
be  erroneous,  and  Daniei.,  J.,  said : 

**The  defendant  docs  not  come  williin  any  of  Uie  cases  decided 
in  this  f^tato.  Chambers  w  Smith,  1  Hay.,  366;  Collins  v.  N^oll, 
lb.,  224.  There  does  not  appear  to  be  any  misconduct  either  in 
the  court  or  the  clerk  ;  no  manaircment,  fraud  or  contrivance  bv 
the  adverse  party,  nor  any  inability  in  the  applicant  to  give 
sureties  during  the  term.  The  only  reasons  offered  are  that  the 
defendant  was  iijnorant  of  the  law,  and  that  the  clerk  was  verv 
busy  and  he  did  not  wish  to  di^^turb  him.  It  is  a  rule  that 
ignorance  of  the  law  excuses  no  nian." 

Assuming  all  that  the  applicant  slates  to  be  true,  no  legal 
excuse  is  furnished  for  the  omission  of  the  j>rcscribed  verifica- 
tion of  the  bond,  without  which  it  is  of  no  effect.  C.  C  P., 
§310 ;  Harshmv  v.  McDowell,  89  N.  C,  181. 

The  application  mnst  be  denied  and  it  is  so  adjudgeil. 

Motion  denied. 


T.  S.  ROYSTER,  Adm'r,  v.  H.  H.  BURWELL  and  others. 

Appeal. 

An  appeal  will  be  dismissed  where  there  is  no  statement  of  the  case  and  no 
bond  with  proper  justification  filed  within  the  time  nllowed  by  law. 

{Adams  V.  Be€V€8f74  N.  C,  106;  Brymn  v.  Lucas,  85  N.  C,  397;  Sere)'  v. 
McLauchlin,  82  N.  C,  332,  cited  and  approved). 

Civil  Action  tried  at  Fall  Terra,  1883,  of  Granville 
Superior  Court  before  MacRae,  J. 

The  defendants  appealed  from  the  judgment  of  the  court 
below^,  and  the  plaintiff  moved  in  this  court  to  dismiss  the 
appeal. 
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u 


Mr,  T.  B.  Venable,  for  plaintiff. 
No  counsel  for  defendants. 

Ashe,  J.  There  was  judgment  in  behalf  of  the  plaintiff*. 
From  which  judgment  defendants  appealed  to  the  supreme  court ; 
notice  waived;  bond  in  the  sum  of  $25  adjudged  sufficient; 
by  consent,  defendants  allowed  till  Vance  superior  court  to  file 
bond  and  make  up  case."  This  entry  on  the  record  is  signed  by 
the  judge  presiding. 

No  statement  of  (he  case  on  appeal  accompanies  the  record. 
The  bond  sent  up  is  without  justification  and  was  not  filed  until 
after  Vance  court.  Upon  these  grounds  the  plaintiff's  counsel 
moved  in  this  court  to  dismiss  the  appeal,  and  the  motion  is  sus> 
taioed.  Adams  v.  Reeves,  74  N.  C,  106 ;  Smith  v.  Abrams^  at 
this  term  ;  Bryson  v.  Lucas,  85  N.  C,  397;  Sever  v.  McLaugh- 
liUf  82  N.  C,  332.,  The  Code,  §560,  and  the  numerous  cases 
there  cited. 

Appeal  dismissed. 


M.  F.  BRANTLEY  v.  B.  F.  JORDAN. 
Appeal,  notice  of. 

Where,  under  the  Code  of  Civil  Procedure,  §80  (not  brought  forward  in  The 
Code  of  '83),  the  plaintiil*  nt  the  time  of  filing  his  complaint,  failed  to  name 
some  person  upon  whom  service  of  pleadings  and  notices  may  be  made,  it 
v:as  held  tliat  a  notice  of  appeal  filed  by  the  defendant  in  the  clerk*s  office 
was  sufficient  under  the  statute  to  charge  the  plaintiff  with  notice  thereof. 

<  Campbell  v.  Allison,  63  N.  C,  568 ;  Bryan  v.  Hubbs,  69  N.  C,  423,  cited  and 

approved). 

Motion  to  dismiss  an  appeal  heard  at  February  Term,  1884, 
of  The  Supreme  Court. 

Tha  defendaut  appealed  from  the  judgment  of  the  court 
below,  and  the  plaintiff  now  moves  to  dismiss  the  apjiea]. 
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Mr.  E.  B.  Peebles^  for  plaiutifi'. 
No  counsel  for  defendant. 

Merrimon,  J.  The  appellee  moved  at  the  present  term  to 
dismiss  the  appeal  in  this  case,  upon  the  ground  that  it  does  not 
appear  in  the  record  or  otherwise,  that  any  notice  of  appeal  was 
given  to  him. 

A  notice  of  appeal  appeal's  in  the  transcript,  but  it  does  not 
appear  that  it  was  ever  served  otherwise  than  by  simply  filing  it 
among  the  papers  of  the  case  in  the  clerk's  oflBce. 

The  appeal  was  taken  to  the  last  October  term  of  this  court, 
and  docketed  at  that  term.  Counsel  then  entered  his  appearance 
for  the  appellee,  and  consented  in  writing  to  a  continuance  of 
the  case  to  the  present  term.  At  this  term,  no  motion  was  made 
to  dismiss  the  appeal  until  the  case  was  called  for  argument. 

Appeals  are  taken,  not  granted  by  the  court,  by  the  appellant 
from  the  order  or  judgment  of  the  superior  court  in  the  cases 
allowed  by  law.  They  must  be  taken  within  ten  days  after 
notice  of  judgment  rendered  out  of  term,  and  within  ten  days 
after  the  rendition  «f  the  judgment  in  term^  and  within  that 
time,  the  appellant  shall  cause  his  appeal  to  be  entered  by  the 
clerk  on  the  judgment  docket,  and  notice  thereof  to  be  given  to 
the  advei^se  party.     The  Code,  §§549,  550. 

This  court  has  held  repeatedly  that  a  failure  to  give  notice  of 
appeal  is  a  good  ground  for  a  motion  to  dismiss  it.  Qimpbellw 
Allison,  63  N.  C,  568;  Bryan  v.  Hubbs,  69  N.  C,  423. 

It  is  not  necessary  that  we  shall  decide  the  question,  whether 
or  not  notice  of  appeal  may  be  waived  by  entering  a  general 
appearance  by  counsel  in  this  court,  as  was  done  in  this  case, 
because  the  motion  to  dismiss  must  be  denied  upon  another  and 
distinct  ground. 

The  Code  of  Civil  Procedure,  §80,  provides  that,  "At  the 
time  of  filing  his  complaint,  the  plaintiff,  and  at  the  time  of 
filing  his  answer,  the  defendant,  shall  name  some  place  and  per- 
son in  the  county  town  in  which  the  court  to  which  the  action 
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IS  brought  is  held,  where  and  upon  whom  service  of  pleadings 
and  notices  in  the  action  may  be  served;  and  if  either  shall  fail 
to  do  so,  tlie  fling  of  all  such  pleadings  and  notices  in  the  office 
qf  the  clerk  of  the  court  shall  be  deemed  sufficient  service  on  the 
day  of  such  filing,  unless  tlie  parties  shall,  in  writing  on  the  copy 
of  his  complaint  or  answer,  or  by  other  written  notice  served  on 
the  adverse  party,  require  personal  service  thereof,  at  a  place 
named  by  him  in  the  county,  and  shall  deposit  with  the  clerk  a 
sum  sufficient  to  pay  the  expense  of  such  personal  service,  in 
which  case,  the  personal  service  shall  be  made  at  his  expense." 

This  statute  was  in  force  at  the  time  the  appeal  was  taken  in 
this  case,  and  continued  until  The  Code  went  into  effect.  It 
was  not  brought  forward  in  The  Code  and  is  not  now  operative. 

It  does  not  appear  that  the  appellee  named  "some  place  and 
person  in  the  county  town  in  which  the  court  to  which  the  action 
is  brought  is  held,  where  and  upon  whom  service  of  pleadings 
and  notices  in  the  action  might  be  made,  or  required  in  writing 
personal  service,  and  it  must  be  taken  that  he  did  not.  It  does 
appear  in  the  record  that  the  appellant  filed  a  notice  to  the  ap- 
pellee of  the  appeal  "  in  the  office  of  the  clerk  of  the  court,"  as 
ret^uired  by  the  statute.  It  is  plain  that  the  defendant  intended 
to  avail  himself  of  the  statutory  provision  as  he  had  the  right 
to  do,  although  it  may  not  have  lx«n  the  usual  course  of  prac- 
tice to  give  notice  in  that  way.  In  the  ordinary  course  of  pro- 
cedure, the  plaintiff  should  have  taken  actual  notice  of  the  notice 
filed,  but  it  being  filed,  the  statute  charged  him  with  notice.  It 
was  competent  at  the  time  it  was  given  to  give  it  in  the  way 
adopted.     It  was  sufficient,  and  so  the  appellee  had  due  notice. 

The  motion  to  dismiss  the  appeal  is  therefore  denied. 

Motion  denied. 


28  IN  THE  SUPREME  COURT, 


McMillan  v.  Commissioners. 


R.  McMillan  v.  commissioners  of  robeson  county. 

Appeal — Counties  and  Count j/  Cormnissioners, 

The  statute  does  not  provide  fur  an  appeal  from  tlie  refusal  of  the  county 
commissioners  to  allow  credits  claimevl  bv  a  sheriff  in  his  settlement  with 
the  countv.    His  remedv  to  test  the  validity  of  his  claim  is  bv  a  civil  action. 

[Jones  V.  Commissioners,  88  N.  ('.,  5G,  cited  and  approved). 

Motion  to  dismiss  an  appeal  heard  at  Spring  Term,  1883,  of 
RoBKSON  Superior  Court,  before  Macllae^  J, 

This  was  an  appeal  to  the  superior  court  from  the  action  of 
the  defendant  board  of  commissioners  in  refusin<j  to  allow  the 
plaintiff,  late  sheriff,  certain  credits  on  his  accounts  with  the 
county.  The  defendants  moved  to  dismiss  the  appeal.  His 
Honor  granted  the  motion,  and  the  plaintiff  appealed. 

Messrs,  French  &  Nonnent  and  Rowland  &  McLean,  for 
plaintiff. 

Messrs.  J.  D.  Shaw,  T.  A.  McNeill,  and  Frank  McNeill,  for 
defendants. 

Merrimon,  J.  The  county  commissioners  of  Robeson  county 
declined  to  allow  the  appellant,  as  the  late  sheriff  of  that  county, 
credit  in  his  settlement  with  the  county  for  certain  taxes  due  and 
uncollected  from  insolvents,  as  directed  by  the  statute  (Acts 
1881,  ch.  183),  and  from  their  refusal  to  allow  such  credit  he 
undertook  to  appeal  to  the  superior  court.  That  court,  upon 
motion  of  the  appellees,  made  an  order  dismissing  the  appeal, 
and  the  plaintiff  ap{)ealed  to  this  court. 

It  IS  manifest  that  the  order  of  the  court  dismissing  the  sup- 
posed appeal  was  a  proper  one.  The  county  commissioners,  in 
the  respect  mentioned,  possessed  no  judicial  functions;  their 
duties  and  powers  were  purely  ministerial ;  and  their  decision, 
one  way  or  another,  was  not  conclusive  upon  the  sheriff.  He 
could  bring  his  action  in  the   superior  court,  and  obtain  any 
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redress  to  which  he  may  l)e  entitled ;  or,  it  may  be,  if  he  is 
entitled  as  he  contends,  he  can  properly  have  redress  in  the 
action  which  the  case  upon  appeal  states  has  been  brought 
against  him  by  the  commissioners.  At  all  events,  he  cannot 
bring  his  cause  of  action  into  court  in  the  way  he  has  under* 
taken  to  do.  There  is  no  statute  that  allows  an  appeal  in  this 
or  similar  cases.  This  case  is  not  unlike  that  of  Jones  v.  Com- 
missioners,  88  N.  C,  56. 

No  error.  Affirmed , 


J.  J.  MOTT  V.  J.  A.  RAMSAY. 
Practice — Affirmation  of  Judgment 

The  judgment  of  the  court  below  will  be  affirmed,  where  there  is  no  case  on 
appeal,  and  nothing  in  the  record  to  show  an  exception  taken. 

Civil  Aci'ion  tried  at  Spring  Terno,  1883,  of  Rowan  Supe- 
rior Court,  before  Graves,  J. 

The  plaintiff,  as  revenue  collector  of  the  United  States,  brought 
this  action  against  the  defendant  for  money  collected  by  him  as 
the  deputy  collector  of  the  plaintiff,  and  not  paid  over. 

The  defendant  sets  up  a  counterclaim  as  a  defense  to  the  action 
alleging  that  by  reason  of  a  contract  with  the  plaintiff  for  addi- 
tional compensation,  made  subsequently  to  his  appointment  as 
deputy,  the  plaintiff  became  indebted  to  him  in  a  much  larger 
amount  tlian  that  claimed  by  the  plaintiff  in  his  complaint. 

The  matter  was  referred  to  a  referee  to  take  the  account 
between  the  parties.  The  referee  reported  that  in  the  absence  of 
such  a  contract  as  that  set  up  by  the  defendant,  he  was  indebted 
to  the  plaintiff  in  the  amount  mentioned  in  his  report;  but  if, 
on  the  other  hand,  there  was  such  a  contract,  then  the  plaintiff 
was  indebted  to  (he  defendant  in  a  larger  amount  than  was  claimed 
by  the  plaintiff  against  him. 
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The  referee  suggested  to  the  court,  that  whether  there  was  such 
a  contract  between  the  parties  as  that  alleged  by  the  defendant 
but  denied  by  the  plaintiff*,  was  a  proper  question  for  a  jury. 
The  court  being  of  that  opinion,  accordingly,  at  the  spring  term, 
1883,  of  Rowan  superior  court,  the  following  issue  was  sub- 
mitted to  the  jury : 

"Did  the  plaintiff  and  the  defendant  on  or  about  the  27th 
day  of  April,  1872,  make  a  new  contract,  whereby  the  plaintiff* 
J.  J.  Mott  agreed  to  pay  the  clefendant  John  A.  Ramsay,  as 
compensation  for  his  services  after  tliat  date,  the  sum  of  one 
hundred  and  fifty  dollars  per  month?"  To  which  the  jury 
responded:  "They  did  not." 

There  being  no  exception  taken  to  tiie  report  of  the  referee, 
judgment  was  rendered  on  behalf  of  the  plaintiff*  for  the  sum  of 
§162.11,  with  interest  from  the  ISth  of  February,  1874,  as 
reported  by  the  referee.  From  this  judgment  the  defendant 
appealed  to  this  court. 

Messrs.  McCorklc,  Armfield  and  Kerr  Ciaige,  for  plaintiff. 
No  counsel  for  defendant. 

Ashe,  J.  The  case  comes  before  us  on  appeal  of  the  defend- 
ant'without  any  statement  of  the  "case  on  appeal,''  and  nothing 
in  the  record  to  point  us  to  any  exception  to  the  judgment  of  the 
court  below.  In  all  such  cases  it  has  been  tiie  unif*orni  practice 
of  this  court  to  afTirm  the  judgment  of  the  superior  court. 
Swepson  v.  Siimmeyy  74  N.  C,  551 ;  Utlei/  v.  Foy,  70  N.  C, 
303 ;  Turner  v.  Foard,  83  N.  C,  683 ;  State  v.  Orrell,  Busb., 
217;  Fleming  v.  Halcomb,  4  Ired.,  268. 

No  error.  Affirmed. 
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JESSE  B.  GRANT  v.   EDWARDS  &  DELOATCH. 

Injunction. 

An    injuDCtton  granted  before  the  issuing  of  a  summons  in   tlic    action  is 
premature. 

{Kincaid  v.  Cbn/y,  Phil.  Eq.,  270,  and  C4  N.  C,  387  ;  Trexler  v.  Xewaom,  88 

N.  C,  13,  and  cases  cited,  approved). 

Appeal  from  an  order  made  at  Chambers,  on  the  27tli  of 
Xovember,  1882,  by  J/cAoy,  J, 
The  plaintiff  appealed. 

Mr,  jR.  B,  Peebles,  for  plaintiff. 
Xo  counsel  for  defendant. 


Smith,  C.  J.  Upon  the  rendition  of  final  judgment  in  this 
eaiise,  at  February  terra,  1882  (86  X.  C,  513),  defendant, 
James  J.  Deloateh,  without  instituting  a  new  action  by  the 
issuing  of  a  summons  to  impeach  the  judgment  for  fraud  prac- 
ticed by  the  plaintiff,  applied  to  the  judge  holding  the  superior 
court  at  Northampton,  and  obtained  from  him  a  restraining 
order,  to  operate  until  his  motion  for  an  injunction  could  be 
heard,  of  the  time  and  place  for  which  due  notice  was  given. 
This  order  was  made  upon  an  aflBdavit  offered  and  acted  upon 
at  chambers,  wherein  there  are  numerous  allegations  intended 
to  show  unfairness  and  fraud  in  the  plaintiff,  whereby  the 
defendant  was  misled  and  deceived,  and  making  no  resistance 
himself  to  the  action,  committed  the  defense  to  the  principal 
defendant,  Edwards. 

The  notice  of  the  application  for  an  injunction  having  been 
served,  the  motion  was  allowed  and  tlie  order  granted  to  con- 
tinue until  the  hearing  of  the  cause,  then  supposed  to  be  depend- 
ing in  an  impeaching  suit  at- the  instance  of  the  complain- 
ing defendant. 

Such  a  salt  for  such  alleged  cause  could  have  been  brought  in 
the  superior  court  of  Northampton,  under  the  authority  of  the 
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case  of  Kincaid  v.  Conly,  Phil.  Eq.,  270,  and  64  N.  C,  387, 
and  it  is  manifest  from  the  form  of  the  interlocutory  judgment, 
and  in  the  absence  of  any  direct  opposition  to  its  being  made, 
that  the  judge  acted  under  the  impression  that  a  new  and  orig- 
inal action  for  relief  had  been  begun,  to  which  the  restraining 
order  was  merely  auxiliary.  The  plaintiff  appealed,  and  this 
unusual  proceeding  is  before  us,  which  is  in  substance  an  inter- 
vention in  a  cause,  finally  disposed  of  in  this  court^  to  prevent 
the  plaintiff  from  reaping  the  fruits  of  his  judgment. 

The  interlocutory  judgment,  as  preliminary  to  a  suit  contem- 
plated, but  not  begun,  is  wholly  unwarranted,  and  directly 
repugnant  to  previous  rulings.  Patrick  v.  Joynery  63  N.  C-, 
573 ;  McArthur  v.  McEachin,  64  N.  C,  72 ;  Hirsh  v.  White- 
head, <)5  N.  C,  516  ;  Trexler  v.  Newsom,  88  N.  C,  13.  There 
is  error,  and  the  judgment  must  be  reversed. 

Error.  Revereeil. 


J.  B.  BRIDGERS  and  wife  v.  W.  H.  MORRIS  &  SONS. 
Ii^ junction — Foreclosure  Sale —  Mortgage. 

1.  An  injunction  will  be  granted  to  postpone  a  sale  of  land  by  a  mortgagee 

under  the  power  contained  in  the  deed,  until  the  hearing  of  the  case, 
where  the  affidavits  show  there  is  a  controversy  as  to  the  amount  due, 
arising  out  of  numerous  business  transactions  between  the  parties ;  and  in 
such  case  it  was  proper  in  the  court  to  make  the  restraining  order  condi- 
tional upon  the  mortgagor's  executing  a  bond  with  justification  to  indem- 
nify the  mortgagee. 

2.  It  is  not  necessary  to  insert,  in  a  mortgage  deed,  a  provision  for  giving 

notice  to  a  mortgagor  of  an  intended  sale  under  a  power  contained  in  the 
deed,  in  advance  of  the  advertisement.  (Oapehart  v.  BiggSj  77  N.  C,  261, 
overruled  as  to  this  point). 

(Motiby  V.  Hodge,  76  N.  C,  387 ;  Kornegay  v.  Spictr,  lb,,  95 ;  MeOorkle  v.  Brem, 

Ib.f  407,  cited  and  approved). 
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Motion  by  plaintiiT  for  injuuctiou  in  a  suit  pending  in 
Northampton  Superior  Court,  heard  at  Chaoibcrs  in  ♦Tarboro 
on  August  3d,  1883,  before  Philips,  J, 

The  court  granted  the  motion  and  the  defendants  appealed. 

Mr.  i?.  B.  Peebles,  for  plaintiffs. 
Mr.  W,  C.  BoweUj  for  defendants. 

Smith,  C.  J.  The  plaintiffs,  J.  B.  Bridgets  and  wife,  on 
December  15th,  1880,  conveyed  by  mortgt^e  deed  to  the  defend- 
ants, in  their  partnei*ship  name  of  W.  H.  Morris  &  Sons,  a  tract 
of  land,  described  as  containing  one  hundred  acres,  with  condi- 
tioD  to  be  void  on  payment  at  maturity  of  a  bond  for  six  huu- 
dred  dollars,  executed  to  said  firm  on  the  same  day,  and  payable 
on  January  10th,  1883,  with  interest  from  date  at  the  rate  of 
eight  per  cent,  per  annum,  and  vesting  a  power  in  the  niortga- 
gees  of  making  sale  in  case  of  default. 

In  January,  1882,  the  plaintiffs  executed  a  second  mortgage 
deed  to  the  defendants  for  a  lot,  with  store-house  thereon  and  the 
goods  in  it,  and  two  tracts  of  land,  designating  them  by  name, 
on  condition  to  become  void  if  the  mortgagors  should  at  matur- 
ity discharge  a  debt  due  by  them  on  their  bond  given  to  the 
defendants  at  the  same  date  for  fourteen  hundred  dollars,  due  on 
January  1st,  1883,  with  similar  provisions  for  a  sale  in  default 
of  payment. 

The  defendants  rendered  an  account  of  their  dealings  with  the 
plaintiff  J.  B.  Bridgers   to  him,  showing  to  be   due  them  on 
December  30th,  1882,  a  balance  of  $2,321.13,  and,  the  latter 
failing  to  provide  for  the  payment,  they  proceeded  under  the  pro- 
visions of  the  mortgages,  to  advertise  a  sale  of  said  property  on 
the  first  Monday  in  August  following,  to  satisfy  the  mortgage 
debts.     Thereupon  the  plaintiffs  commenced  the  present  suit  on 
June  26th,  1883,  and,  using  their  sworn  complaint  as  an  affida- 
vit, applied  for  and  obtained  from  the  judge  a  temporary  restrain- 
ing order  to  operate  until  an  application  after  notice  could  be 
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heard  for  an  interlocutory  injunction  to  be  in  force  until  an 
account  could  be  taken^  the  true  indebtedness  of  plaintiffs  ascer- 
tained, and  the  cause  finally  heard  and  determined. 

The  application  was  heard  upon  the  complaint  answer  and 
accompanying  exhibits^  full  and  voluminous,  at  chambers,  before 
the  judge,  on  August  3d,  1883,  both  parties  being  represented 
by  counsel,  when  the  following  order  was  made: 

"Upon  the  reading  of  the  complaint,  answer  and  exhibits,  it 
is  considered  by  the  court:  That  upon  the  filing  of  al)ond  in  the 
penal  sum  of  one  thousand  dollars  payable  to  defendants,  with 
two  or  more  sureties,  to  be  justified  before  the  clerk  of  the  su|)e- 
rior  court,  to  indemnify  the  defendants  in  the  premises,  the 
restraining  order  in  the  cause  is  continued  to  the  hearing — this 
to  be  given  within  ten  days;  in  default  thereof,  the  defendants, 
after  advertising  for  thirty  days,  have  leave  to  sell  according  to 
the  provisions  of  the  mortgages/' 

The  plaintiffs  allege  the  omission  of  divers  credits  to  which 
they  are  entitled,  and  which  are  not  entered  in  the  account  ren- 
dered, which  would  greatly  reduce  the  amount  claimed,  while 
the  defendants  deny  their  imputations,  and,  with  elaborate  ex- 
planations, supported  by  numerous  letters  from  the  plaintiff, 
insist  that  every  proper  credit  has  been  allowed,  and  the  full 
amount  claimed  is  due  them. 

Without  going  into  a  minute  examination  of  the  proofs  offered, 
it  is  sufficient  to  say  that  there  have  been  many  business  transac- 
tions between  the  parties,  and  it  is  a  proper  case  to  interpose  and 
suspend  the  proposed  sale  by  the  creditor  mortgagees,  until  the 
account  can  be  investigated  and  the  sum  still  due  be  ascertained, 
before  a  sale  is  made  to  discharge  it.  The  delay  cannot,  so  far 
as  we  see,  operate  to  the  injury  of  the  mortgagees;  and  if  it 
could,  an  ample  indemnity  is  provided  in  the  order  itself  before 
the  injunction  shall  issue. 

The  ruling  of  the  court  is  in  accordance  with  several  recent 
adjudications,  and  furnishes  no  just  ground  of  complaint  to  the 
appellants,  guarded  as  it  is  by  the  requirement  of  adequate  secur- 
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ity  for  the  protection  of  the  defendants  against  loss  or  damage 
from  the  delay.  To  some  of  these  cases  we  shall  refer  in  pass- 
ing upon  the  appeal. 

In  Mosby  v.  Hodge,  76  N.  C,  387,  the  motion  was  to  dissolve 
an  injunction  issued  to  restrain  a  sale  by  the  mortgagee,  to  pay 
the  secured  debt,  which  was  allowed  in  the  superior  court,  and  on 
appeal  the  ruling  reversed.  The  Chief-Justice  who  delivered 
the  opinion,  after  stating  that  the  exercise  of  such  powers  by  the 
mortgagee  acting  for  his  own  benefit  was  looked  upon  "with 
extreme  jealousy,"  proceeds  to  say :  "  The  exercise  of  the  power 
is  only  allowed  in  plain  cases  where  there  is  no  complication  mid 
no  controversy  as  to  the  amount  due  upon  the  mortgage  debt, 
and  the  power  is  given  merely  to  avoid  the  expense  of  foreclos- 
ing the  mortgage  by  action :  but  that  where  there  is  such  com- 
plication and  controversy,  the  court  will  interfere  and  require 
the  foreclosure  to  be  made  under  the  direction  of  the  court  after 
all  the  controverted  matters  have  been  adjusted  and  the  balance 
due  is  fixed,  so  that,"  Ac. 

In  Komegay  v.  Spicer,  decided  at  the  same  term  upon  a  simi- 
lar motion,  the  Chief-Justice  uses  this  language:  "The  idea  of 
allowing  the  mortgagee  to  foreclose  the  equity  of  redemption,  by 
a  sale  made  by  himself,  instead  of  a  decree  for  foreclosure  and  a 
sale  made  under  the  order  of  the  court,  was  yielded  to,  after 
great  hesitation,  on  the  ground  that  in  a  plain  case,  when  the 
mortgage  debt  was  agreed  on  and  nothing  was  to  be  done  except 
to  sell  the  land,  it  would  be  a  useless  expense  to  force  the  par- 
ties to  come  into  equity,  when  there  icere  no  equities  to  be  adjustedy 
and  the  mortgagor  might  be  reasonably  assumed  to  have  agreed 
to  let  a  sale  be  made  after  he  should  be  in  default." 

The  same  rule  was  affirmed  and  enforced  in  Capehart  v.  Biggs^ 
77  N.  C,  261,  upon  the  like  state  of  facts,  and  the  mortgagees 
were  forbidden  to  make  sale  until  the  disputed  account  could  be 
investigated  and  the  indebtedness  determined. 

We  are  unable  to  find  in  the  present  case  any  features  essen- 
tially distinguishing  it  from  those  cited,  and  exempting  it  from 
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the  general  proposition  there  established.  Here  is  a  controverey 
as  to  what  is  due,  and  though  the  evidence  may  predominate^ 
when  examined,  in  favor  of  the  indebtedness  claimed,  as  argued 
for  the  defendant,  it  cannot  be  expected  that  the  court,  upon  a 
preliminary  order,  such  as  this,  shall  go  into  a  full  investigation 
and  decide  upon  the  amount  of  the  indebtedness,  instead  of  leav- 
ing this  to  be  settled  upon  the  final  hearing  and  disposition  of 
the  cause — more  especially  where  provision  is  made  against  any 
injurious  consequences  that  may  arise  from  the  suspension  of  tlie 
sale.     McCorUe  v.  jBrcm,  76  N.  C,  407. 

In  our  reference  to  Capehart  v.  BigySy  mipra,  for  another  pur- 
pose, we  do  not  wish  our  silence  to  be  misconstrued  as  giving- 
sanction  to  the  suggestion  of  the  Chief- Justice  in  reference  toai> 
insertion  in  a  mortgage  deed  that  vests  a  power  of  sale  in  the 
mortgagee,  of  a  provision  for  giving  notice  to  the  mortgagor  of 
an  intended  sale  in  advance  of  the  advertisement.  The  default 
authorizes  the  exercise  of  the  power,  and  we  see  no  reason  for 
imposing  restraints  or  conditions  which  the  parties  themselves 
did  not  see  fit  to  introduce  into  the  instrument,  and  thus  impair 
the  value  of  these  securities  for  the  creditor,  whose  merit  chiefly 
consists  in  the  promptness  and  small  expense  with  which  they 
are  rendered  available  in  enforcing  payment. 

There  is  no  error  and  this  will  be  certified. 

No  error.  Affirmed. 


J.  W.  SMALLWOOD  and  others  v.  CITY  OF  NEWBERN. 

Graded  School  Law — Election  and  Decision  of   Canvassers — 
Taxation — Injunction — Act  of  Assembly. 

1.  An  election  was  held  in  the  city  of  Newbern  under  the  rules  and  regula* 
lions  governing  the  city  elections,  in  pursuance  of  the  act  of  1883,  cb» 
117  (to  establish  graded  schools  in  Newbern),  and  the  proposition  sub* 
mitted  to  the  qualified  voters  whether  a  tax  should  be  levied  to  establish 
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the  graded  schools;  Heldf  that  the  declaration  of  the  result  of  the  same 
by  the  mavor  and  citv  council,  under  the  authority  conferred  bv  the  act, 
that  a  majority  of  the  qualified  voters  approved  the  proposition,  is  con- 
clusive until  reverse<l  bv  a  direct  proceeding. 

^.  The  injunction  to  restrain  the  collection  of  the  tax  complained  of  in  this 
case  was  properly  refused. 

S.  The  validity  of  an  act  of  assembly  will  not  be  determined  upon  a  mere 
suggestion  in  an  affidavit  in  injunction  proceedings  that  the  same  is  not 
valid,  btit  only  where  the  question  is  raised  by  proper  pleadings  and  for 
the  purpose  of  testing  its  constitutionality. 

{Oain  v.  Commissioners  and  cases  cited,  86  X.  C,  8,  cited  and  approved). 

Motion  for  injunction  heard  at  Fall  Terra,  1883,  of  Craven 
Superior  Court  before  Shepherd,  J. 

The  complaint  states,  in  substance,  that  the  defendant  is  a 
municipal  corporation,  the  powers  of  which  being  vested  in  a 
mayor  and  city  council,  as  provided  by  the  private  acts  of  1879, 
ch.  42,  amended  by  the  act  of  1883,  ch.  117,  entitled  '^  An  act 
to  establish  graded  schools  in  Newbern  " ;  that  the  plaintiffs  are 
citizens  and  tax  payers  of  the  defendant  city,  and  a  tax  of  twenty 
cents  has  been  assessed  upon  every  one  hundred  worth  of  their 
property  to  establish  graded  schools  in  the  city,  which  the 
defendant  threatens  to  collect ;  that  defendant's  powers  of  taxa- 
tion are  restricted  by  its  charter,  and  that  assessed,  as  afore- 
said, is  in  excess  of  its  powers  of  taxation ;  that  said  tax  was 
not  authorized  by  a  vote  of  a  majority  of  the  qualified  voters  in 
the  city,  and  the  same  is  wrongfully  assessed  and  cannot  be 
legally  collected.  Wherefore,  the  plaintiffs  ask  for  an  injunc- 
tion restraining  its  collection,  &c. 

The  defendant,  admitting  some  of  the  plaintiffs'  allegations 
and  denying  others,  relies  mainly  upon  the  said  act  of  1883,  and 
states  that  an  election  was  held  on  the  7th  of  May^  1883,  to 
determine  whether  the  said  assessment  should  be  made  in  aid  of 
the  said  schools,  and  that  according  to  the  returns  of  the  same, 
the  result  was  declared  according  to  law  that  a  majority  of  the 
qualified  voters  of  the  city  voted  "  for  schools,"  and  in  favor 
of  the  a&sessment  of  said  tax.  Wherefore,  the  defendant  asks 
that  the  action  be  dismisse<l. 
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In  affidavits  of  plaintiffs,  it  is  denied  that  a  majority  of  the 
qualified  voters,  registered  at  and  for  said  election,  voted  in  favor 
of  the  tax ;  and  that  the  same  was  never  so  declared  as  a  fact  by 
the  authorities  of  the  city ;  and  it  was  also  stated  that  there- 
were  many  irregularities  at  said  election — one  affiant  presenting^ 
himself  at  the  polls  and  being  refused  the  privilege  of  votings 
and  the  poll-holders  saying  that  the  registration  books  had  not* 
been  revised,  <fec. 

The  cause  coming  on  to  be  heard  on  the  pleadings  and  affida- 
vits of  both  parties,  it  was  adjudged  thai  the  motion  for  injunc- 
tion be  refused.     From  this  judgment  the  plaintiffs  appealed. 

■ 

Mr.  W.  IV.  Clark,  for  plaintiffs. 

Messrs,  IL  R.  Bryan  and  Nivon,  Simmons  &  Manly,  for 
defendant. 

• 

Merrimon,  J.  In  view  of  the  verified  complaint,  answer, 
affidavits  and  the  case  settled  upon  appeal  for  this  court,  we 
think  the  court  below  properly  refused  to  grant  the  injunction 
prayed  for. 

The  principal  ground  of  the  application  for  an  injunction 
restraining  the  defendant  from  collecting  the  taxes  mentioned  in 
the  complaint  is,  that  the  result  of  the  vote  required  to  be 
taken  by  the  statute  (Acts  1883,  ch.  117,  §1)  was  not  fairly  and 
truly  ascertained  and  declared  by  the  proper  authorities,  and 
that,  in  fact,  a  majority  of  the  qualified  votere  of  the  city  of 
Newbern  did  not  vote  "  for  schools." 

We  have  carefully  examined  and  considered  the  statute  cited, 
the  verified  pleadings  and  the  affidavits  both  for  the  plaintiffs 
and  for  the  defendant,  and  are  satisfied  that  the  vote  was  taken 
sul^stantially  as  the  statute  directs,  and  that  the  mayor  and 
council  of  the  city  of  Newbern  ascertained  and  declared  the 
result  of  the  same,  and  entered  a  declaration  of  such  result  upon 
the  minutes  or  records  of  their  proceedings,  wherein  they  declared 
that  a  majority  of  the  qualified  voters  voted  "  for  schools,"  and 
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that  the  result  of  the  election  was  in  favor  of  the  assessment  of 
taxes  for  tlie  purpose  of  supporting  graded  schools  as  allowed 
by  the  statute. 

It  is  admitted  by  the  plaintiff  that  the  mayor  and  council 
held  an  election  as  directed  by  the  statute,  but  he  insists  that 
they  had  no  authority  to  ascertain  and  declare  the  result ;  and, 
further,  that  if  they  had  such  authority,  they  did  not  ascertain 
the  result  fairly  and  truly.  He  does  not  point  out  in  the  com- 
plaint, nor  does  he  sug^c^t  in  his  affidavit,  how  and  by  whom 
the  result  of  the  vote  should  have  been  ascertained ;  but  we 
infer  he  means  to  insist  that  the  insi^ectors  of  the  regular  city 
election,  required  to  be  appointed  under  The  Code,  §§3788, 
3789,  ought  to  have  ascertained,  declared  and  certified  the 
result.  This  is  the  strongest  view  of  the  matter  for  the  plain- 
tiff, and  accepting  it  as  his,  we  do  not  think  it  correct. 

The  mayor  and  council  are  charged  specially  with  the  duty 
of  8ubmiUin(/  the  proposition  mentioned  in  the  act  to  the  quali- 
fied voters.  The  statute  provides  that,  "  The  mayor  and  coun- 
cil of  the  city  of  Newbern  are  authorized  and  rpquired  to 
submit  te  the  qualified  votei's  of  said  city  at  the  next  regular 
election  of  councilmen,  and  under  the  rules  and  regulations 
governing  said  election,  whether  an  annual  assessment  shall  be 
levied  therein  for  the  support  of  one  or  more  graded  scliools  in 
said  city." 

Now,  why  are  the  mayor  and  council  charged  to  submit  the 
propositions?  Why  was  it  not  provided  that  the  vote  should  Ixi 
taken  by  the  ordinary  election  officers,  and  deposited  in  a  ballot 
box  set  apart  by  them  for  the  purpose  ?  Why  were  the  inj?pect- 
ors  not  required  to  ascertain  the  result  and  certify  the  same  to 
the  mayor  and  council  ?  The  legislature  might  have  easily  so 
provided.  As  it  did  not,  it  would  seem  it  did  not  so  intend. 
It  seems  to  us  there  was  a  different  purpose  in  the  jiro vision 
made.  It  was  fit  and  appropriate  to  charge  the  mayor  and 
council  with  the  special  duty  of  submitting  this  proposition,  out 
of  the  ordinary  course  of  election.     They  had  to  act  upon  \\w 
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result,  if  a  majority  of  the  votes  should  be  cast  in  the  affirma- 
tive. They  were  disinterested — had  no  pereoual  interest  to  sul>- 
serve,  not  common  to  every  other  citizen.  They  might  well  and 
reasonably  be  charged  with  a  service  germane  to  their  official 
relations  to  the  city.  They  were  required  to  axibmit  the  propo- 
sition. How,  and  to  what  extent?  When  was  the  submission 
to  be  complete  ?  And  how  was  it  to  be  completed  ?  Certainly 
not  until  the  vote  should  be  completely  taken  by  them,  "  under 
the  rules  and  regulations  governing  said  (the  ordinary  city) 
election.^'  This  latter  clause  cannot  be  construed  to  mean  liter- 
ally "  under  the  rules  and  regulations  governing  "  the  city  elec- 
tion. It  means,  and  must  mean,  in  the  nature  of  the  matter, 
only  that  such  rules  and  regulations  as  apply,  and  as  far  as  they 
needfully  apply,  in  taking  the  vote.  The  mayor  and  council 
were  to  submit  the  proposition — that  is,  superintend,  direct, 
supervise  the  vote  upon  it  from  the  beginning  to  the  end  of 
taking  and  ascertaining  the  result  of  it,  employing  the  ordinaiy 
machinery  of  the  regular  election  as  far  as  the  same  might 
be  applicable. 

The  proper  authorities  having  ascertained  that  a  majority  of 
the  qi^ilified  voters  voted  "for  schools,''  their  finding  and 
decision  in  that  respect,  for  the  purposes  of  this  action,  is  final 
and  conclusive.  Their  decision  cannot  be  assailed  collaterally. 
If  it  could  be  done  in  this  case,  it  could  be  done  in  another, 
and  in  every  case,  and  indefinitely.  It  would  lead  to  gross 
absurdity  and  endless  confusion. 

The  legislature  confided  to  the  mayor  and  council  the  impor- 
tant duty  of  submitting  the  proposition  mentioned  to  the  voters 
of  the  city  of  Newbern,  and  when  they  discharged  that  duty, 
their  action  in  that  respect  was  conclusive  upon  everybody  as  to 
the  result  of  the  vote,  so  long  as  it  shall  stand  unreversed  by  a 
proper  judgment  or  decree  in  an  action  brought  for  the  purpose. 
Simpson  v.  Commissioners^  84  N.  C,  158  ;  Norm^nt  v.  Char- 
lotte,  85  N.  (•.,  '^87;  Gain  v.  Commissioners,  86  N.  C,  8; 
Black  v.  CommimonerSy  99  U.  S.  Rep.,  686. 
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If  the  plaintiff  was  dissatisfied  with  the  action  of  the  defend- 
ant in  ascertaining  the  result  of  the  vote  in  the  respect  men- 
tionedy  he  ought,  at  the  proper  time,  to  have  brought  his  action 
to  question  the  truth  and  justice  of  their  decision  of  the  matter, 
and  had  the  same  reversed,  declared  irregular  and  void,  or 
properly  modified.  There  was  a  remedy,  but  that  remedy  can- 
not be  had  in  an  action  like  this. 

No  question  is  made  in  the  complaint  as  to  the  validity  of  the 
statute  we  have  just  construed.  It  is  hinted  in  the  plaintiffs' 
affidavit  that  the  act  is  not  valid,  but  so  grave  a  question  ought 
to  be  raised  by  proper  pleadings,  and  generally  with  the  avowed 
purpose.  And  such  a  question  ought  always  to  be  argued  by 
counsel.  It  is  a  matter  of  the  most  serious  moment  to  declare 
an  act  of  the  legislature  unconstitutional  and  void.  This  court 
cannot  assume  that  the  act  is  invalid,  or  go  beyond  the  case 
presented  by  the  record  to  express  any  opinion  in  regard  thereto. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

No  error.  AflSrmed. 


E.  P.  WALTERS  v.  JAMES  I.  MOORE  and  othern. 

Executions — Sheriff  cannot  contradict  his  return  thereon  j  but  if 
erroneous  may  apply  to  court  to  have  it  corrected. 

1.  An  execution  returned  into  court  witli  an  entry  of  satisfaction  endorsed,  in 

whole  or  in  part,  extinguishes  so  much  of  the  deht  and  becomes  a  part  of 
the  record  in  the  case.  The  officer  cannot  be  heard  to  deny  or  contradict 
his  return :  as  to  him  it  h  conclusive,  and  he  and  the  sureties  upon  his 
bond  are  liable  to  the  piaintiff*  in  the  execution  for  the  sums  so  endorsed. 

2.  If  the  return  in  such  case  be  erroneous,  the  officer  may  have  the  same  cor- 

rected upon  a  direct  application  to  the  court  for  that  purpose 

{Bank  v.  TwUtyj  2  Hawks,  5;  Governor  v.  Twitty,  1  Dev.,  153;  McKellar  v. 
BoKtll,  4  Hawks,  34;  Snead  v.  Rhodes,  2  Dev.  &  Bat.,  380;  Pigyott  v.  Davis, 
3  Hawks,  25 ;  Poor  v.  Deaver,  1   Ired.,  391;  Edwards  v.  Tipton,  77  N.  C, 
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222;  Smith  v.  Low,  5  Ired^  197;  Patienon  v.  Briii,  11  Ired^  383;  Bland  v. 
WhUfidd,  1  Jones,  122;  Simpson  v.  BiaU,  13  Ired.,  470;  Hardin  v.  Cheek, 
3  Jones,  135,  cited  and  commented  on  i. 

Civile  Action  heard  ujwn  exceptions  to  a  referee's  report 
at  Fall  Term,  1883,  of  Granville  Superior  Court,  before 
Maclia€y  J. 

The  defendant  James  I.  Moore,  who  had  held  the  office  of 
sheriflf  of  Granville  county  for  several  successive  terms,  was 
re-elected  at  the  election  held  in  1874,  and  on  the  7th  day  of 
September  following,  with  the  other  defendants,  his  sureties,  exe- 
cuted the  official  bond  described  in  the  complaint  and  now  in 
suit,  in  the  penal  sum  of  ten  thousand  dollars. 

At  spring  term,  1873,  the  relator  recovered  judgment  against 
one  N.  G.  Whitfield  for  the  sum  of  $1,271.95,  with  interest 

« 

thereafter  on  $995.00,  the  principal  money  part  thereof  besides 
costs,  in  the  superior  court  of  said  county,  and  on  July  8th  there- 
after caused  execution  to  be  issued  and  delivered  to  said  Moore, 
as  sheriff. 

On  October  8th  the  said  Whitfield  paid  to  him  in  money 
$600,  and  it  was  agreed  that  the  sum  of  $150,  then  due  from 
Moore  to  Whitfield,  upon  the  sale  of  a  horse,  should  be  added 
thereto,  and  accordingly  the  former  gave  his  receipt  for  the  sum 
of  $150,  as  paid  on  the  execution.  The  writ  was,  however, 
returned  with  a  credit  endorsed  of  $600  as  paid  and  applied 
thereto,  the  said  Moore,  iu  disregard  of  his  promise,  applying 
the  additional  sum  to  a  larger  debt  due  from  Whitfield  to  him 
on  personal  transactions  between  them.  Upon  the  writ  was  also 
endorsed  a  levy  upon  certain  lauds  of  the  debtor. 

From  fall  term,  1873,  a  writ  of  venditioni  exponas,  with  a 
fieri  facias  clause,  bearing  the  endorsement  of  the  sum  of  $600 
previously  paid  and  appropriated,  issued  to  the  said  sheriff, 
returnable  to  spring  term,  1874,  under  which  he  received  and 
paid  over  to  the  relator's  attorney  the  further  sum  of  $200. 
A  second  similar  writ  bearing  credits  for  the  two  payments 
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endorsed  thereon,  returnable  to  fall  term,  1874,  issued  and  came 
into  the  hands  of  one  John  G.  Jones,  a  regular  deputy  of  the 
sheriff,  who  called  on  the  debtor  for  payment. 

Thereupon,  Whitfield  informed  the  deputy  of  his  sale  of  the 
horse  to  the  sheriff  for  $150,  which  was  to  have  been  entered  as 
a  part  payment  of  the  debt,  and  the  latter  being  personally  cog- 
nizant of  the  sale  and  at  the  price  stated,  entered  this  credit  also 
in  this  form,  under  those  endorsed  by  the  clerk,  omitting  so  much 
as  was  applied  to  the  costs: 

Cr. 
By  $550.80  paid  John  W.  Hays,  attorney,  27th  Oct.,  1873. 
By  $200.00  paid  John  W.  Hays,  attorney,  27th  Apl.,  1874. 
By  $150.00  paid  sheriff. 

• 

This  last  credit  was  made,  and  was  intended  by  the  deputy  to 
remain  until  he  could  confer  with  his  principal,  and  when  he 
did  see  him,  he  received  a  statement  of  the  transaction  and  agree- 
ment with  Whitfield  already  explained. 

The  writ  was  returned  with  these  credits,  and  others  followed, 
upon  all  of  which  the  same  were  entered  and  came  into  the  sher- 
ifi^'s  hands,  until,  by  reason  of  his  failure  to  renew  his  official 
bond,  the  office  became  vacant,  and  his  successor  was  qualified 
on  September  14,  1875. 

Such  are  the  material  facts  found  and  reported  by  the  referee, 
and  sufficient  to  a  proper  understanding  of  his  deduced  conclu- 
sions of  law. 

The  plaintiff  insisted  that  the  endorsed  payment  of  $150 
operated,  as  long  as  it  remained,  as  a  reduction  of  the  debt,  in 
favor  of  Whitfield,  and  that  no  evidence  was  competent  to  im- 
pair its  effect  or  explain  it  away. 

The  referee  ruled  otherwise,  and,  admitting  evidence  of  the 
facts  offered  in  explanation,  held  that  the  entry  of  the  credit  was 
but  prima  facie  evidence  that  payment  was  made,  and  this  was 
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re|)elled  ;  and  further,  that  the  l)ond  in  suit  was  not  chargeable 
with  the  default,  if  there  be  such,  in  not  laying  over  that  sum 
to  the  relator. 

To  this  the  plaintiff  excepts,  and  the  report  being  confirmed, 
appeals  to  this  court. 

Messrs.  John  W.  Hays^  D.  G.  Fowle  auJ  John  DecereiLc,  for 
plaintiff. 

Mr,  Thomas  B.  Venabley  for  defendants. 

Smfth,  C.  J.,  after  stating  the  case.  The  agreement  that  the 
sum  due  from  the  sheriff  to  the  debtor  should  be  added  to  the 
money  paid  and  the  aggregate  amount  applied  to  the  execution, 
was  not  carrietl  into  effect ;  and  hence  it  was  not  a  p*ayment  in 
fact  for  which  the  bond  then  in  force  was  chargeable.  But  the 
appropriation  was  afterwards  made  and  endorsed  as  a  credit  by 
the  deputy,  and  imposes  the  obligation,  if  any  was  incurred, 
upon  the  bond  executed  by  the  defendants,  and  upon  which  the 
action  is  brought. 

The  only  inquiry  then  is  as  to  the  legal  effect  of  the  entry  made 
by  tlie  deputy  and  continued  on  the  sul)sequent  successive  writs 
issued  to  the  sheriff  and  returned  by  him,  without  an  application 
to  the  court  for  leave  to  strike  out  or  amend  the  return  in  anv 
particular,  and  by  wliich  writs  he  was  authorized,  regarding  these 
credits  as  for  actual  payments,  to  collect  only  their  residue  of 
the  relator's  judgment. 

With  this  acquiescence  and  sanction  given  to  the  endorsement 
of  the  payment  embodied  in  the  return  of  the  execution  to  fall 
term,  1874,  the  question  is  presented  in  the  overruled  exception 
as  to  the  competency  of  the  evidence  in  disproof  of  the  payment, 
in  examination  of  the  defendants — the  evidence  furnished  in  the 
return  being  admissible  against  the  sureties  as  well  as  against  the 
officer,  their  principal,  under  the  act  of  1844.    The  Code,  §1375, 

The  question  is  not  free  from  difficulty,  and  the  authorities 
in  this  state  seem  not  to  be  in  harmony,  and  it  becomes  necessary 
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to  examine  them,  and,  if  practicable,  extract  some  general  rule 
consistent  with  the  adjudications  upon  the  subject. 

In  State  Bank  v.  Tivittyy  2  Hawks,  5,  a  motion  was  made  for 
judgment  against  the  sureties  to  the  sheriff's  bond  given  in  1820, 
for  default  in  not  paying  over  a  sum  of  money  collected  under 
an  execution  returnable  to  fall  terra,  1820,  of  the  superior  court 
of  Burke,  and  upou  which  was  endorsed  the  following  entry : 
^'Received  of  the  within  execution  eight  hundred  dollars.  F. 
F.  Ally." 

The  defendant  offered  to  prove  tliat  the  money  was  paid  to 
the  sheriff  Ally  in  the  year  preceding,  when  the  capias  ad  res- 
pondendum  was  executed,  to  be  applied  to  the  execution  when  it 
should  issue  after  the  rendition  of  judgment. 

Hall,  J.,  speaking  for  the  court,  held  such  evidence  compe- 
tent, declaring,  that  "  the  return  of  the  sheriff  is  only  prhna 
facie  evidence  against  his  sureties.     It  is  not  conclusive.'' 

The  judgment  having  been  arrested,  a  new  action  was  brought, 
and  the  same  question  came  before  the  court  in  Governor  v. 
Twitty,  1  Dev.,  153,  in  which  the  same  judge  thus  expresses  him- 
self in  reference  to  the  previous  ruling:  "Speaking  for  myself, 
I  was  too  much  influenced  by  the  reasoning  on  behalf  of  the 
sureties,  which  has  since  been  adopted  in  McKellar  v.  Bowell,  4 
Hawks,  34,  without  observing  its  total  inapplicability  to  the 
case.  There,  the  decree  was  not  permitted  to  be  received  as  evi- 
dence against  the  sureties  because  they  were  not  parties  to  it,  and 
because  the  evidence  on  which  it  rested  might  again  be  brought 
before  the  court,  when  they  became  parties  in  any  other  suit,  and 
so,  in  this  case,  it  was  said  the  sheriff's  return  was  not  conclusive 
evidence — ^that  the  question  still  was  open,  had  the  sheriff  in  fact 
received  the  money,  although  his  return  stated  that  he  had.  But 
I  think  the  aharff'^s  return  conclusive  of  the  question,  because,  as 
long  as  that  return  stands,  the  plaintiff  has  no  remedy  against 
the  defendant  for  the  amount  which  the  sheriff's  return  states  to 
be  received." 

Again  in  Snead  v.  RhodeSy  2  Dev.  &  Bat.,  386,  the  coroner, 
to  whom  an  execution  was  delivered,  made  return  thereon  that 
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he  had  made  the  moneys^  and  that  the  debt  and  costs  were  satis- 
fied, annexing  to  his  return  as  a  part  thereof  a  receipt  from  the 
plaintiff  to  him  in  full  of  all  the  money  due  on  the  execution. 

The  plaintiff^  to  sustain  the  issue  on  his  part,  was  permitted  to 
show  by  the  coroner  that  no  money  was  i)aid  by  the  debtor  to 
the  plaintiff  or  to  himself,  nor  any  paid  by  him  to  the  plaintiff, 
but  that  an  arrangement  was  entered  into  whereby  Blackraan, 
the  debtor  sheriff,  having  in  his  hands  an  execution  against 
plaintiff's  agent,  agreed  with  the  plaintiff  to  pay  for  him  a  sum 
equal  to  that  due  on  the  plaintiff's  execution  against  him,  Black- 
man;  and  thereupon  receipts  were  exchanged  and  the  plaintiff 
directed  the  coroner  to  return  his  execution  satisfied,  and  this 
was  done. 

The  court  held  the  judgment  sought  to  be  revived  by  the 
scire  facias  to  be  in  law  satisfied,  and  Ruffin,  C.  J.,  says: 

"If  the  plaintiff  had  acknowledged  satisfaction  of  record,  the 
judgment  would  be  thereby  discharged.     This  is  the  same  thing. 

AVrits  of  execution,  when  returned  arc,  together  with  the  re- 
turns, part  of  the  record  in  this  state.  Piggott  v.  Davis,  3 
Hawks,  25.  The  return  of  satisfaction  by  the  sheriff,  it  was 
said  in  Governor  v.  Tioitty,  1  Dev.,  153,  is  conclusive,  and  while 
it  stands  the  plaintiff  has  no  remedy  against  the  defendant.  The 
agreement  of  a  sheriff  to  return  an  execution  satisfied,  without 
receiving  the  money,  does  not  bind  the  plaintiff,  but  his  return 
that  he  has  levied  the  moneys  does;  for  after  that,  no  other  exe- 
cution can  issue  until  there  is  further  adjudication  by  the  court." 

After  saying  that  the  return  is  conclusive  and  cannot  be  col- 
laterally impeached,  he  adds:  "The  only  manner  in  which  the 
plaintiff  could  get  clear  of  it,  is  by  a  motion  to  amend  the  return 
of  the  coroner,  which  would  be  heard  like  a  motion  to  vacate  an 
acknowledgment  of  satisfaction  of  record  by  the  |Mirty." 

The  rule  is  reiterated  by  Gaston,  J.,  in  Poor  v.  Deava'y  1 
Ired.,  391,  and  he  says  that,  "after  the  return  of  satisfaction 
upon  the  first  execution  the  judgment  theretofore  rendered  was 
extinguished,  and  until  that  return  was  set  aside  or  corrected, 
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and  a  farther  judgment^  or  order  of  the  court  in  nature  of  a 
farther  judgment  was  rendered,  there  was  nothing  of  record  to 
warrant  further  proceedings  against  the  debtor  or  his  property." 
In  Edwards  v.  Upton,  77  N.  C,  222,  Rodman,  J.,  draws  a 
distinction  between  the  evidence  furnished  in  the  recitals  of  a 
sheriff's  deed  for  land  and  his  return  upon  the  writ,  and  says: 
"The  latler  rests  on  the  officer's  personal  knowledge  and  is  done 
in  performance  of  a  sworn  duty,"  adding,  "for  these  reasons  a 
return  is  prima  facie  evidence  of  what  it  states,  and  cannot  be 
collaterally  impeached,  although  it  may  be  corrected,  so  as  to 
speak  the  truth,  on  application  to  the  court  in  which  it  is." 

It  is  declared  again  in  Piggot  v.  Davis,  3  Hawks,  25,  cited  in 
Snead  v.  Rhodes,  supra,  that  where  an  execution  is  returned,  it 
becomes  part  of  the  record  of  the  suit" 

On  the  other  hand,  it  was  declared  by  Daniel,  J.,  in  Smith 
V.  Low,  5  Ired,,  197,  that  "the  records  of  a  court,  professing  to 
state  the  judicial  transactions  of  the  court  itself,  cannot  be  con- 
tradicted by  parol  evidence,  or  any  other  proof,  for  they  import 
verity  in  themselves.  But  the  acts  and  doings  out  of  court  of  a 
ministerial  officer,  as  the  clerk  issuing  writs,  constables  and 
sherifis  in  making  returns  on  warrants,  writs,  &c.,  although 
required  by  law  to  be  returned  into  a  court  of  record,  are  only 
prima  facie  to  be  taken  as  true,  and  are  not  conclusive  evidence 
of  the  things  they  write.  They  may  be  contradicted  by  any  evi- 
dence, and  shown  to  be  false,  antedated,  &c. 

This  was  said  in  'reference  to  the  introduction  of  evidence  by 
the  defendant,  in  an  action  for  the  recovery  of  land,  who  claimed 
under  the  deed  of  the  person  whose  land  had  been  sold  under 
execution  to  the  lessor  of  the  plaintiff,  the  object  of  which  evi- 
<lence  was  to  prove  that  the  levy  had  been  antedated  in  order  to 
overreach  the  conveyance  to  the  defendant.  The  defendant  was 
a  stranger  to  that  proceeding  and  asserted  a  title,  which  but  for 
the  false  dating  would  be  the  superior  title. 

In  Patterson  Y.  Britt,  11  Ired.,  383,  where  the  preceding 
language  of  Daniel,  J.,  was  recited  and  approved  by  Pearson, 
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J.y  the  controversy  was  as  to  the  day  od  which  the  attachment 
was  levied  on  the  plaintiff's  goods,  and  whether  the  officer 
Exum  acted  in  his  capacity  of  constable  or  deputy  of  the  sheriff 
in  making  the  seizure.  The  officer  in  his  return  stated  the 
seizure  to  have  been  made  on  July  29th,  when  he  had  valid 
process,  while  witnesses  stated,  some  of  them,  that  it  was  on  that 
day,  others,  that  it  was  on  the  day  previous. 

The  original  return  was  made  by  the  defendant  Exum,  as 
constable,  and  he  obtained  leave  to  amend  and  make  his  return 
in  the  name  of  the  sheriff  by  himself  as  deputy,  in  order  to 
give  validity  to  his  act,  and  also  to  involve  the  sheriff  in  a 
responsibility  incurred.  Until  the  amendment  to  the  return,  he 
was  a  stranger  to  the  proceeding,  and  ought  not  to  be  estopped 
from  showing  the  fact  by  means  of  the  conclusive  effect  ascribed 
to  an  official  return. 

In  the  case  of  Bland  v.  Whiifidd,  1  Jones,  122,  the  defend- 
ant exposed  for  sale,  and  struck  off  to  the  highest  bidder,  shin- 
gles and  timber  belonging  to  the  plaintiff,  but  never  disturbed 
the  possession,  and  produced  a  writ  of  execution  from  a  justice 
conferring  authority  to  take  the  property,  on  which  was  endorsed 
a  levy.  It  was  decided  that  the  "feyy  "  did  uotper  se  imply  the 
commission  of  an  actionable  trespass,  and  was  prima  facie  evi- 
dence in  the  proceeding  of  which  it  forms  a  part. 

These  are  the  most  direct  and  appropriate  adjudications  upon 
the  matter  in  controversy,  to  which  we  have  been  directed,  and 
it  is  somewhat  remarkable  that  no  incongruity  is  noticed  among 
them  by  the  judges  who  deliver  the  later  opinions.  The  infer- 
ence to  be  drawn  from  this  silence  is  that  the  later  were  not 
intended  to  overrule  or  modify  the  earlier  adjudications,  and 
that  they  are  capable  of  being  reconciled  upon  some  commou 
basis. 

The  principle  so  emphatically  declared  in  the  former  is  that 
the  return  of  satisfaction,  in  whole  or  in  part,  of  the  execution 
in  direct  response  to  the  mandate,  and  so  entered  of  record, 
operates  directly  upon  the  debt  itself;  and  as  it  deprives  the 
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plaintiff  of  making  the  sums^  so  returned  as  paid,  out  of  the 
debtor,  it  imposes  an  obligation  on  the  ofBoer  to  account  there- 
for, which  he  cannot  remove  by  showing  his  return  to  be 
untrue.  While  it  stands  the  return  cannot  be  contradicted  ; 
and  if  erroneous,  his  relief  must  be  found  in  having  a  correc- 
tion made,  and  the  return  stricken  out  or  amended  so  as  to  con- 
form to  the  facts. 

On  the  other  hand,  the  recitals  in  the  return  of  what  was 
done  by  the  officer  in  order  to  raise  the  money — matters  in  pais 
— incidental  to  his  action,  but  not  of  the  essence  of  his  answer 
to  the  mandate  of  the  writ,  were  open  to  explanation  or  to  dis- 
proof— perhaps  from  the  parties  to  the  action,  and  certainly  so 
from  strangers. 

This  distinction  seems  to  be  recognized  in  the  cases  cited,  and 
also  in  Simpson  v.  Hiatt,  13  Ired.,  470,  and  Hardin  v.  Cheek, 
3  Jones,  135,  where  in  both  cases  it  is  held  that  a  party  claim- 
ing title  under  an  independent  conveyance,  and  not  privy  to  the 
action  in  which  the  return  was  made,  may  impeach  the  recitals 
of  these  outside  acts  of  the  officer.  But  we  find  none  which 
permit  contradiction  of  the  return,  which  appropriates  money  in 
payment,  by  the  parties  to  the  suit — ^and  still  less  by  the  officer 
who  makes  it.  As  to  him  it  is  conclusive  and  imposes  an  obli- 
gation which  the  sureties  also  assume. 

It  would  be  a  singular  result  that  the  return  of  money  col- 
lected should  be  allowed  to  extinguish  the  debt  recovered,  j^^'o 
tanto,  and  debar  the  collection  of  so  much  of  it  from  the  debtor, 
and  yet  the  sheriff  escape  responsibility  by  showing  the  falsity 
of  his  own  return,  when  redress  is  sought  from  him. 

We  must,  therefore,  adhere  to  the  rule,  for  its  own  intrinsic 
reasonableness,  as  well  as  upon  the  authority  of  the  eminent 
judges  wno  prescribed  it,  that  the  return  of  money  collected  on 
the  writ,  or  so  returned  by  the  officer,  while  it  remains,  acts 
upon  and  reduces  the  debt,  and  the  officer  cannot  be  heard  to 
deny  or  contradict  it.  • 
4 
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For  these  reasons  we  must  sustain  the  plaintiff's  exception, 
and  reverse  the  ruling  of  the  court  below,  and  the  plaintiff  will 
have  judgment  here. 

Error.  Reversed. 


W.  H.  McLAURIN  v.  M.  CRONLY. 
Practice — Allegation  and  Proof. 

1.  Proof  without  allegation  is  as  ineffective  as  allegation  without  proof,  and  the 

court  will  take  no  notice  of  proof  unless  there  be  a  corresponding  alle- 
gation. 

2.  In  this  case,  an  equitable  defence  was  set  up  in  the  answer,  but  abandoned 

on  the  trial  for  the  want  of  evidence  to  sustain  it ;  and  it  was  held  error 
to  receive  evidence  to  support  a  new  equitable  defence,  not  suggested  in 
the  pleadings,  but  set  up  ore  ienus, 

(McKee  v.  Lineberger,  69  N.C.,  217;  ShelUm  v.  Daris,  Ih,,  324  ;  Ba,nd  v.  Bank, 
11  N.  C,  152  ;  Oarpenier  v.  Huffaleller,  87  N.  C,  273;  Grant  v.  Burgwyn, 
88  X.  C,  95,  cited  and  approved). 

Ejectment  tried  at  January  Special  Term,  1883,  of  Rich- 
MOXD  Superior  Court,  before  Graves,  J. 

Judgment  for  defendant;  appeal  by  plaintiff. 

3Ie8srs,  J.  D.  Shaw,  T.  A.  McNeill  and  Frank  McXeill,  for 
plaintiff. 

Messrs.  Burwell,  Walker  &  Tilleit,  for  defendant. 

Merrimon,  J.  The  plaintiff  alleges  that  he  is  the  owner  in 
fee  of  the  land  specified  in  the  complaint,  and  enticed  to  the 
possession  thereof;  that  the  defendant  unlawfully  withholds  the 
passession  of  the  same,  and  he  is  thereby  endamaged,  and  de- 
mands judgment  for  the  possession  of  the  land,  for  damages 
and  costs.  * 

The  defendant  denies  all  the  allegations  in  the  complaint. 
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Both  the  plaiDtifi*  and  defeudaot  claimed  title  to  the  land 
under  John  C.  McLaurin;  the  plaintiff,  by  his  deed  of  bargain 
and  sale,  executed  the  22d  day  of  January,  1867 ;  the  defendant, 
by  his  like  deed,  executed  on  the  23d  day  of  August  1873. 

The  defendant  alleges  in  his  answer,  that  on  the  16th  day  of 
August,  1862,  the  said  John  C.  McLaurin  executed  to  him  a 
deed,  conveying  the  fee  simple  interest  in  the  land;  that  said 
deed  was  accidentally  lost  or  destroyed,  without  havipg^been  ro- 
istered; that  the  said  deed  of  the  23d  day  of  August,  1873,  was 
executed  to  him  in  substitution  for  the  lost  deed,  and  it  has  been 
duly  registered;  and  he  further  avers,  that  the  plaintiff  had 
knowledge  at  the  time  he  took  his  deed,  that  the  defendant  had 
purchased  the  land  and  received  a  conveyance  for  the  same  in 
August,  1862,  and  demanded  judgment,  that  he  be  declared  to 
be  the  owner  of  the  land;  that  the  plaintiff  be  decreed  to  hold 
any  title  he  might  have  to  the  land  in  trust  for  defendant;  and 
required  to  convey  such  title  to  him,  and  for  general  relief. 

On  the  trial,  a  proper  issue  was  submitted  to  the  jury,  involv- 
ing the  defense  thus  set  up,  but  there  was  no  evidence  to  support 
the  afSrmativc  of  the  same,  and  the  court  so  instructed  the  jury ; 
and  indeed,  this  defense  was  abandoned. 

On  the  trial,  however,  evidence  was  admitted  by  the  court, 
tending  to  prove  that  sometime    in  1862,  John  C.  McLaurin 
contracted  by  parol  for  the  price  of  $860,  in  Confederate  money 
paid  to  him,  to  convey  the  land  to  defendant,  and  that  the  plain- 
tiff had   notice  of  this  parol  contract;  that  no  deed  was  ever 
made  in  pursuance  of  such  contract  until  the  execution  of  the 
deed  of  1873,  and  it  purported  to  be  in  substitution  for  a  sup- 
posed lost  deed.     The  court  received  the  evidence,  and  submit- 
ted the  same  to  the  jury.     The  jury  found  a  verdict  for  defend- 
ant, the  court  gave  judgment  for  him,  and  the  plaintiff  excepted. 
There  was  no  defense,  such  as  that  developed  by  the  evidence, 
set  up  by  the  defendant  in  his  answer,  nor  was  the  same  hinted 
at  in  the  pleadings. 

In  every  action  brought  in  the  superior  court,  the  cause  of 
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action  and  the  various  defenses  thereto,  must  be  set  forth  in  the 
record  by  proper  pleadings.  Pleading  is  essential,  and  canoot 
be  dispensed  with,  certainly  in  litigated  matters.  Reason  and 
common  justice,  as  well  as  The  Code,  require  that  the  plaintiff 
shall  state  in  a  plain,  strong,  intelligible  manner  his  grounds  of 
action,  and  that  the  defendant  shall  in  like  manner  state  the 
grounds  of  his  defense,  and  any  counter-claims  or  demands  he 
may  have  and  desires  to  set  up.  This  is  not  mere  matter  of  form. 
It  is  of  the  essential  substance  of  the  litigation.  It  is  necessary 
to  the  end  the  contending  parties  may  understand  and  prepare  to 
meet,  each  the  other's  contention,  and  prepare  himself  for  the 
trial  of  issues  of  law  or  fact  presented,  that  the  court  may  have 
a  proper,  just  and  thorough  apprehension  of  the  controversy, 
and  that  the  same  may  go  into  the  record  and  stand  as  a  per- 
petual memorial  of  the  litigation,  and  all  that  it  embraces.  Any 
other  course  of  procedure  would  lead  to  endless  confusion  and 
litigation.  If  this  were  not  done,  it  would  be  difficult  to  show 
what  any  litigation  embraced  or  that  it  had  been  settled  and 
ended,  and  when  and  how.  It  is  not  sufficient  that  the  plaintiff 
has  a  cause  of  action  and  can  prove  it:  he  must  first  plead  it, 
then  prove  it.  Likewise,  it  is  not  sufficient  that  the  defendant 
has  a  good  and  meritorious  defense :  he,  too,  must  first  plead  it, 
and  then  prove  it. 

Hence,  in  McKee  v.  Lineberger^  69  N.  C,  217,  the  late  Chief- 
Justice  Pearsox  said:  There  must  be  allegata  et  probata;  and 
under  the  new  system  as  under  the  old,  the  court  cannot  take  notice 
of  any  proof,  unless  there  be  a  corresponding  allegation.  Proof 
without  allegation  is  as  ineffective  as  allegation  without  proof. 
The  record,  either  as  originally  framed  or  as  made  by  amend- 
ment, must  set  out  the  case  as  well  on  the  part  of  the  defendant 
as  on  the  part  of  the  plaintiff." 

The  same  learned  judge,  in  Shelton  v.  Davis,  69  N.  C,  324, 
said:  "For  the  idea  of  giving  the  plaintiff  judgment  upon  a 
state  of  facts  not  alleged  in  the  complaint  and  entirely  incon- 
sistent with  it,  whatever  may  be  said  in  regard  to  the  progress  of 
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the  age^  and  the  liberal  and  enlarged  views  of  C.  C.  P.  is  a 
proposition  which  no  member  of  this  court  can  for  a  moment 
entertain."  To  the  like  effect  is  Rand  v.  State  Nat.  Banh^  77 
N.  C,  152. 

And  in  Carpentei^  v.  HuffnteUer,  87  N.  C,  273,  Mr.  Justice 
RuFFiN  said :  "The  rule  that  the  allegata  et  probata  must  corre- 
spondy  obtains  under  the  Code  the  same  as  under  the  old  system, 
and  it  is  as  much  incumbent  upon  a  plaintiff  to  prove  his  case  as 
alleged,  as  it  ever  was.  The  only  observablo difference  between 
the  old  and  the  new  system  is,  that  the  latter  has  introduced  a 
new  rale  for  determining  what  a  variance  is,  and  its  consequences. 
A  variance,  so  slight  and  unimportant  that  the  adverse  party 
cannot  have  been  misled  by  it,  is  deemed  immaterial,  and  the 
court  will  either  order  an  amendment  without  terms,  or  will  con- 
sider the  pleading  as  if  amended,  and  permit  evidence  to  be 
given  under  il.  And  even  in  a  case  of  material  variance,  so 
substantial  that  the  adverse  party  may  have  been  misled  by  the 
averments,  still  if  the  proofs  have  an  apparent  relation  to  and 
connection  with  the  allegations,  the  court  will  allow  of  an  amend- 
ment, though  upon  terms.  But  where  the  proof  establishes  a  case 
wholly  different  from  the  one  alleged  and  inconsistent  therewith, 
then  no  amendment  is  j)ermitted,  but  the  cause  of  action  must 
fail."    See  also  Grant  v.  Burgwyn,  88  N.  C,  95. 

In  the  case  before  us,  the  defendant,  having  denied  the  alle- 
gations in  the  complaint,  set  up  in  his  answer  an  equitable 
defense.  This,  however,  in  the  total  absence  of  proof  to  sustain 
it,  was  abandoned  on  the  trial ;  and  thereupon  a  new  equitable 
defense,  not  suggested  or  hinted  at  in  the  pleadings,  was  set  up 
oretenuSf  and  evidence  was  received  to  support  it.  This  was 
not  only  irregular,  but  in  the  face  of  the  plain  provisions  of 
The  Code,  §§  243,  244,  245,  which  point  out  how  defenses 
most  be  pleaded  in  the  various  aspects  of  the  defendant's 
grounds  of  defense.  The  whole  of  the  evidence  offered  to  sup- 
port the  defense  thus  set  up  was  incompetent ;  nor  was  it  perti- 
nent to  support  any  defense  properly  before  the  court,  and  it 
ought  to  imve  been  rejected. 


54  IN  THE  SUPREME  COURT. 


McLaurin  v.  C0NI.Y. 


We  do  not  mean  to  say  that  the  defense  thus  relied  upon  was 
in  itself  without  merit;  as. to  this,  we  express  no  opinion.  But 
it  ought  to  have  been  pleaded  properly  and  in  apt  time.  Possi- 
bly the  court  could  have  allowed  an  amendment  pending  the 
trial,  on  terms,  but  if  this  could  not  have  been  done,  then,  if 
the  defendant  on  the  trial  learned  for  the  first  time  of  such 
defense,  he  might  have  applied  to  the  court  to  direct  a  mistrial. 
At  all  events,  it  was  error  to  allow  this  defense  to  be  thus  set 
up  and  to  receive  evidence  to  establish  it. 

Surely  the  code-system  of  pleading  ought  to  be  regarded  as 
liberal  and  comprehensive  enough  to  meet  the  convenience  of 
the  most  latitudinarian  pleader  ;  still,  their  seems  to  be  a  grow- 
ing disposition  to  extend,  go  beyond,  and  sometimes  abandon 
even  that.  This  is,  in  our  judgment,  unwise  and  subversive  of 
the  integrity  of  all  judicial  procedure,  and  ought  not  to  be  tol- 
erated, much  less  encouraged  by  the  courts.  Pleading  is  essen- 
tial in  civil  procedure,  and  procediwe  is  a  necessary  branch  of 
legal  science,  as  much  so  as  the  great  principles  underlying  and 
defining  human  rights.  Indeed,  the  latter  would  be  of  little 
value  without  efficient  methods  of  carrying  them  into  practical 
effect.  Legal  science  is  really,  in  very  large  degree,  the  embodi- 
ment of  principles  and  procedure,  and  one  great  principle  of 
law  is,  that  both  shall  be  alike  upheld,  and  the  former  enforced 
through  the  latter.  Principles  without  procedure  would  he 
inert,  and  vice  versa. 

An  important  part  of  every  code  of  laws  is  that  settling  and 
defining  the  methods  of  legal  procedure.  In  this  rest  the  life, 
vigor  and  efficiency  of  the  law.  It  is,  therefore,  unwise  to 
underrate  its  importance.  It  is  of  the  highest  moment  to 
observe  and  uphold  it  with  consideration  and  care.  It  is  dan- 
gerous to  allow  and  tolerate  careless  practice  under  procedure 
law.  Such  practice  never  fails  to  impair  the  due  administration 
of  justice,  and  sometimes  results  in  defeating  the  ends  of  the  law. 

The  interesting  questions  ably  argued  by  counsel  before  this 
court  in  this  case  are  not  properly  before  us,  and  we  cannot, 
therefore,  decide  them. 
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There  is  error,  for  which  a  new  trial  must  be  awarded.    Judg- 
ment accordingly.     Let  this  be  certified. 
Error.  Venire  de  novo. 


ELISHA  PORTER  v.  D.  T.  DURHAM. 
Processioning  Land — The  Code,  §1924. 

1.  The  purpose  of  the  act  concerning  the  processioning  of  land  is  to  establish 

the  boundaries  thereof,  and  a  complete  survey,  with  plat,  certificate,  &c., 
is  indispensable  to  the  fulfillment  of  the  statutory  re(juirement8. 

2.  Where  a  surveyor  was  prevented  by  an  adjoining  prof)rietor  from  running 

the  disputed  lines,  nnd  made  report  thereof  to  the  clerk  of  the  court,  who 
appointed  five  freeholders  to  establish  the  same  and  they  failed  to  agree, 
and  thereupon  others  were  appointed  whose  report  showed  the  claims  of 
the  respective  parties,  but  failed  to  comply  with  the  statute  in  making  a 
plat  and  certificate,  &c.;  Held,  that  the  proceeding  must  be  (inashed.  The 
surveyor  should  have  resumwl  the  work,  adopted  the  lines  settled  upon 
by  the  co-operating  freeholders,  and  completed  the  survey. 

iCarpenler  v.  Whiivorth,  3  Ired.,  204  ;  Miller  v.  Heart,  4  Ired.,  23 ;  Mattheics  v. 
MaUhews,  lb.,  155 ;  Hoyle  v.  WUson,  7  Ired.,  466;  Wilson  v.  Shufford,  3  Mur., 
504,  cited  and  approved). 

Appeal,  from  an  order  made  at  Fall  Terra,  1883,  of  Pexdkk 
Su|)erior  Court,  by  Philips,  J. 

This  was  a  proceeding  under  the  act  for  *^  Processioning  Land,'' 
in  which  the  plaintiff  gave  ten  days'  notice  to  persons  owning 
lands  adjoining  his  own.  The  surveyor  made  a  report  to  the 
clerk  of  the  court,  in  which  he  stated,  among  other  things,  that 
in  running  one  of  the  disputed  lines  between  the  plaintiff  and 
the  defendant,  he  was  proceeding  to  establish  a  corner  at  a  cer- 
tain place,  when  the  defendant  objected,  saying  that  the  surveyor 
should  run  the  line  further  on  to  another  point,  which  the  sur- 
veyor declined  to  do,  upon  the  ground  that  he  was  running  by 
the  calls  in  a  deed.     The  report  sets  out  in  detail  the  claims  of 
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the  respective  parties,  but  the  same  is  not  necessary  to  an  under- 
standing of  the  points  decided  upon  this  appeal. 

The  clerk  thereupon  issued  an  order  appointing  five  freeliold- 
ers  to  ttieet  said  surveyor  and  complete  the  survey  of  the  dis- 
puted lines,  and  make  report  of  same.  They  met  in  pursuance 
of  the  order  and  proceeded  to  establish  the  lines,  and  subse- 
quently reported  to  the  clerk  that  they  were  unable  to  agi*ee,  and 
asked  to  be  discharged  from  the  further  consideration  of  the 
matter. 

The  clerk  then  declared  the  proceedings  null  and  void  by 
reason  of  the  failure  of  the  jury  to  agree,  and  issued  another 
order  directing  the  sheriff  to  summon  another  jury  to  view  the 
premises  and  to  establish  the  lines.  They  met  and  proceeded  to 
discharge  the  duty  assigned,  and  made  a  report  thereof  to  the 
clerk,  which  was  confirmed,  no  exceptions  being  made. 

Subsequently  the  defendant  applied  for  a  writ  of  certioran, 
which  was'granted,  and  the  proceeding  brought  to  the  superior 
court,  when,  at  fall  term,  1879,  the  death  of  the  defendant  was 
suggested,  and  his  hcirs-at-law  made  parties. 

The  cause  coming  on  to  be  heard,  the  defendant  filed  excep- 
tions, insisting  there  is  error  in  the  record  and  proceedings: 

1.  Because  the  report  of  the  first  jury  does  not  show  that  the 
surveyor  was  present  when  the  lines  were  run  or  passed  upon  by 
the  freeholders. 

2.*The  surveyor's  report  contains  no  plat  of  the  land  proces- 
sioned, nor  certificate  as  required  by  law. 

3.  Nor  does  it  set  out  all  the  facts  in  reference  to  the  objec- 
tions made  by  the  defendant,  so  as  to  show  the  nature  of  the 
dispute  ;^nor  are  the  descriptions  of  the  land  given,  as  contained 
in  the  deeds  of  parties. 

4.  That  plaintiff's  tract  is  a  small  part  of  a  large  body  of  land 
owned  by  defendant,  which  was  cut  off  therefrom  and  conveyed 
by  the  defendant  to  one  Hines  (giving  in  detail  the  courses,  &c.). 

5.  After  the  first  jury  filed  their  report  stating  they  could  not 
agree  (October  4th,  1875),  more  than  twelve  months  elapsed 
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before  any  further  action  was  taken,  and  there  is  no  evidence  of 
the  appointment  of  a  second  jury  by  the  clerk,  and  no  authority 
in  law  to  appoint  one — the  original  proceedings  having  been 
declared  null  and  void  and  the  jury  discharged;  the  next  pro- 
ceeding should  therefore  have  been  begun  de  novo,  and  the  map, 
4c.,  used  in  the  former  proceeding  were  inapplicable  to  the 
second. 

Judgment  was  rendered  for  the  plaintiff,  aiBrming  the  judg- 
ment of  the  clerk  and  the  report  of  the  jury  of  freeholders  estab- 
'  lishing  the  lines,  and  the  defendant  appealed. 

Mr.  Bruce  Williams,  for  plaintiff. 
Mr,  DuBrutz  Cutlar,  for  defendant. 

Smith,  C.  J.  It  was  remarket!  by  Gaston  J.,  delivering  the 
opinion  of  the  court  in  Carpenter  v.  Whitworth,  3  Ired.,  204,  that 
the  "practice  of  processioning  lands,  though  recognized  in  our 
statute  for  more  than  a  century,  has  for  many  years  been  so  gen- 
erally disused,  that  few  of  the  profession  or  of  the  bench  can 
claim  to  be  familiar  with  the  law  respecting  it."  The  same  obser- 
vation will  bear  repetition  after  the  la|)se  of  forty  years,  since  but 
little  aid  can  be  derived  from  the  few  subsequent  cases  to  be 
found  in  the  reports  in  the  interpretation  of  its  provisions.  In- 
asmuch as  great  strictness  is  required  in  following  its  directions 
in  order  to  obtain  practical  and  effectual  results,  the  procedure 
prescribed  by  the  statute  has  almost  become  obsolete. 

The  proceeding  before  us,  commenced  in  1875,  terminated  in 
a  rej)ort  made  to  the  clerk  of  the  superior  court,  by  whom  it  was 
'  confirmed  the  following  year.  It  was  removed  by  ceHiorari. 
in  1879  to  the  superior  court,  and  heard  by  the  judge  upon 
exceptions  taken  by  the  defendant,  and  from  the  decision  over- 
ruling them  and  affirming  the  action  of  the  clerk,  the  case  is 
brought  to  this  court. 

The  processioner's  report  of  his  effort  to  run  the  boundaries 
of  the  plaintiff^s  land  and  the  obstruction  offered  by  the  defend- 
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aut  to  his  survey  of  lines  dividing  their  respective  tracts,  is,  in 
our  opinion,  a  substantial  compliance  with  the  requirements  of 
the  act,  and  is  not  obnoxious  to  the  defendant's  objections.  He 
could  only  j)rosecute  his  work  up  to  the  disputed  line,  and  when 
arrested,  make  report  of  what  he  has  done,  stating  all  the  cir- 
cumstances of  the  case,  in  order  to  the  further  steps  prescribed 
for  an  authoritative  location,  and  the  settlement  of  the  contro- 
versy between  the  contiguous  proprietors. 

The  clerk,  substituted  for  the  county  commissioners,  the  imme- 
diate successors  of  the  former  county  court,  by  the  act  of  1874— '75, 
ch.  40,  and  invested  with  the  same  powers,  thereupon  proceeded 
to  appoint  five  freeholders  pursuant  to-  the  directions  of  the  act 
(Rev.  Code,  eh.  88,  §6),  who,  after  an  ineffectual  effort  to  agree 
upon  a  line,  made  return  to  the  clerk  ancl  were  discharged  and 
others  appointed  in  their  place.  These,  with  the  processioner, 
met  at  the  disputed  boundary,  as  a  jury  of  view,  inspected  the 
locality  and  the  natural  objects  called  for  in  the  deed,  heard  evi- 
dence, ascertained  and  established  the  line  between  the  contest- 
ants, and  made  return  thereof,  setting  out  all  the  material  facts 
in  reference  to  the  dispute,  the  claims  of  each,  and  tlie  grounds 
of  their  own  conclusion.  This  report  seems  to  us  to  be  sufficient 
to  show  the  matter  in  controversy  and  the  claims  of  the  respect- 
ive parties  as  to  the  proper  mode  of  running  the  line,  according 
to  cases  in  our  reports.  Miller  v.  Heart,  4  Ired.,  23;  Matthews 
V.  MatthewSy  lb,,  155;  Hoyle  v.  117/5071,  7  Ired.,  166. 

The  cases  heretofore  in  this  court  have  been  deemed  defective 
by  reason  of  the  omission  to  set  out  the  facts  explanatory  of  the 
(controversy  and  of  the  conflicting  claims  of  the  proprietors, 
''which,"  says  Judge  Hendehson  in  Wihon  v.  Shufforcl,  3  Mur., 
504,  *^  we  consider  as  the  declaration  or  rather  the  pleadings  of 
the  parties,  setting  forth  their  respective  claims,"  since  it  is  by 
comparing  the  report  of  the  processioner,  with  the  report  of  the 
freeholders  that  the  court  can  see  which  party  prevailed  in  the 
claim,  and  thereby  the  finding  may  be  reviewed. 

In  these  aspects  of  the  case,  the  proceeding  seems  to  have  been 
conducted  conformably  to  the  act,  but  it  falls  short  of  its  full 
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requirements.  The  purpose  is  to  assure  and  fix  the  boundaries 
of  the  land  of  the  plaintiff^  and  if^  after  notice,  no  interruption 
had  come  from  any  adjoining  proprietor,  the  survey  would  have 
been  around  the  entire  tract.  The  processioner  or  surveyor  (for 
now  all  surveyors  of  the  county  are  made  processionere  by  stat- 
ute, acts  1872-'73,  ch.  57)  is  required  "to  make  a  plat  of  each 
tract  of  land  processioned,  and  also  a  certificate  of  the  same,  which 
certificate  shall  contain  the  dairaanVs  name,  the  quantity  of  acres, 
the  corners,  lengtli  and  course  of  each  line'^  (section  6),  and  these 
should  be  embodied  in  his  report.  A  complete  survey  is  indis- 
pensable to  the  fulfillment  of  these  conditions,  and  is  essential  to 
secure  the  practical  benefits  of  the  law. 

In  section  seven  it  is  declared  that  after  two  procession ings 
the  pei"son  whose  lands  are  thus  run  ^' shall  be  deemed  and  ad- 
judged to  be  the  sole  owner,^^  and  the  evidence  is  preserved  by 
being  recorded  "  by  the  clerk  in  a  tvell-bound  book  kept  for  that 
purpose.^'     Section  5. 

The  statute  makes  provision  for  an  interrupted  survey;  direct- 
ing how  disputed  lines  shall  be  ascertained;  and  subjecting  tlic 
action  of  the  freeholders  to  a  review  for  the  correction  of  errors. 
But  when  the  lines  are  established,  the  mandate  operates  on  the 
processioner  to  go  on  with  his  survey  and  complete  it,  as  if  there 
had  been  no  obstacle  in  his  way.  This  is,  in  our  opinion,  the 
plain  meaning  of  the  law,  and  this  construction  is  necessary  to 
the  production  of  any  useful,  practical  result. 

The  processioner's  report  stopping  at  the  interruption  of  his 
survey,  and  that  of  the  freeholder's  conforming  to  it,  give  no 
complete  enclosing  boundary,  but  running  away  in  a  succession 
of  lines  and  ending  at  the  termination  of  the  last  in  dispute,  never 
returns  to  the  starting  point,  ascertaining  no  definite  area  or  loca- 
tion for  the  plaintiff's  land,  so  that  the  record,  thus  incomplete, 
is  useless  to  him. 

To  be  effective,  the  processioner  should  have  resumed  his  sur- 
vey, adopting  the  lines  established  for  his  guidance  by  the  co- 
operating freeholders,  and  continued  on  until  the  whole  boundary. 
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the  undisputed  as  well  as  the  disputed  parts,  was  run  so  that  his 
plat  and  certificate  would  embrace  all  the  requisites  of  the  act  in 
like  manner  as  if  he  had  not  been  obstructed  in  his  work. 

This  is  a  fatal  defect  in  the  proceeding,  and  it  should  have  been 
quashed.  There  is  error  in  the  ruling  of  the  court,  and  it  is  re- 
versed and  judgment  will  be  here  entered  quashing  it. 

Error.  Reversed. 


WILLIAM  McKEE  v.  A.  P.  ANGEL.  i 

Process — Justice  of  the  Peace — JudgmenL 

\.  A  justice  of  the  {^eace  lias  no  authority  to  depute  a  special  officer  to  serve 
process  in  a  civil  action. 

2.  A  judgment  rendered  by  a  justice  of  the  peace  without  notice  to  the  defend- 

ant roay  be  set  aside  by  a  direct  application  to  the  justice;  and  where  he 
refuses  to  do  so,  the  proper  course  on  appeal  is  to  give  judgment  revers- 
ing his  ruling,  and  not  to  direct  the  justice  to  enter  judgment  vacating 
the  original  judgment. 

3.  Erroneous,  irregular  and  void  judgments  defined,  and  effect  of  discussed. 

{Marak  v.  WiUiams,  63  N.  C,  371;  Garlick  v.  Jrniez,  3  Jones,  404;  Slate  v. 
Barefoot^  89  N.  C,  565;  Stcdlings  v.  Gully ^  3  Jones,  344;  Armstrong  v.  Har- 
shaWf  1  Dev.,  187;  Jennings  v.  Stafford^  1  Ired.,  404;  Morgan  v.  Allen,  5 
Ired.,  156  ;  Hooks  v.  Moses,  8  Ired.,  88,  cited  and  approved). 

Civil  Acriox  tried  at  Spring  Term,  1883,  of  Macon  Supe- 
rior Court,  before  Averi/,  J. 

This  was  an  appeal  from  the  judgment  of  a  justice  of  the 
peace,  and  the  facts  collected  from  the  transcript  of  the  proceed- 
ings had  before  the  justice  sent  to  the  superior  court,  and  the 
judgment  rendered  by  him  against  the  defendant  and  others  on 
the  30th  of  December,  1878,  are  substantially  as  follows: 

On  the  16th  day  of  April,  1883,  upon  the  application  of  the 
defendant  Angel,  the  said  judgment  was  set  aside,  upon  the 
ground  that  the  defendant  had  never  been  served  with  a  sum- 
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moos^  and  had  no  notice  of  the  judgment,  and  if  the  summons 
had  been  served,  it  was  not  served  by  a  constable  or  other  officer, 
but  by  a  citizen  deputed  by  the  justice  for  that  purpose;  and 
that  the  judgment  rendered  by  the  justice  upon  such  service  of 
process  was  a  nullity.  The  plaintiff  had  no  notice  of  this  appli- 
cation. 

Afterwards  the  plaintiff  moved  the  justice  to  set  aside  the 
judgment  vacating  the  first  judgment  of  December,  1878,  both 
parties  being  present.  The  plaintiff  offered  affidavits  tending  to 
show  that  the  defendant  Angel  did  have  notice  of  the  judgment 
of  1878,  and  the  defendant  resisted  the  motion  upon  the  ground 
that  the  judgment  was  void  l)ecause  the  summons  was  served  by 
a  person  who  was  deputed  by  the  justice  to  make  the  service, 
and  that  he  was  not  present  at  the  trial,  and  he  renewed  his 
motion  to  have  the  original  judgment  vacated. 

Thereupon  the  justice,  having  taken  an  advisari  for  two 
weeks  upon  the  difficulties  of  the  case,  being  of  the  opinion  that 
he  had  the  power  to  depute  a  constable  in  a  civil  action,  when  it 
was  an  extraordinary  case,  this  being  a  case  of  that  nature,  for 
two  of  the  defendants  were  about  to  remove  from  the  state, 
decided  to  strike  out  the  judgment  of  1883,  and  refused  to 
vacate  the  original  judgment;  from  which  the  defendant 
appealed. 

Upon  this  state  of  facts.  His  Honor  in  the  superior  court 
ordered  and  adjudged,  "  that  the  said  E.  T.  Long,  justice  of  the 
peace,  proceed  io  enter  a  judgment  vacating  and  setting  aside  the 
original  judgment  rendered  in  the  above  entitled  action  as  to  the 
defendant  A.  P.  Angel,  and  also  \hQ  judgment  upon  the  motion  to 
set  aside  the  said  original  judgment'^  From  this  judgment  the 
plaintiff  appealed  to  this  court. 

Messi^s.  Janes  &  Siler,  for  plaintiff. 

Messrs,  Reade,  Busbee  &  Busbee,  for  defendant. 

Ashe,  J.,  after  stating  the  case.  The  first  judgment  ren- 
dered by  the  justice  in  December,  1878,  was  clearly  void  as  to 
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this  defendant.  The  summons  in  a  civil  action  before  a  justice 
of  the  peace  must  be  directed  to  "any  constable  or  other  lawful 
officer."  Bat.  Rev.,  ch.  63,  §12.  "But  in  criminal  actions  the 
warrant  must  be  directed  to  the  sheriff,  coroner  or  any  constable, 
and  if  no  sheriff,  coroner  or  constable  can  be  found,  the  warrant 
may  be  directed  to  any  person  whatever  who  shall  have  power 
to  execute  the  same  within  the  county  in  which  it  is  issued." 
Bat.  Rev.,  ch.  33,  §97.  This  is  the  only  extraordinary  case  in 
which  a  justice  of  the  peace  is  authorized  to  depute  one,  "who  is 
not  an  officer,  to  execute  process.  Marsh  v.  WiUiamSy  63  N.  C, 
371 ;  Garlick  v.  Jones,  3  Jones,  404.  See  also  State  v.  Barefoot, 
89  N.  C,  565. 

Judgments  are  either  irregular,  erroneous  or  void.  Irr^ular 
judgments  are  such  as  are  entered  contrary  to  the  course  and 
practice  of  the  court.  An  erroneous  judgment  is  one  that  is 
rendered  contrary  to  law. 

A  void  judgment  is  one  which  has  only  the  semblance  of  a 
judgment,  as  if  rendered  by  a  court  having  no  jurisdiction,  or 
against  a  person  who  has  had  no  notice  to  defend  his  rights. 
Stallings  v.  GuUy,  3  Jones,  344;  Armstrong  v.  Harshatc,  1 
Dev.,  187 ;  Jennings  v.  Stafford,  1  Ired.,  404. 

Erroneous  and  irregular  judgments  cannot  be  collaterally 
impeached,  but  stand  until  they  are  reversed  or  set  aside.  Jen- 
nings V.  Stafford^  supra.  But  a  void  judgment  is  no  judgment, 
and  may  ahvays  be  treated  as  a  nullity  {StaNings  v.  Gully ,  supra), 
and  unlike  irregular  and  erroneous  judgments,  affords  no  protec- 
tion to  officers  or  others  acting  under  it,  so  that  if  an  execu- 
tion had  l)een  issued  upon  the  judgments  rendered  against  the 
defendant  in  1878,  and  had  been  levied  upon  his  property,  it 
w^ould  have  given  no  protection  to  either  the  plaintiff  or  the 
officer,  and  in  an  action  upon  such  a  judgment  the  fact  of  its 
nullity  is  open  to  the  defense  of  the  defendant,  that  he  owed 
nothing,     "  Nil  debet,"  under  the  former  practice. 

The  justice  seems  to  have  laid  some  stress  upon  the  fact  that 
the  defendant  had  notice  of  the  judgment,  but  oven  if  he  had 
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that  was  not  sufficient  to  make  him  a  party  so  as  to  conclude 
him  by  the  judgment.  He  had  the  right  to  require  that  he 
should  be  made  a  party  to  the  action  by  the  legal  service  of  pro- 
cess, and  where  the  summons  was  served  by  one  wlio  had  no 
authority  to  serve  it,  it  was  as  if  no  service  had  been  made,  and 
he  had  the  legal  right  to  disregard  it. 

But  the  €[uestion  here  arises,  how  is  the  defendant  to  avoid 
the  judgment  ?  There  is  no  doubt  that  as  soon  as  he  discovered 
that  such  a  judgment  had  been  rendered  against  him,  he  might 
have  availed  himself  of  the  remedy  of  a  recordari  in  nature  of 
a  writ  of  false  judgment.  Morgan  v.  Al/en,  5  Ired.,  150.  But 
he  has  failed  to  resort  to  that  remedy,  and  has  had  recourse  to  a 
motion  before  the  justice  who  made  the  judgment  to  vacate  it. 
Was  it  in  the  power  of  the  justice  (o  do  that?  If  it  was,  it  was 
clearly  his  duty  to  do  so. 

In  the  case  of  Hooks  v.  Moses,  8  Ired.,  88,  where  an  action 
was  brought  before  a  justice  of  the  peace  upon  a  former  judg- 
ment rendered  by  a  justice,  the  defense  set  up  by  the  defendant 
was,  that  he  was  not  summoned  to  appear  at  any  particular  time 
or  place,  when  the  judgment  was  rendered  against  him.  Chief- 
Jnstice  Ruffin,  speaking  for  the  court,  said  :  "  Doubtless 
those  are  proper  grounds  for  impeaching  the  judgment,  but  that 
must  be  done  directly  upon  an  application  to  the  magistrate,  or 
to  a  higher  tribunal,  to  set  it  aside  or  to  reverse  it  for  that 
cause."  That  was  done  in  this  case.  As  the  first  application 
in  April,  1883,  was  made  and  acted  upon  by  the  justice  without 
notice  to  the  plainti£P,  the  justice  very  properly  treated  his  judg- 
ment at  that  time  as  a  nullity;  but  the  motion  was  renewed  by 
the  defendant  in  May  following,  and  the  justice  refused  to  set 
aside  the  judgment  from  which  the  appeal  was  taken,  and  His 
Honor  in  the  superior  court  adjudged  that  the  justice  proceed 
to  enter  judgment  vacating  the  original  judgment  as  to  the 
defendant  Angel,  and  also  the  judgment  upon  the  motion  to  set 
aside  original  judgment.  While  we  do  not  think  His  Honor 
had  the  power  to  adjudge  that  the  justice  should  enter  the  judg- 
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ment  as  directed,  we  must  consider  his  judgment  as  substantially 
reversing  the  judgment  of  the  justice,  and  to  that  extent  it  is 
sustained.  With  this  modification,  the  judgment  of  the  superior 
court  is  affirmed. 

Modified  and  affirmed. 


ALEXANDER  JACKSON  v.  McLEAN  &  LEACH. 
Amendment  of  Process — Discretionary  Power, 

A  summons  or  other  process  may  be  amended  at  the  discretion  of  the  court, 
where  the  defect  is  of  a  formal  character  which  would  be  waived  by  a  gen- 
eral appearance  or  answer  upon  the  merits  of  the  case,  provided  the  rights 
of  third  persons  are  not  affected  and  no  protection  is  withdrawn  from  the 
ofKcer  who  served  it. 

{Henderson  v.  Graham,  84  N.  C.  490,  cited  and  approved). 

Motion  by  defendants  to  dismiss  the  action  heard  at  Spring 
Term,  1883,  of  Robeson  Superior  Court,  before  3IacRae,  J. 

This  was  an  action  of  claim  and  delivery,  and  the  defendants^ 
counsel,  who  made  a  special  appearance  for  the  purpose,  moved 
to  dismiss  the  action  upon  the  ground  of  a  defect  in  the  summons, 
namely,  that  the  summons  issued  on  the  26th  day  of  October, 
1882,  requiring  the  defendants  to  "appear  before  the  judge  of 
our  superior  court,  to  be  held  for  the  county  of  Robeson,  at  the 

court-house  in  Lumberton,  on  the  10th  Monday 3rd , 

and  answer  the  complaint  which  will  be  deposited  in  the  offioe 
of  the  clerk  of  the  superior  court  of  said  county,  within  the  first 
three  days  of  the  said  term,  &c." 

The  next  regular  term  of  the  superior  court  after  the  date  of 
the  summons,  was  held  on  the  10th  Monday  after  the  3rd  Mon- 
day in  August,  1882.     The  motion  of  defendants  was  refused. 

Messrs.  Frank  McNeill  and  T,  A.  McNeill^  for  plaintiff. 
Messrs.  French  &  Norment  and  Rowland  &  McLean^  for  de- 
fendants. 
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AsH£,  J.  His  Honor  refused  the  motion  to  dismiss,  and  the 
record  shows  that  the  defendants  excepted  and  appealed ;  but  the 
record  also  shows  that  His  Honor  allowed  the  summons  to  be 
amended  by  inserting  after  the  word  "Monday,"  the  words  "after 
the,"  and  after  the  word  "  third,"  the  words  "  Monday  in  August, 
1882,"  so  as  to  make  the  summons  conform  to  the  usual  and 
proper  form. 

The  ruling  of  His  Honor  upon  the  two  points  appear  from  the 
record  to  have  been  contemporaneous,  and  it  can  make  no  differ- 
ence in  what  order  they  were  made.  The  real  question  presented 
is,  whether  His  Honor  had  the  right,  upon  his  refusal  to  dismiss, 
to  allow  the  amendment  of  the  record,  and  we  think  it  is  well 
settled  that  he  had. 

By  section  132  C.  C.  P.,  it  is  provided  that  "the  court  may, 
before,  and  the  judge  may,  after  judgment,  in  furtherance  of  jus- 
tice and  on  such  terms  as  may  be  proper,  amend  any  pleading, 
process  or  proceeding,  by  adding  or  striking  out  the  name  of  any 
party;  or  by  correcting  the  name  of  a  party,  or  a  mistake  in  any 
other  respect;  or  by  inserting  other  allegations  material  to  the 
case;  or  when  the  amendment  does  not  chauge  substantially  the 
claim  or  defence,  by  conforming  the  pleading  or  proceeding  to 
the  facts  proved." 

This  gives  the  judge  in  the  court  below  very  broad  discretion 
over  the  subject  of  amendment,  and  this  section  has  been  con- 
strued by  this  court,  in  reference  to  the  amendment  of  process 
like  that  under  consideration;  and  it  was  held  that  whether  a 
summons  should  be  amended  was  a  discretionary  matter  and  not 
reviewable  {Henderson  v.  Graham,  84  N.  C,  496);  from  which 
is  to  be  deduced  the  rule,  in  regard  to  the  amendment  of  process, 
that  any  defect  or  omission  of  a  formal  character,  which  would 
be  waived  or  remedied  by  a  general  appearance  or  answer  upon 
the  merits,  may  be  treated  as  a  matter  which  can  be  remedied  by 
amendment  at  the  discretion  of  the  court,  when  the  rights  of 
other  persons  are  not  affected  and  no  protection  withdrawn  from 
the  officer. 

5 


66  IN  THE  SUPREME  COURT. 


Winston  v.  Railroad. 


The  case  falls  under  that  rule^  for  here,  if  the  defendants  had 
appeared  and  answered  upon  the  merits,  the  defect  would  have 
been  waived;  and  the  amendment  can  in  no  way,  that  we  can  see, 
affect  the  rights  of  other  persons,  or  withdraw  any  protection 
from  the  officer  who  served  the  summons. 

There  is  no  error,  and  as  the  amendment  was  a  matter  within 
the  discretion  of  the  court  below,  the  appeal  is  dismissed,  with 
costs  against  the  appellants. 

No  error.  Affirmed  and  appeal  dismissed. 


HENRY  WINSTON  v.  RALEIGH  &  GASTON  RAILROAD  COMPANY. 
Railroads — Negligenet  in  killing  stock — Jxulge^s  Charge, 

The  plaintiff's  cow  was  killed  by  defendant's  freight  train,  and  in  a  suit  for 
damages  for  the  injury,  the  engineer  testified  that  the  train  was  running 
fifteen  miles  an  hour,  at  night,  and  by  means  of  the  head-light  a  cow  could 
be  seen  seventy-five  yards  in  advance ;  that  he  discovered  the  animal  at  that 
distance,  blew  on  brakes,  but  could  not  possibly  stop  the  train  and  avoid 
the  accident.  The  judge  charged  the  jury  that  the  company  should  provide 
such  appliances  as  would  enable  the  engineer  to  stop  the  train  within  the 
distance  mentioned;  and  if  not  furnished,  then  it  was  the  defendant's  duty 
to  so  slacken  the  speed  that  the  train  could  be  stopped  within  that  distance ; 
Hdd,  error.  The  company  cannot  be  held  to  so  rigid  a  rule  of  accounta- 
bility where,  as  here,  every  reasonable  precaution  was  taken. 

(Doggetl  v.  Railroad,  81  N.  C,  459,  and  cases  cited ;  Proctor  v.  Railroad,  72  N. 
C,  579 ;  Montgomery  v.  Railroad,  6  Jones,  464 ;  Forbes  v.  Railroad,  76  N.  C, 
454,  cited  and  approved). 

Civil  Action  tried  at  January  Special  Term,   1883,   of 
Franklin  Superior  Court,  before  Philips,  J. 

Verdict  and  judgment  for  plaintiiF;  appeal  by  defendant. 

No  counsel  for  plaintiff. 

Messrs.  Hinsdale  &  Devereuw,  for  defendant. 


FEBRUARY  TERM,  1884.  67 


WiKffioN  V.  Railroad. 


Smith,  C.-J.  In  the  early  part  of  the  night  in  Juno,  1882, 
the  defendant's  train  consisting  of  two  coaches  and  several  box- 
care,  running  upon  its  track  on  a  down  grade,  came  in  contact 
with  two  cattle  belonging  to  the  plaintiff,  and  killed  them. 
The  plaintiff's  action,  commenced  in  September  following  before 
a  justice  of  the  jKjace,  and  removed  to  the  superior  court  by 
appeal,  is  for  the  recovery  of  their  value,  as  damages  resulting 
from  the  alleged  negligence  of  the  officers  and  employees  of  the 
defendant  in  running  and  managing  the  train. 

The  testimony  of  the  engineer  in  charge,  though  in  conflict 
with  that  of  the  other  witnesses  for  the  plaintiff,  was  in  sub- 
stance: ''that  the  train  was  then  moving  at  the  speed  of  fifteen 
miles  an  hour,  while  eighteen  was  schedule-time;  that  the  head- 
light on  the  engine  illuminated  the  track  so  that  an  object  could 
be  seen  seventy-five  yards  in  advance;  that  he  discovered  the 
cattle  at  that  distance  in  front  of  him  and  immediately  blew  the 
whistle  rapidly  in  quick  succession  to  alarm  the  cattle,  shut  off 
steam  and  gave  the  signal  to  put  on  brakes;  that  there  were 
two  brakemen  on  the  train,  and  it  was  impossible  to  arrest  its 
progress  before  striking  the  cattle."  The  charge  complained  of 
relates  to  this  aspect  of  the  case,  and  is  as  follows : 

It  was  the  duty  of  the  company  to  provide  the  train  with 
such  appliances  as  would  enable  the  engineer  to  stop  the  train 
within  the  distance  at  which  an  object,  as  large  as  a  cow,  could 
be  discovered  by  means  of  the  head-light,  or  if  such  appliances 
were  not  furnished,  then  it  was  the  defendant's  duty  to  so  slacken 
the  speed  of  the  train  that  it  could  be  made  to  come  to  a  halt 
within  that  distance. 

The  instruction  is  in  substance  that  the  company  cannot  run 
their  trains  in  the  night-time  faster  than  at  a  speed  which  will 
admit  by  the  use  of  brakes  of  being  checked,  and  the  train 
brought  to  a  stop  before  it  has  traversed  the  space  illuminated 
by  its  head-light,  without  incurring  liability  for  injury  to  stock 
straying  on  its  road-bed.  In  this  statement  of  the  law  we  do 
not  concur,  and  if  it  prevailed  it  would  seriously  impair  the 
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usefulness  of  railroad  transportotioD,  which  depends  largely 
upon  the  regularity  and  rapidity  of  its  ruunings  by  night  as 
well  as  by  day.  The  occasional  and  unavoidable  injury  some- 
times done  to  property,  in  the  language  of  the  court  in  DoggeH 
V.  Railroad y  81  N.  C,  459,  "is  greatly  outweighed  by  the 
benefits  conferred  upon  the  whole  country  by  railroad  transpor- 
tation, and  it  would  be  an  unwise  policy  to  hamper  the  latter 
and  diminish  its  usefulness  by  needless  restraints." 

The  cases  reviewed  in  that  case  and  those  cited  in  the  brief  of 
defendant's  counsel,  Montgomery  v.  Railroad,  6  Jones,  464; 
Proctor  V.  Railroad,  72  N.  C,  579;  Forbes  v.  Railroad,  76  N- 
C,  454,  leave  little  for  us  to  say  upon  the  general  subject.  It 
is  true  the  law  presumes  negligence,  but  this  is  subject  to  rebut- 
tal upon  proof  of  facts  which  show  there  was  none. 

We  are  of  opinion  that  the  railroad  cannot  be  held  to  the 
rigid  rule  of  accountability  laid  down  by  the  court,  that  unless 
a  train  can  be  stopped  before  reaching  an  object  brought  to  view 
by  a  head-light,  it  must  slacken  its  speed  so  that  it  can  be 
brought  to  a  stand-still.  It  appears  from  the  engineer's  evi- 
dence that  everything  was  done  which  could  be  done,  after  the 
discovery  of  the  cow,  to  avoid  the  collision.  If  accepted  by  the 
jury,  it  was  a  full  defense  ;  for  we  cannot  impute  culpability  in 
the  mere  fact  that  the  train  was  moving  as  described  by  him. 
Every  reasonable  precaution  is  required  to  avoid  doing  injury 
to  the  property  of  others,  but  trains  are  not  expected  to  be  run 
so  slowly  as  to  deprive  the  public  of  .great  advantages  of  rapid 
intercourse  and  quick  exchange  of  products.  There  is  error, 
and  must  be  a  new  trial,  and  it  is  so  ordered. 

Error.  Venire  de  novo. 
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W.  L.  WILSON  V.  KORFOLK  &  SOUTHERN  RAILROAD  COMPANY. 

Railroads — Negligence  in  killing  stock — Animals  frightened  by 

approaching  train — Duty  of  engineer, 

1.  Where  an  action  against  n  railroad  company  for  damages  in  killing  plain- 

tiff's mule,  is  brought  within  six  months  after  the  accident,  the  fact  of 
such  killing  (nothing  further  appearing)  is  prima/acte  evidence  of  defend- 
ant's negligence;  and  the  burden  of  repelling ihe  presumption  is  upon 
the  company. 

2.  The  court  charged  the  jury  upon  the  evidence  in  this  case:  (1)   If  the 

engineer  saw,  or  could  have  seen  by  vigilance,  the  plaintifTs  mule  upon 
the  track  a  quarter  or  half  mile  ahead,  and  could  have  stopped  the  train 
in  time  to  avoid  the  accident,  the  company  is  guilty  of  negligence :  (2)  If 
after  thus  discovering  the  mule,  and  it  left  the  track  a  quarter  of  a  mile 
ahead  of  the  train,  and  the  engineer  had  reason  to  believe  that  it  was  no 
longer  in  danger,  and  afterwards  the  mule  ran  upon  the  track  a  second 
time  and  was  killed,  then  the  company  is  not  guilty  of  negligence,  unless 
the  engineer  could,  by  the  use  of  the  appliances  at  his  command,  have 
stopped  the  train  in  time  to  prevent  the  injury  ;  Heldy  no  error. 

3.  The  duty  of  engineers  in  the  careful  running  of  trains,  when  cattle  or 

other  stock  arc  on  the  track  and  become  frightened  by  an  approaching 
train  and  run  off  and  on  or  near  the  track,  pointed  out  by  Merrimon,  J. 

{Pippen  V.  Railroad  fib  N.  C,  54;  Clark  v.  Railroad,  1  Wlnst.,  109 ;  Jones  v.  JBaiV- 
rottd,  70  N.  C,  626;  Farmer  v.  Railroad^  88  N.  C,  564,  cited  and  approved). 

Civil  Acttion  tried  at  Fall  Term,  1883,  of  Currituck  Su- 
perior Court,  before  Avery ^  J. 

The  plaintifiP  claims  damages  alleged  to  have  been  occasioned 
by  the  running  over  and  killing  his  mule  by  defendant's  train. 
The  issues  submitted  were,  first,  did  defendant  negligently  ki  1 
the  mule?  and  secondly,  what  was  its  value?  The  jury  re- 
sponded in  the  aflSrmative  to  the  first  issue,  and  fixed  the  value 
of  the  mule  at  one  hundred  and  seventy-five  dollars. 

On  the  trial,  the  plaintiff  testified  in  his  own  behalf  that  on 
the  first  of  January,  1883,  about  12  or  1  o'clock  in  the  day,  his 
mule  got  upon  the  defendant's  railroad  track  and  was  killed  by 
a  train.    A  mule  could  bo  seen  three  quarters  of  a  mile  at  the 
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place  where  his  mule  was  killed^  the  track  being  straight  and  the 
country  open.  Soon  after  the  accident  the  witness  went  on  the 
road  and  saw  fresh  tracks  where  the  mule  got  on  the  road  and 
where  it  ran  down  the  road,  about  three  hundred  yards,  to  a  cul- 
vert, and  then  turned  and  ran  seventy-five  or  a  hundred  yards 
towards  the  train,  and  then  back  about  forty  .feet.  One  of  its 
1^  was  crushed,  and  there  were  indications  that  it  had  been 
draped  thirty  or  forty  feet.  On  cross-examination,  the  witness 
stated  among  other  things,  that  he  did  not  see  the  accident — no 
curve  in  the  road  for  three  hundred  yards — mule  ran  the  length 
of  twenty-eight  rails,  each  thirty  feet  long,  and  ran  off  twenty 
yards  from  the  track  and  back,  where  he  was  hemmed  in — ^a  train 
had  passed,  and  the  witness  heard  two  sharp  alarm  whistles.  On 
re-direct  examination  the  witness  stated  the  relative  position  of 
a  fence,  a  ditch,  and  the  railroad  culvert.  The  testimony  of  the 
other  witnesses  for  the  plaintiff  does  not  materially  differ  from 
that  of  the  plaintiff  himself. 

The  defendant  introduced  the  engineer,  who  testified  that  on 
the  day  mentioned  he  was  running  the  locomotive  of  a  freight 
train,  and  discovered  a  mule  standing  on  the  crossing  in  plain- 
tiff^s  field,  near  a  culvert,  about  half  a  mile  off.  He  shut  off^ 
steam,  blew  on  brakes,  and  rolled  down  to  within  a  quarter  of  a 
mile  of  the  mule,  and  then  sounded  "the  cattle  alarm,"  when  the 
mule  walked  off  the  track.  The  train  then  moved  on  at  the  rate 
of  about  fifteen  miles  an  hour,  when  the  engineer  discovered  an- 
other mule  in  the  field,  near  the  road,  on  the  opposite  side  from 

•  

the  first  mule,  which  was  likewise  driven  off.  The  mule  that 
was  killed  came  suddenly  and  unexpectedly  on  the  track  about 
five  steps  ahead  of  the  engine,  and  did  not  run  along  ahead  of 
the  train.  TV'hen  witness  first  gave  the  "cattle  alarm,"  the  mule 
walked  off  the  track  into  the  field,  and  when  it  jumped  back  on 
the  track  the  train  could  not  have  been  stop{)ed  in  time  to  pre- 
vent the  accident.  He  was  running  at  the  usual  speed,  fifteen 
miles  an  hour,  blew  down  brakes,  and  did  all  in  his  power  to 
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stop  the  train.     Witness  was  vigilant,  but  did  not  suppose  the 
mule  would  run  back  on  the  track  after  it  had  gone  off. 

The  defendant  asked  the  court  to  give  the  following  instruc- 
tions to  the  jury : 

1.  If  the  jury  believe  from  the  evidence  that  the  mule  went 
off  the  track,  then  the  engineer  was  not  required  to  anticipate  its 
sudden  return  to  the  track,  and  was  justified  in  proceeding  with 
the  train. 

2.  If  they  believe  that,  after  leaving  the  track,  it  suddenly 
came  back  so  near  the  front  of  the  locomotive  as  to  make  it  im- 
possible to  stop  the  train  in  time  to  avoid  striking  the  mule,  the 
company  is  not  responsible  for  the  injury. 

3.  If  the  mule  had  left  the  track  the  engineer  had  a  right  to 
proceed  on  his  journey  as  upon  a  clear  track. 

4.  It  is  not  negligence  in  the  railroad  company  or  its  agents 
merely  because  the  engineer  did  not  stop  to  see  whether  an  animal 
near  the  track  is  coming  on  the  track  and  may  be  killed. 

5.  If  plaintiff  fails  to  show  negligence  on  the  part  of  defend- 
ant or  its  agents,  the  company  is  not  liable. 

6.  If  the  mule  sprang  .upon  the  track  only  a  few  feet  in  front 
of  the  moving  train,  the  company  is  not  responsible  for  the  acci- 
dent, unless  the  train  was  being  carelessly  run. 

7.  If  defendant  could  not  have  prevented  the  killing  the  mule 
after  it  was  discovered  on  the  track,  then  the  defendant  is  not 
guilty  of  negligence. 

8.  A  railroad  company  is  not  guilty  of  negligence  because  it 
does  not  stop  its  trains  when  persons  are  on  the  ground  near  the 
track;  nor  is  there  any  greater  deference  due  to  live  stock  than 
to  human  beings. 

The  court  declined  to  give  these  instructions,  and  charged  the 
jury  as  follows : 

This  action  having  been  brought  within  six  months  after  the 
killing,  if  nothing  further  appeared  but  the  fact  that  the  plain- 
tiff's mule  was  killed  by  the  defendant  company  on  its  track,  it 
would  be  prima  facie  evidence  of  negligence  on  the  part  of  de- 
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fendant,  ami  the  plaintiff  would  be  entitled  to  recover  the  value 
of  the  mule.     But  there  beiuff  testimony  as  to  the  circumstances 
attending  the  killing,  the  jury  must  determine,  under  the  instruc- 
tions of  the  court,  whether  the  defendant  is  guilty  of  any  negli- 
gence— whether  the  defendant  has  rebutted  the  presumption  of 
negligence.     If  the  engineer  saw  the  mule  upon  the  track  a 
quarter  of  a  mile  ahead,  or  could  have  seen  it  by  proper  watch- 
fulness, running  on  the  track,  and  could  have  stopped  the  train 
before  reaching  the  point  where  the  mule  was  killed,  then  the 
defendant  is  guilty  of  negligence,  and  the  plaintiff  is  entitled  to 
recover  the  value  of  the  mule.     If  the  engineer  saw  the  mule 
that  was  killed  a  quarter  or  half  mile  ahead,  and  the  mule  left 
the  track  when   the  train  was  a  quarter  of  a  mile  off,  and  the 
engineer  had  reason  to  believe  that  the  mule  was  no  longer  in 
danger,  and  afte wards  it  ran  upon  the  track  in  front  of  the  loco- 
motive, then  the  defendant  is  not  guilty  of  negligence,  unless 
the  engineer  could,  by  using  the  appliances  at  his  command,  have 
stopped  the  train  after  the  mule  jum|)ed  upon  the  track  the 
second  time,  so  as  to  prevent  the  killing. 

The  defendant  excepted  to  the  refusal  of  the  court  to  give  the 
instructions  aske<!,  and  to  those  given ;  and  appealed  from  the 
judgment  rendered. 

3Iei>\vs.  Pruden  A'  Bunch  and  W,  B,  Shmr,  for  plaintiff. 
3Tes8rs.  Starke  d'  Martin^  for  defendant. 

Merrimox,  J.  Although  the  court  declined  to  give  the 
instructions  as  prayed  for,  we  think  it  gave  the  substance  of  so 
much  thereof  as  the  defendant  was  entitled  to.  They  were 
numerous,  and  some  of  them  consisted  simply  of  statements  of 
legal  propositions  without  regard  to  the  facts  of  the  case,  or  giv- 
ing them  point  and  applicability,  and  some  of  them  were  not 
sound  as  le^al  propositions. 

It  is  sufficient,  if  the  court  give  the  substance  of  instructions 
prayed  for  to  which  a  party  is  entitled,  without  impairing  their 
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force ;  but  when  the  iDAtrnction  contains  only  a  legal  proposition, 
it  is  the  duty  of  the  court  to  apply  it  to  the  facts  of  the  case 
bearing  upon  the  issue  submitted  to  the  jury.  It  is  not  the 
province  of  the  court  to  simply  state  abstract  propositions  of 
law — it  must  apply  the  law  to  the  case  and  the  facts  therein. 
Especially  is  this  necessary  in  giving  instructions  to  juries.  Such 
instruction  should  bear  upon  the  various  material  aspects  of  the 
facts,  and  thus  guide  the  jury  in  passing  upon  issues  submitted 
to  them;  and  as  well,  such  instructions  ought  always  to  be  as 
simple  and  ])ointed  as  practicable.  Jurors  are  not  presumed  to 
be  learned  in  the  law,  and  it  is  their  duty  to  take  it  from  the 
court  and  be  governed  by  it. 

The  evidence,  particularly  tluit  as  to  the  immediate  circum- 
stances relating  to  the  killing  of  the  mule,  was  conflicting.  The 
case  turned  largely  upon  the  facts.  Two  material  aspects  of 
them  were  presented;  one  contended  for  by  the  plaintiif,  the 
other  by  the  defendant.  The  court  properly  submitted  the  issues 
to  the  jury ,with  instructions,  first,  as  to  the  law  applicable,  if  the 
facts  as  contended  for  by  tlie  plaintiff  were  true,  and  secondly, 
as  to  the  law  applicable,  if  the  facts  contended  for  by  the  defend- 
ant were  true. 

The  mule  was  killed  by  the  defendant's  '^engine  running  upon 
its  railroad."  This  the  statute  makes  ^^ prima  facie  evidence  of 
negligence  on  the  part  of  the  company"  in  killing  the  mule,  the 
action  having  been  brought  within  six  months  next  after  the 
cause  of  action  accrued.     The  Code,  §2326. 

The  burden  of  repelling  the  presumption  of  fact  thus  raised, 
is  upon  the  defendant,  and  it  could  only  be  rebutted  by  showing 
that  by  the  exercise  of  due  diligence,  the  killing  of  the  mule 
could  not  have  been  avoided.  Pippen  v.  Railroad,  75  N.  C, 
o4,  and  the  cases  there  cited. 

The  evidence,  including  that  of  the  engineer,  went  to  show 
that  the  railroad  was  straight,  passing  through  an  open  field  for 
a  long  distance  in  the  neighborhood  where  the  mule  was  killed. 
It  was  about  one  o'clock  in  the  day,  and  the  engineer  could,  by 
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reasouable  diligence^  easily  have  seen  the  mule  on  the  road  one 
half  or  three  quarters  of  a  mile  ahead  of  the  engine;  he  saw  it 
on  the  road  half  a  mile  ahead  and  gave  the  alarm.  The  evi- 
dence is  conflicting  as  to  whether  or  not  the  speed  of  the  train 
was  slackened;  it  was  moving  at  about  the  rate  of  fifteen  miles 
per  hour;  the  mule  ran  off,  then  on  the  road,  and  was  killed  by 
the  engine. 

Now,  if  these  facts  were  true,  or  substantially  true,  and  noth- 
ing else  appeared,  the  presumption  of  negligence  was  not  repelled. 
Indeed,  there  was  manifest  negligence.  It  was  the  j)lain  duty 
of  the  engineer  to  slacken  the  speed,  and  if  need  be,  stop  the 
train.  In  this  aspect  of  the  ease,  the  court  instructed  the  jury 
that,  "if  the  engineer  saw  the  mule  upon  the  track  a  quarter  or 
half  a  mile  ahead,  or  could  have  seen  it  running  on  the  track, 
by  proper  watchfulness,  and  could  have  stopped  the  train  before 
reaching  the  point  where  it  was  killed,  theu  the  defendant  was 
guilty  of  negligence,  and  the  plaintiff  was  entitled  to  recover  the 
value  of  the  mule." 

There  was  evidence  tending  to  prove  the  case  as  supposed  in 
this  charge,  and  the  plaintiff  contended  that  the  evidence  proved 
it.  The  charge  in  that  view  was  correct,  and  is  fully  sustained 
by  repeated  decisions  of  this  court.  Clark  v.  Railroad^  1  Winst., 
109;  Jones  v.  Railroad ,  70  N.  C,  626;  Pippen  v.  Railroad^ 
supra;  Farmer  v.  Railroad,  88  N.  C,  564. 

The  defendant  contended,  however,  that  when  tlie  whistle  was 
blown,  the  mule  ran  off  the  road,  and  it  was  not  the  duty  of  the 
engineer  to  anticipate  that  the  mule  would  run  back  on  the  road, 
and  slacken  the  speed  of  the  train;  that  it  did  suddenly  run 
back,  and  so  short  a  distance  ahead  of  the  engine,  that  it  was 
impossible  to  stop  the  train  before  the  mischief  was  done. 

We  cannot  accept  this  proposition  as  true,  without  qualifica- 
tion. If  the  mule  ran  off  the  road  quietly  and  manifested  by 
its  acts  no  great  alarm,  but  a  disposition  to  get  away  from  the 
road,  or  if  at  first  it  stood  still,  off  the  road,  until  the  near  ap- 
proach of  the  train,  then  it  suddenly  ran   back  on  the  road  a 
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short  (listaDoe  ahead  of  the  engine  and  was  killed,  the  engineer 
being  unable  to  stop  the  train;  in  such  case  there  would  not  be 
negligence,  and  the  defendant  would  not  be  liable. 

But  in  another  view,  if  the  mule  was  greatly  frightened  at  the 
whistle  and  the  train — was  panic-stricken — ran  about  wildly  and 
recklessly  in  the  immediate  neighborhood  of  the  road,  and 
would  as  likely,  in  its  fright,  run  on,  as  from  it,  and  the  engineer 
failed  to  slacken  the  speed  of  the  train,  and  the  mule  suddenly 
dashed  back  on  the  road  and  was  killed  by  the  engine,  this 
would  be  negligence,  and  the  defendant  would  be  liable  for  dam- 
ages. 

It  may  l>e  conceded  that  where  cattle  are  quietly  grazing, 
resting  or  moving  near  the  road — not  on  it — and  manifesting  no 
disposition  to  go  on  it,  the  speed  of  the  train  need  not  be  checked, 
but  the  rule  is  different,  where  the  cow  or  mule  is  on  the  road 
and  runs  on,  then  off,  along,  near  to,  and  back  upon  it.  In  such  a 
case,  reasonable  diligence  and  care  require  that  the  engineer  shall 
slacken  the  speed,  keep  the  engine  steadily  and  firmly  under  his 
control,  and  if  need  be,  stop  it  until  the  danger  shall  be  out  of 
the  way. 

Every  intelligent  mind  grants  the  importance  and  usefulness 
of  railroads  as  instrumentalities  in  the  advancement  of  civiliza- 
tion, prosperity  and  happiness  of  society;  but  necessary  as  they 
are,  essential  as  it  may  be  to  business  and  travel  to  have  the  highest 
rate  of  speed  consistent  with  safety,  it  does  not  follow  that  these 
must  be  had  at  the  reckless  and  unnecessary  sacrifice  of  the  prop- 
erty of  individuals.  The  law  implies  and  requires  that  in  all  em- 
ployments and  businesses,  however  useful  or  necessary,  there 
shall  be  observed  reasonable  care  and  diligence  in  respect  to  the 
rights  of  individuals  and  the  safety  of  property. 

It  seems  to  ns  that  every  just  mind  must  conclude  that,  in  a 
case  like  that  last  above  supposed,  the  defendant,  to  say  nothing 
of  the  safety  of  human*  life  and  its  own  property,  has  not  the 
right  to  rush  on  and  destroy  the  mule,  cow,  or  horse,  as  the  case 
may  be,  that  happens  to  stray  upon  its  road  in  acountry  where 
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cattle  and  other  live  stock  are,  and  have  always  been  allowed  to 
run  at  large  in  the  fields  and  forests. 

To  meet  the  aspect  of  the  facts  as  contended  for  by  the  defend- 
ant, the  court  charged  the  jury  that,  "if  the  engineer  saw  the 
nuile  that  was  killed  a  quarter  or  half  a  mile  ahead  of  the  train, 
and  the  mule  left  tlie  track  when  the  train  was  a  quarter  of  a 
mile  away,  and  the  engineer  had  reason  to  believe  that  the  mule 
was  no  longer  in  danger,  and  afterwards,  the  mule  ran  upon  the 
track  in  front  of  the  engine,  then  the  defendant  was  not  guilty 
of  negligence,  unless  the  engineer  could,  by  using  the  appliances 
at  his  command,  have  stopped  the  train  after  the  mule  had 
jumpe<l  upon  the  track  the  second  time,  so  as  to  prevent  the 
killing." 

The  instruction  is  substantially  correct.  The  court  fairly  sub- 
mitted the  evidence  to  the  jury  in  the  views  of  it  contended  for 
by  the  parties  respectively.  The  testimony  of  the  engineer 
tended  strongly  to  support  the  view  contended  for  by  the  defend- 
ant. The  evidence  for  the  plaint iif  tended  to  show  negligence 
as  contended  by  him.  It  was  for  the  jury  to  paas  upon  the 
weight  of  the  evidence  and  find  a  verdict  upon  the  issues  thus 
fairlv  submitted  to  them. 

There  is  no  error,  and  the  judgment  must  be  ai&rmed.  Judg- 
ment accordingly. 

No  error.  Affirmed. 


C.  M.  WOOD,  ExcjiUor,  v.  BCRTIS  BARBER  and  others. 

Partnership — Slafutc  of  Limilad'jna,  irhm  har  removed  b if  Par- 
tied  Paipncnt  btf  one  of  sevend  Obligors, 

1.  In  an  action  aijainst  a  tirra  upon  a  draft  aoceptovl  by  ihe  cashier  of  a  bank 
who  was  alsv>  a  nicnihcr  of  the  firm,  and  who  made  a  partial  payment 
ujmn  the  s;ime,  ii  im.^  kiUl  that,  to  remt^ve  the  statutory  bar  «et  up  by  tlie 
defendant  tirtn.  the  birden  is  on  the  plain titl'  to  show  in  what  capacity 
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the  acceptor  acted  in  making  such  payment — whether  as  cashier  or  as  a 
member  of  the  firm.    The  Code,  {{171, 172. 

2.  Where  a  payment  is  made  upon  a  claim,  before  it  is  barred  by  the  lapse 

of  time,  by  one  of  several  obligors  of  the  same  class,  it  becomes  the  legal 
act  of  all,  and  arrests  the  operation  of  the  statute  as  to  them,  but  does 
not  revive  the  liability  of  others  of  a  different  class. 

3.  The  rule  that  payment  by  one  of  several  debtors,  in  such  case,  is  evidence 

against  them  all,  is  founded  upon  the  community  of  interest  among  the 
debtors. 

{McJniyre  v.  Wr«r,  2  Hawks,  209  ;  WiUU  v.  HiU,  2  Dev.  &  Bat.,  231 ;  Walton 
V.  Bobiiuonj  5  Ired.,  341 ;  DavU  v.  Oolemanj  7  Ired.,  424  ;  Oreen  v.  Oreens- 
horOy  83  X.  C,  449  ;  Brown  v.  Teague,  7  Jones,  573,  cited  and  approved). 

Civil.  Action  tried  at  Fall  Term,  1883,  of  Pasquotank 
Superior  Court,  before  Avery ^  J. 

This  action  was  commenced  on  the  1st  day  of  February,  1883, 

and  is  prosecuted  for  the  recovery  of  the  amount  due  on  an 

accepted  draft  against  the  defendants  D.  C.  Lippincott  and  D. 

6.  Bush  (surviving  members),  and  Burtis  Barber,  executor  of 

Thornton  Conrow,  a  deceased  member  of  the  partnership  firm 

of  Conrow,  Bush   &,  Lippincott,  the  drawers.     The  bill  was 

drawn  at  Elizabeth  City,  on  November  28th,  1873,  in  the  sum 

of  four  thousand  dollars,  and  payable  at  four  months  on  the 

North  Carob'na  Manufacturing  Loan  and  Trust  Company,  and 

presented  and   accepted  on  the  same  day.     There  are  several 

entries  of  payments  endorsed   on   the  instrument,  the  last  of 

which,  appearing  to  have   been    made  before  suit,  is  in  these 

words: 

"Paid  on  this  note  16th  December,  1881,  two  hundred  and 
forty  dollars.'^ 

The  living  partners  in  their  answer  admit  the  endorsed  pay- 
ment to  have  been  made  by  their  firm,  while  the  executor,  dis- 
claiming any  knowledge  of  his  own  or  information  sufficient  to 
form  a  belief  of  the  truth  of  the  plaintiff's  allegations  in 
respect  to  the  payments,  among  other  defenses,  relies  upon  the 
bar  of  the  statute  of  limitation,  and  the  only  issue  submitted 
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to  the  jury  was  whether  the  cause  of  action  did  accrue  to  the 
plaintiff  within  three  years  before  the  bringing  of  the  action. 

To  rebut  the  defense,  the  plaintiff  introduced  as  a  witness 
William  Martin,  of  the  law  firm  of  Pool  &  Martin,  who  testi- 
fied that  they  held  the  draft  for  collection,  and  that  he  presented 
it  to  the  defendant  Lippincott,  who  was  tlie  managing  member 
of  his. firm,  and  also  acting  cashier  of  the  Albemarle  Bank,  the 
same  corporation  as  the  acceptor  with  a  change  of  name,  and 
demanded  payment  on  February  17th,  1880,  when  Lippincott 
paid  him  sixteen  hundred  dollars,  and  the  same  was  at  once 
credited  on  the  bill  by  the  endorsed  acknowledgment  written 
thereon.  The  several  other  payments  bear  no  signature,  nor 
does  it  appear  in  evidence  by  whom  they  were  made,  nor  in 
whose  handwriting  the  entries  are.  The  partnership  termi- 
nated by  the  death  of  Conrrtw  in  March,  1882. 

The  defendant  Barber  contended  that  the  primary  liability 
resting  upon  the  acceptor,  and  Lippincott  being  its  cashier,  as 
well  as  managing  partner  of  the  drawers,  and  it  not  appearing 
in  what  capacity  he  acted  in  making  the  payment,  nor  whose 
funds  were  used,  the  presumption  was  that  it  was  as  cashier  and 
with  the  moneys  of  the  bank ;  or, 

That  the  burden  of  showing  that  the  payment  was  made  on 
behalf  of  his  firm  or  out  of  moneys  belonging  to  it  devolved 
upon  the  plaintiff,  in  order  to  the  removal  of  the  bar. 

The  court  refused  to  give  these  requested  instructions  and 
charged  the  jury  that  "  if  the  said  payment  of  sixteen  hundred 
dollars  was  made  by  the  said  bank,  or  by  Lippincott,  as  its 
cashier,  or  by  the  firm  of  Conrow,  Bush  &  Lippincott,  or  either 
of  them,  within  the  three  years  l)efore  the  bringing  of  the 
action,  then  they  should  find  the  issue  against  the  defendant 
Barber." 

There  was  a  veixlict  and  judgment  for  the  plaintiff,  and  the 
defendant  appealed. 

Messrs.  Pruden  &  Bunch,  for  plaintiff. 
Mr,  B.  B,  WitAoi-ne,  for  defendant. 
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Smith,  C.-J.,  after  stating  the  case.  In  Mclniyre  v.  Oliver^ 
2  Hawks,  209,  it  was  held  that  the  acknowledgment  of  a  sub- 
sisting partnership  debt  by  one  partner,  even  after  the  dissolution 
of  the  firm,  was  binding  on  all  the  constituent  members  and 
prevented  the  operation  of  the  statute  of  limitation.  The  same 
doctrine  is  announced  in  WUlia  v.  HUIy  2  Dev.  &  Bat.,  231, 
and  Walton  v.  Bobinson,  5  Ired.,  341.  In  the  latter  case,  the 
same  reviving  effect  is  ascribed  to  a  payment  as  involving  a 
reassumption  of  the  residue  of  the  debt. 

Inconsequence  of  these  rulings  was  passed  the  act  of  1852, 
now  embodied  in  section  171  of  The  Code,  wherein  it  is 
enacted : 

That  no  act,  admission  or  acknowledgment  by  any  partner, 
after  the  dissolution  of  the  copartnership,  or  by  any  of  the 
makers  of  a  promissory  note  or  bond,  after  the  statute  of  limi- 
tation shall  have  barred  the  same,  shall  be  received  as  evidence 
to  repel  the  statute  except  against  the  partner  or  maker  of  the 
promissory  note  or  bond,  doing  the  act  or  making  the  admission 
or  acknowledgment. 

The  new  promise  or  acknowledgment,  now  required  to  be  in 
writing  (The  Code,  §172),  or  act,  in  partial  payment,  to  which 
the  same  efficacy  is  given  by  the  statute,  to  bind  the  testator, 
must  have  been  made  or  done  during  the  continuance  of  the 
partnership  by  one  of  its  members  acting  for  all  and  in  the 
exercise  of  the  agency  which  springs  out  of  their  joint  relations. 
It  is  by  virtue  of  the  implied  power  of  each  to  bind  all  that 
the  act  of  one,  within  the  scope  of  the  business  for  which  the 
association  is  formed,  is  deemed  to  be  the  act  of  all  the  part- 
ners.   To  give  to  the  payment  made  by  Lippincott  the  effect  of 
a  payment  by  the  firm,  he  must  have  acted  as  a  partner  or  used 
the  common  fund  in  making  it,  and  this  must  appear  if  the 
others  are  to  be  bound. 

The  charge  of  the  court  ascribes  the  same  effect  to  a  payment 
coming  from  the  acceptor  or  its  cashier,  as  if  it  came  from  the 
partnership  through  one  of  its  members,  and  seems  to  proceed 
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upon  the  idea  that  a  recognition  of  continuing  liability  by  any 
of  the  parties  to  the  instrument  imposes  upon  all  the  others  the 
same  liability,  whatever  may  be  their  separate  obligations  under 
it.  The  rule  does  not  go  to  this  extent,  nor  have  we  found  any 
case  supporting  this  view.  To  give  this  effect  to  the  act  of  one, 
there  must  be  a  community  of  interest  and  a  common  obligation 
among  them.  They  must  be  obligors  in  a  bond,  makers  of  a 
promissory  note,  drawers  or  acceptors  of  a  bill,  or  joint  endorsers 
of  either.  An  admission,  direct  or  involved  in  the  act  of  pay- 
ment by  one  of  either  cla&s,  under  the  same  measure  of  responsi- 
bility, becomes  the  legal  act  of  ail  that  class,  but  does  not  revive 
the  liability  of  others  of  a  differen.t  class.  Thus  if  one  of  sev- 
eral joint  acceptors  promises  to  pay  as  directed  in  the  statute,  or 
makes  a  payment,  his  associate  acceptors  are  bound  by  what  he 
does ;  but  the  drawers  are  not,  because  there  is  no  such  common 
interest  and  responsibility  as  gives  legal  force  to  the  act.  And 
so  of  the  other  classes  who  may  be  bound  in  like  manner.  This 
is  the  import  of  the  statute,  which  confines  the  act,  admission 
or  acknowledgment,  as  the  case  may  be,  as  evidence  to  repel  the 
statute,  to  the  associated  partners,  obligors,  and  makers  of  a 
note.  The  rule  prescribed  in  the  statute,  restrictive  of  that  pre- 
viously laid  down  in  our  adjudications  as  already  shown,  is  in 
accord  with  the  current  of  decisions  in  this  state  and  elsewhere 
upon  the  point  now  considered,  and  none  in  conflict  has  been 
called  to  our  notice.  It  is  laid  down  by  an  excellent  writer  on 
the  law  of  Evidence,  whose  work  is  among  our  best,  that ''  if 
such  payment  be  made  by  one  of  several  debtors,  who  is  not 
otherwise  discharged  from  the  obligation,  it  is  evidence  against 
them  all,'^  and  he  adds,  ^'  the  rule  is  founded  on  the  community 
of  interest  among  the  debtorsJ^     2  Greenl.  Evi.,  §444. 

"  The  payment  by  one  of  the  makers  of  the  promissory  note/^ 
in  the  language  of  Daniel,  J.,  "according  to  numerous  decis- 
ions, took  the  case  out  of  the  act  of  limitation  as  to  all  the 
makers  of  the  note."     Davis  v.  Coleman,  7  Ired.,  424. 

So  it  is  declared  in  a  recent  case,  "  that  the  payment  of  inter- 
est on  the  note  (in  suit)  before  it  was  barred  by  lapse  of  tinoie. 
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arrested  the  operation  of  the  statute  as  to  all  the  makers^  sure- 
ties  as  well  as  principal."  Green  v.  Greensboro  College,  83  N. 
C,  449. 

Now,  there  was  no  common  obligation  associating  the  acceptor 
with  the  drawers,  and  while  a  partial  payment  by  one  drawer 
would  affect  the  other  drawers,  or  by  one  of  several  acceptors 
would  extend  to  all,  and  so,  as  to  all  who  are  jointly  bound,  the 
act  of  a  |>erson  of  one  class  cannot  extend  to  and  create  or 
renew  a  liability  resting  upon  another  class. 

The  contracts  of  the  drawers  and  of  the  acceptors  of  a  bill 
are  wholly  unlike,  and  the  liability  of  the  latter  is  in  front  of 
the  liability  of  the  former. 

Tlie  drawer  undertakes  that  his  bill  shall  be  accepted  and 
paid  from  funds  upon  which  he  has  a  right  to  thus  appropriate. 

The  drawer's  liability,  in  the  language  of  Manly,  J.,  "  is  a 
conditional  liability,  dependent  upon  presentation  to  the  drawee 
and  notice  of  his  failure  to  the  drawer.  Such  a  precedent  action 
is  indispensable  to  fix  a  liability  upon  the  latter."  Broicn  v. 
Teague^  7  Jones,  573. 

We  think  the  defendant  was  entitled  to  the  instruction  that 
the  burden  rested  upon  the  plaintiff  to  show  affirmatively  that 
the  payment  was  on  behalf  of  the  firm,  in  order  to  repel  tho 
statute,  and  that  there  is  error  in  the  instruction  that  the  same 
result  follows,  whether  the  payment  was  made  by  the  bank  or 
by  one  of  the  drawing  firm  on  its  behalf. 

There  must  be  a  new  trial,  and  it  is  so  adjudged.  Let  this 
l)e  certified. 

Error.  Venire  dc  novo. 

6 
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GILBERT  PATTERSON,  ExV,  v.  ROBERT  LILLY  and  oibers. 

Partnership — Agency — Demand  and  Refusal — Statute  of  Limi- 
tations— Tinisis  and  Ti'usteea — Issues. 

1.  Where  one  of  the  members  of  a  firm  was  constituted  its  general  man- 

aging agent  by  the  articles  of  partnership,  and  upon  the  death  of  one 
partner  his  executor  consented  to  a  continuance  of  the  business,  it  was 
held  that  the  manager  became  the  agent  of  the  executor  as  well  as  of  the 
other  surviving  member. 

2.  Hdd further:  A  demand  and  refusal  to  account  are  necessary  to  terminate 

the  agency  and  put  the  statute  of  limitations  in  operation. 

8.  Application  of  the  statute  of  limitations  to  trusts,  constructive  and  direct, 
discussed  by  Ashe,  J. 

4.  The  ruling  of  the  court  below  upon  submission  of  the  issues  and  order  of 
reference  affirmed. 

f  McNair  v.  Jtagland,  3  Mur.,  139;    JSvrihcoU  v.  Casper^  6  Ired.  Eq.,  303;  Com- 
hiissioners  v.  ZoaA,  89  N.  C,  159,  cited  and  approved). 

Civil  Action  tried  at  January  Special  Term,  1883,  of  Rich- 
mond Superior  Court,  before  Graves,  J. 

The  plaintiff,  as  executor  of  Hugh  L.  Patterson,  deceased, 
brought  this  action  against  the  defendants  Robert  Lilly  and 
John  Patterson,  as  surviving  partners  of  Robert  Lilly  &  Co., 
and  the  said  Lilly  and  Patterson  and  Edmund  Lilly,  as  sur- 
viving partners  of  Lilly  &  Patterson,  for  an  account  and  set- 
tlement of  the  partnership  dealings. 

In  18G6  a  mercantile  partnership  was  entered  into  by  articles 
of  agreement  between  the  plaintiff's  testator  (Hugh  L.  Patter- 
son) and  the  defendants  Robert  Lilly  and  John  Patterson,  in 
which  it  was  agreed  that  the  same  should  continue  for  two  years 
from  the  29th  of  March,  1866;  that  John  and  Hugh  L.  Patter- 
son should  furnish  the  capital ;  the  expenses  and  losses  to  be 
defrayed  out  of  the  profits;  the  balance,  if  any,  to  be  divided  as 
follows:  one-half  to  Lilly  and  the  other  half  to  the  Pattersons 
in  proportion  to  the  capital  contributed  by  each;  that  Robert 
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Lilly  shall  have  full  charge  and  management  of  the  business, 
keep  the  books,  and  an  account  of  all  the  transactions  of  the 
firm,  which  shall  at  all  times  be  open  to  the  inspection  of  the 
partners,  have  power  to  employ  clerks,  Ac,  and  receive  as  com- 
pensation for  his  services  one-half  of  the  net  profits. 

The  business  of  this  firm  was  carried  on  until  the  time  limited 
for  its  expiration,  and  was  then  continued  in  the  name  of  Lilly 
&  Patterson,  without  any  further  written  agreement,  but  upon 
tiubstantially  the  same  terms,  except  that  Hugh  L.  Patterson  was 
to  have  a  salary  of  five  hundred  dollars  a  year  for  services  to  bo 
rendered  by  him. 

The  business  was  conducted  in  the  name  of  Lilly  &  Patterson 
until  the  death  of  the  said  Hugh  in  1870,  and  continued  until 
1871  for  the  purpose  of  winding  up  the  affairs  of  the  partner- 
ship. 

In  1873  the  plaintiff  demanded  a  settlement  of  the  partner- 
ship dealings  of  the  said  two  firms,  of  Robert  Lilly,  one  of  the 
surviving  partners  and  the  managing  member  of  them.  The 
defendants  did  not  refuse,  but  went  into  a  settlement  and  divided 
the  assets  on  hand,  except  two  tracts  of  land,  one  of  which  was 
afterwards  sold  and  the  proceeds  divided  in  1875,  leaving  the 
other  tract  (which  w^as  worth  about  six  or  seven  hundred  dollars) 
nnsold  at  the  time  this  suit  was  brought. 

At  the  time  of  that  settlement  there  remained  due  out  of  the 
a^ets  of  the  firms  a  balance  of  five  hundred  and  seventy-five 
dollars  to  the  plaintiff's  testator  for  his  salary,  which  had  not  been 
paid  at  the  commencement  of  this  action;  and  the  defendant 
Robert  Lilly  admits  the  right  of  the  plaintiff  to  have  an  account 
in  respect  to  the  land. 

It  also  appears  from  the  pleadings  and  admissions  of  the 
defendant,  that  the  indebtedness  of  the  defendant  partners  and 
others  to  the  firms  was  entirely  omitted  in  the  partial  settlement 
of  1873.  In  the  replication  of  the  plaintiff  it  is  alleged,  and 
not  denied,  that  there  were  large  amounts  due  to  the  partnei'sliip 
from  the  partners  Robert  Lilly,  Hugh    L.  and  John   Patter- 
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SOD,  and  from  Edmund  Lilly  and  Gilbert  Patterson,  which  are 
apecifically  set  forth,  none  of  which  were  included  in  any  state- 
ment or  settlement  of  the  accounts  of  the  firms. 

The  plaintiff  contended  there  never  had  been  any  final  settle- 
ment, and  sought  to  have  the  account  taken  of  the  dealings  of 
the  firms  of  Robert  Lilly  &  Co.  and  Lilly  &  Patterson. 

The  defendant  Robert  insisted  that  the  account  and  settlement 
of  1873,  except  as  to  the  two  tracts  of  land  and  the  salary  due 
to  plaintiff's  testator,  was  a  final  stated  account,  and  that  the 
plaintiff's  action  was  barred  by  the  statute  of  limitations,  and 
relied  upon  The  Code  §§155,  158,  and  also  upon  the  presump- 
tion arising  from  the  lapse  of  time;  and  he  and  Edmund  Lilly 
both  denied  that  the  latter  had  ever  been  a  partner  of  the  firm 
of  Lilly  &  Pattesson. 

The  following  issues  were  submitted  to  the  jury: 

1.  Has  there  been  any  final  settlement  of  the  partnership  of 
Robert  Lilly  &  Co.,  or  of  Lilly  &  Patterson,  except  as  to  the 
land  and  salary  as  alleged  in  the  answer?     No. 

2.  Was  Edmund  Lilly  a  partner  in  the  firm  of  Lilly  &  Pat- 
tereon  ?     No. 

3.  Were  the  amounts  set  •forth  in  the  replication  omitted  from 
the  settlement,  if  any  has  been  made;  and  if  so  omitted,  was  it 
done  by  mistake  or  inadvertence?     Omitted  by  mistake. 

4.  Is  the  plaintiff's  cause  of  action  barred  by  the  statute  of 
limitations?     Xo. 

During  the  progress  of  the  trial,  tiie  defendants'  counsel  asked 
the  judge  to  submit  an  additional  issue,  viz.:  Was  there  a  settle- 
ment of  all  partnership  matters  of  R.  Lilly  &  Co.  and  of  Lilly 
&  Patterson,  excepting  the  four  accounts  set  out  in  the  plaintiff's 
replication  before  the  commencement  of  this  action?  This  was 
refused  by  His  Honor  upon  the  ground  (1)  because  not  submitted 
in  proper  time;  and  (2)  because  not  presented  by  the  pleadings. 
Defendants  excepted. 

John  Patterson,  one  of  the  partners,  testified  that  the  part- 
ners never  met  and  took  into  consideration  all  the  affairs  of  the 
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firms,  nor  did  he  think  the  old  accounts  on  outside  parties  were 
iucluded  in  the  sottleaient  of  the  accounts  of  the  partnership. 

One  McLean  testified  that  after  some  dispute,  the  book-keeper 
(Morrison)  and  the  witness  were  asked  to  look  over  a  statement 
made  by  Morrison  and  handetl  to  the  plaintiff,  and  it  seemed  the 
iDclividual  accounts  of  the  partners  with  the  firms  were  not 
included ;  and  Morrison  said  the  accounts  were  not  included;  and 
when  Eilly's  attention  was  called  to  it,  he  said  it  must  have  been 
an  oversight. 

The  plaintiff  offered  to  prove  that  the  amounts  of  these  ac- 
counts as  set  out  in  his  replication  was  correct,  but  this  being 
admitted  by  defendants'  counsel,  His  Honor  held  that  it  was 
unnecessary. 

The  defendants'  counsel  asked  the  court  to  charge  the  jury 
that,  if  they  believed  tijc  testimony,  the  plaintiff's  cause  and 
causes  of  action  were  barred  bv  the  statute  of  limitations.  This 
was  refused,  and  the  court  told  the  jury  that  the  relation  one 
partner  sustained  to  another  was  a  fiduciary  one,  and  the  statute 
did  not  bar  the  action. 

The  jury  responcled  to  the  issues  as  indicated  above,  and  the 
defendant  Robert  Lilly  moved  for  a  new  trial,  for  error  in  the 
court:  (1)  In  submitting  to  tlie  jury  the  first  issue;  (2)  in  re- 
fusing to  submit  the  issue  proposed  by  the  defendant;  (3)  for 
misdirection  to  the  jury  in  respect  to  the  statute  of  limitations. 
The  motion  was  overruled,  and  the  defendant  excepted. 

It  was  then  ordered  by  the  court  that  the  matter  be  referred 
to  the  clerk  to  state  an  account  of  the  said  partnership  firms,  and 
report  to  the  next  term  of  the  court.  The  defendant  Robert 
Lilly  excepted,  for  that  the  inquiry  should  have  been  confined 
to  the  items  set  out  in  plaintiff's  replication,  and  as  there  was  no 
dispute  as  to  the  amount  of  those  accounts,  nor  as  to  the  manner 
of  distribution,  it  was  error  to  refer.     The  defendant  appealed. 

Messrs.  J.  D.  Shaw  and  Burwell,  Walker  &  Tilleft,  for  plaintiff'. 
Messrs,  T.  A.  McNeill  i\\u\  Frank  McNeill,  for  defendants. 
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AsHE^  J.  The  exceptions  takeu  by  the  defendant  are,  firsts 
to  the  first  issue  submitted;  secondly,  to  the  refusal  of  His 
Honor  to  submit  the  issue  proposed  by  the  defendant;  and  lastly^ 
the  alleged  misdirection  in  regard  to  the  statute  of  limitations. 

The  first  issue  was  one  directly  raised  by  the  pleadings.  The 
plaintiff  alleged  that  there  never  had  been  a  final  account  and 
settlement  of  the  partnership  dealings,  and  the  defendant  insisted 
that  there  had  been  a  full  and  final  account  and  settlement  of 
all  partnership  matters,  except  as  to  the  land  and  salary  of  the 
plaintiff's  testator. 

The  issue  proposed  by  the  defendant,  aside  from  not  being 
offered  in  proper  time,  >vhich  was  a  matter  of  discretion  with 
His  Honor,  was  not  raised  by  the  pleadings,  as  properly  held  by 
the  court.  The  individual  indebtedness  of  the  respective  partners 
to  the  firms  had  not  been  mentioned  in  the  complaint  or  answer. 
But,  in  what  is  called  the  replication,  which  must  be  regarded 
as  an  amended  complaint  of  the  plaintiff,  the  indebtedness  is 
specially  set  forth  with  the  averment  that  it  had  been  omitted 
in  the  partial  settlement  had  in  1873;  and  the  defendant,  in  his 
second  amended  answer,  allowed  by  the  court,  to  the  amended 
complaint  of  the  plaintiff,  does  not  deny  the  allegations  of  the 
plaintiff  with  regard  to  this  indebtedness;  and  therefore,  they 
arc  to  be  taken  as  true,  and  leave  nothing  upon  which  to  frame 
an  issue.  If  this  were  not  so,  the  issue  proposed  is  not  a  proper 
one,  for  it  only  embraces  in  the  exception  the  four  accounts  set  out 
in  the  amended  complaint,  and  omits  the  land  and  the  salary — 
though  the  defendant  insisted  that  he  had  settled  everything  but 
these  two  items. 

The  exception  to  the  instruction  upon  the  statute  of  limita- 
tions was  properly  overruled.  Certainly,  fiduciary  relations  sub- 
sist between  copartnere.  Collyer  on  Partnership,  lays  it  down 
that  the  same  rules  and  tests  arc  applied  to  the  conduct  of  part- 
ners as  are  ordinarily  applied  to  that  of  trustees.  Indeed  the 
functions,  rights  and  duties  of  ])artners  in  a  great  measure,  com- 
prehend those  both  of  trustees  and  agents.  McNair  v.  Rag- 
land,   3  Mur.,  139. 
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But  the  application  of  the  statute  of  limitations  to  trusts  de- 
pends upon  the  character  of  the  trust,  and  the  distinction  is  this: 
Where  the  trust  is  constructive,  such  &s  is  raised  by  operation  of 
law,  c.  g.,  where  one  takes  possession  of  property  in  his  own 
name  and  is  afterwards  by  matter  of  evidence  or  construction  of 
law  changed  into  a  trustee,  lapse  of  time  may  be  pleaded  in  bar 
even  when  his  conduct  was  originally  fraudulent,  and  his  pur- 
chase would  have  been  repudiated  for  fraud.  Angel  on  Lira., 
§471.  But  where  the  trust  is  direct,  it  is  a  well  established  rule, 
belonging  exclusively  to  the  jurisdiction  of  courts  of  equity,  that, 
so  long  as  the  trust  subsists,  the  right  of  the  cestui  que  trust  cannot 
be  barred  or  excluded  by  the  trustee,  by  virtue  of  the  length  of 
time  during  which  the  latter  has  held  possession.  lb.,  §468. 
Yet  it  is  a  rule  quite  as  well  settled,  that  where  the  fiduciary 
character  of  the  trustee  has  ceased  or  been  put  an  end  to  by  his 
repudiating  the  rights  of  the  cestui  que  truest,  as  by  assuming 
absolute  ownership  over  the  property,  or  by  refusing  to  account 
for  the  same,  then  the  statute  does  apply,  and  the  cestui  que  trust 
must  bring  his  action  within  the  time  prescribed  or  be  barred. 
76.,  §174. 

But  the  defendant  contends   there   was   a  "cesser"  of  the 
privity  in  this  case;  that  the  fiduciary  relation  between  him  and 
the  plaintiff,  as  the  representative  of  the  deceased  partner,  was 
put  an  end  to  by  the  settlement  which  took  place  in  1873,  and 
his  action  was  barred  Sifter  three  years  from  that  time.     But  did 
that  work  a  "cesser"?     "Although  the  representative  of  a  de- 
ceased partner  cannot,  strfctly  speaking,  be  deemed  a  partner  with 
the  survivors,  still  a  community  of  interest  subsists  between 
them.    The  executor  is  a  tenant  in  common  with  them  in  all  the 
partnership  property  and  effects  in   possession  {e,  g.,  the  two 
tracts  of  land   mentioned   in   the  pleadings);   and   though   the 
choses  in  action  go  to  the  survivors,  and  the  law  vests  in  them 
the  sole  and  exclusive  right  to  reduce  them  into  possession,  yet, 
when  recovered,  the  survivors  are  regarded  as  trustees^ihereof  fov 
the  benefit  of  the  partnership,  and  the  executor  of  the  deceased 
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partner  possesses,  in  equity,  the  same  right  of  sharing  and  par- 
ticipating in  them  which  his  testator  would  have  had,  if  he  had 
been  still  living."  Story  on  Part.,  493.  So  that,  the  represen- 
tative of  the  deceased  partner  is  still,  to  some  extent,  a  partner 
with  tho  survivors  until  the  business  of  the  })artnership  is  w*ound 
up.  For  it  is  held  that  the  statute  of  limitations  does  not  com- 
mence to  run  in  favor  of  one  partner  against  another,  even  after 
a  dissolution  of  partnership,  as  long  as  there  are  debts  due  from 
the  partnership  to  be  paid,  or  debts  due  to  be  collected.  Hani' 
tiioncl  V.  ITammoiHl,  20  Georgia,  556;  Wood  on  Lim.,  §210. 

But  conaMling,  as  contended  by  the  defendant,  that  the  rela- 
tion of  trustee  and  ccf^fui  que  trust  terminated  in  the  dissolution 
of  the  partnership  by  the  death  of  Hugh  L.  Patterson,  yet  there 
]<  another  fiduciary  relation  snb'^isting  between  the  parties  which 
opposed  an  obstruction  to  the  running  of  the  statute  against  the 
plaintiff.  The  defendant  Lilly,  by  the  terms  of  the  original  arti- 
cles of  copartnershi]),  was  constituted  the  general  agent  of  the 
partnership.  He  was  to  keep  the  books,  hire  clerks  and  wr- 
vants,  and  have  the  entire  management  of  the  business.  And 
the  business  was  continued  upon  the  same  terms  under  the  firm 
of  Lilly  ct  Patterson,  with  the  exception  that  the  plaintiff's 
testator  was  to  be  paid  a  salary  of  five  hundred  dollars  a  year 
for  certain  services  to  be  rendered  by  him  ;  and  after  the  disso- 
Intion  by  the  death  of  Hugh  Patterson,  the  business  was  con- 
tinned  in  the  same  manner  with  the  consent  of  the  plaintiff,  as 
ho  alleges — and  it  is  not  denied.  This  made  Lilly  the  agent  of 
the  plaintiff  as  well  as  of  the  other  surviving  partner,  and  his 
Mgeucy  continued  up  to  the  commencement  of  the  action.  He" 
sold  one  tract  of  land  in  1875  and  divided  the  proceeds,  and 
holds  another  tract  subject  to  division.  His  agency  had  never 
ceased  before  this  action.  It  is  true  a  demand  was  made  by  the 
])laintiff  in  1873,  but  there  was  no  refusal;  and  a  demand  and 
refuFal  were  necessary  to  terminate  his  agency.  In  Northcott  v. 
Casper,  0  Ired.,  Eq.,  303,  Chief-Jnstice  Ruffix  said:  "If  there 
be  an  express  understanding  by  one  to  manage  an  estate  for 


FEBRUARY  TERM,  1884.  89 


Pattersoh  v.  Lilly. 


another,  for  an  indefinite  period,  a  right  to  an  account  arises  be- 
tween them  from  tinf)e  to  time,  but .  the  statute  of  limitations 
does  not  operate  to  bar  an  account  for  any  part  of  the  time  while 
the  relation  of  principal  and  bailiff  subsists  between  them,  that 
is,  while  the  agency  of  the  management  of  the  estate  is  kept  up. 
While  the  relation  continues,  there  is  a  privity  between  the  par- 
ties, and  there  is  nothing  to  set  the  statute  in  operation":  and  it 
was  held  in  that  case  that  a  demand  and  refusal  were  necessary 
to  put  the  statute  in  motion.  And  in  Commissioners  v.  Lashy 
89  X.  C,  159,  it  was  held  that  where  the  relation  of  principal 
and  agent  subsists,  the  demand  for  an  account  necessary  to  put 
the  statute  of  limitations  in  operation,  must  be  such  as  to  put  an 
end  to  the  agency.  Nothing  less  than  a  demand  and  refusal,  or 
the  coming  to  a  final  account  and  settlement,  or  the  death  of  one 
of  the  parties,  will  put  an  end  to  an  agency.  Here,  there  was 
no  refusal,  and  the  jury  have  found  there  was  no  final  account 
and  settlement,  and  the  parties  are  still  living. 

As  to  the  order  of  reference,  we  think  there  is  no  error,  for 
upon  the  winding  up  of  the  affairs  of  the  partnership,  each  part- 
ner has  a  right  in  equity,  a  quasi  lien  upon  the  partnership  prop- 
erty to  have  it  applied  to  the  debts  and  liabilities  of  the  firm; 
and  to  have  a  similar  lien  on  the  surplus  ar,sets  for  the  purpose 
of  having  them  applied  in  payment  of  what  may  be  due  to  the 
imrtners  respectively,  after  deducting  trhat  may  be  due  from  them, 
as  partners  to  the  firm.     Lindley  on  Part.,  471. 

There  is  no  error.  Let  this  be  certified  that  the  case  may  be 
proceeded  with  in  conformity  to  this  opinion  and  the  law. 

No  error.  AflSrmed. 
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ALLEN  &  CO.  V.  L.  D.  GRISSOM  and  others. 

Partnership y  creditors  of,  have  no  equitable  lien  on  partner- 

ship  effects, 

1.  Partnership  creditors  have  no  lien  in  equity  upon,  and  cannot  follow,  the 

effects  of  a  firm  in  the  hands  of  an  assignee  under  a  trust  deed,  to  give 
their  claims  a  preference  over  the  trusts  contained  in  the  deed. 

2.  The  change  in  the  individuals  composing  the  firm  here  does  not  affect  the 

rule ;  but  the  plaintiff  creditors  are  entitled  to  an  account  of  the  assigned 
fund. 

(Hassell  v.  Griffin^  2  Jones'  Eq.,  117;  Rankin  v.  Jones^  lb.,  169 ;  Clement  v.  Fos- 
ter, 3  Ired.  Eq.,  213 ;  Potts  v.  Blackwellj  4  Jones'  Eq.,  58  ;  WkUe  v.  Oriffin, 
2  Jones,  3 ;  Phillips  v.  Trezevant,  67  N.  0.,  370 ;  Bums  v.  HarriSf  lb.,  140,. 
approved  ;  and  Boiw  v.  Henderson,  77  N.  C,  170,  doubted). 

Civil  Action   tried  at  Spring  Term,  1884,   of  Durham 
Superior  Court,  before  McKoy,  J, 
The  defendants  appealed. 

Messrs,  Graham  &  liuffin,  for  plaintiffs. 
No  counsel  for  defendants. 

Smith,  C.  J.  The  firm  of  Grissom  &  Heniy,  consisting  of 
the  defendants  L.  D.  Grissom  and  Robert  Henry,  and  the  lat- 
ter being  under  age,  while  engaged  in  carrying  on  a  mercantile 
business  in  the  town  of  Durham,  contracted  in  the  purchase  of 
goods  for  their  store  the  two  debts  specified  in  the  complaint,, 
whereof  that  of  the  plaintiffs  W.  &  T.  Allen  &  Co.  fell  due 
on  January  15th,  1882,  and  that  of  the  other  plaintiffs,  Wolf- 
sheimer  &  Co.,  on  February  1st  of  the  same  year. 

On  November  18,   1881,  the  defendant   Henry  retired  from 
his  firm,  and  by  an  instrument  under  seal  executed  by  himself 
and  the  defendant  Robert  Holloway,  for  the  recited  considera- 
tion of  seven  hundred  and  ninety  dollars,  assigned  his  undi- 
vided interest,  being  a  moiety,  in  the  property  and  effects  of 
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every  kind  belonging  to  the  partnership  to  the  latter,  who  also 
covenanted  to  pay  off  the  partnership  debts  outstanding  and 
exonerate  the  said  Henry  from  liability  therefor. 

Thereupon  the  partnership  of  Grissom  &  Holloway  was 
formed,  the  latter  taking  the  place  of  the  withdrawing  partner, 
and  a  similar  business  was  conducted  by  them.  Finding  them- 
selves unable  to  meet  their  liabilities,  the  said  firm  of  Grissom 
&  Holloway  made  a  general  assignment  of  the  partnership 
property  and  resources  to  the  defendant,  John  M.  Moring,  in 
trust  to  provide  for  the  payment  out  of  the  fund  of  his  own 
charge  for  services,  professional  and  as  trustee,  and  then  to  pay 
a  debt  declared  to  be  due  the  defendant  Pattie,  wife  of  said 
Holloway,  in  about  the  sum  of  nineteen  hundred  dollars,  which 
she  in  her  answer  states  was  for  money  loaned  the  firm  from 
her  own  separate  estate  in  which  her  husband  had  no  interest. 
The  trustee,  Moring,  has  collected  from  the  assets  seven  hun- 
dred and  thirteen  dollars,  of  which  he  has  paid  the  said  Pattie 
four  hundred  and  fifty  dollars,  and  holds  the  residue  subject  to 
such  disposition  as  the  court  may  direct.  The  residue  of  the 
assigned  estate,  as  the  trustee  represents,  will  be  insufficient  to 
discharge  the*  secured  debts.  The  members  of  both  firms,  as 
well  as  the  firms,  are  insolvent. 

In  this  action  the  plaintiffs  suing  for  themselves  and  all  other 
creditors  of  Grissom  &  Henry,  assert  and  seek  to  enforce  a  Hen, 
which  they  allege  a  court  of  equity  will  recognize  as  subsisting 
in  favor  of  the  firm  creditors  upon  the  effects  and  property ^of 
the  firm,  and  to  follow  the  fund  into  the  hands  of  the  assignee 
for  the  purpose  of  giving  it  a  preference  over  the  trusts  con- 
taine<l  in  the  deed,  aud  they  insist  that  the  assignment  by  Henry 
of  his  moiety  is  subordinate  to  their  claim  to  be  satisfied  out  of 
the  partnership  effects.  They  also  assail  the  debt  alleged  to  be 
due  xhcfenic  defendant  as  false  and  fraudulent. 

The  court  was  of  opinion,  and  so  ruled,  that  the  joint  prop- 
erty of  Gri.«som  &  Henry  was  primarily  chargeable  with  the 
joint  debt«,  and  that  this  liai)ility  adhered  to  it,  notwithstanding 
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the  conveyance  of  the  partner  Henry,  followed  by  the  assign- 
ment of  the  successor  firm  of  Grissom  &  Hollo  way  to  the 
trustee,  and  that  the  partnership  property  must  be  first  applied 
to  the  partnership  debts,  and  ordered  a  reference  for  an  account 
to  be  stated  upon  the  basis  of  this  ruling. 

The  appeal  presents  the  question  of  the  correctness  of  the 
ruling  in  reference  to  the  equity  of  the  partnership  creditors  to 
be  paid  in  preference  to  those  mentioned  in  the  trusts  of  the 
assignment  of  Grissom  &  Hollo  way,  and  this  is  the  only  point 
we  propose  to  consider. 

It  is  well  settled  that  each  member  of  a  partnership  has  a 
right  to  require  the  application  of  the  joint  effects  to  the  joint 
debts,  before  any  portion  of  (hem  can  be  diverted  to 
the  individual  debts  of  the  separate  partners,  and  this  is  a 
means  of  personal  exoneration.  It  is  an  equity  possessed  by 
each  and  grows  out  of  their  relations  as  partners,  and  the 
implied  limitation  upon  the  power  of  each  to  dispose  of  the 
common  property  in  furtherance  of  the  object  of  their  associa- 
tion. But  this  equity  does  not  extend  to  the  creditors,  as  such, 
so  as  to  create  a  lien,  but  they  receive  the  benefits  of  the  exer- 
cise of  the  right  of  the  separate  partners  to  require  the  appro- 
priation, and  the  exoneration  is  worked  out  in  the  payment  of 
their  debts.  With  the  assent  of  the  partners  any  one  of  them 
is  free  to  dispose  of  the  company's  effects  for  his  individual  iioe, 
and  a  creditor  cannot  intervene  to  prevent  the  application. 
Tins  is  the  doctrine  established  by  repeated  recognitions  in  this 
court,  from  which,  whatever  may  have  been  the  decisions  else- 
where, we  are  not  at  liberty  to  depart,  and  it  commends  itself 
to  our  approval.  It  is  true  that  where  a  fund  comes  under  the 
control  of  a  court  of  equity,  without  any  previous  liens  or  pri- 
orities resulting  from  positive  contract,  the  distribution  has  l>een 
made  among  creditors  by  appropriating  the  joint  effects  to  the 
joint  debts,  and,  as  some  writers  lay  down  the  rule,  the  same 
preference  should  be  accorded  to  the  separate  creditor  of  satis- 
faction  out  of  the  separate  property,  the  surplus  in  each  case 
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only  being  exposed  to  the  other  class  of  debts.     4  Kent.  Com. 
65 ;  1  Story  Eq.,  §676. 

But  this  rule  is  questioned  by  this  court  in  Haasell  v.  Griffin, 
2  Jones'  Eq.,  117,  and  Rankin  v.  Jones,  lb,  169,  under  the 
effect  of  our  statute  which  makes  contracts  joint  and  several, 
and  gives  an  action  against  the  representative  of  a  deceased  joint 
debtor  equally  as  against  the  survivor,  and  it  is  only  applicable 
when  joint  and  separate  estates  are  to  be  administered,  untrara- 
raelled  with  conflicting  equities  arising  out  of  contract. 

A  few  references  only  are  needed  to  vindicate  the  principle 
cnnneiatcil  in  this  court. 

In  Clement  v.  Foster,  3  Ired.  Eq.,  213,  Chief-Justice  Ruffin, 
the  eminent  equity  jurist,  whose  long  judicial  life  is  so  inti- 
mately identified  with  the  unfolding  and  application  of  its  prin- 
ciples as  shown  in  the  reports,  speaks  in  this  manner: 

"The  principal  question  in  the  cause  is  whether  the  plaintiff 
had  a  right,  in  this  court,  to  have  the  management  of  the  part- 
nership effects  taken  out  of  the  hands  of  the  partners  them- 
selves, Foster  and  Gilbert,  or  their  assignees,  and  the  effects 
applied  to  the  payment  of  the  plaintiff's  debt  upou  the  ground 
that  the  partners  are  not  able  to  pay  their  debts,  and  that  they  are, 
or  one  of  them  is,  appropriating  those  effects  to  their  or  his  sepa- 
rate uses.  We  own  that  we  know  of  no  such  equity  in  a  gen- 
eral creditor  of  a  partnership.  At  the  instance  of  one  partner 
the  court  will,  in  such  a  case,  interfere  against  the  other  partner, 
because  they  are  joint  owners  of  the  property,  and  one  has  no 
right  to  apply  it  to  his  separate  use,  thereby  leaving  the  other 
liable  to  the  partnership  debts  out  of  his  own  estate,  or  at  all 
events,  depriving  him  of  property  that  belongs  to  him." 

"The  creditors  of  a  firm,"  in  the  words  of  Pearson,  J.,  in 
liankin  v.  Jones,  supra,  " have  no  Hen  upon  the  effects  of  a  firm. 
If  one  of  the  partners,  as  in  our  case,  transfers  all  his  interest 
in  the  firm  effects  to  the  other,  and  is  content  with  his  personal 
andertaking  to  pay  the  firm  debts,  the  retiring  partner  has  no 
longer  any  lien  in  equity  in  regard  to  the  effects  of  the  late 
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firm,  and  the  effects,  supposing  the  transfer  to  be  bona  fide, 
become  the  property  of  the  other,  subject  to  be  sold  by  such  of 
his  creditors,  without  discrimination,  as  issue  executions,  and 
subject  to  be  sold  and  transferred  by  hvn  in  trust  for  the  payment 
of  his  debts,  according  to  the  preference  he  may  prescribe,  in  the 
same  way  as  any  other  property  he  owns." 

In  Potts  V.  Bhckwell,  4  Jones'  Eq.,  58,  the  same  principle  is 
reiterated  by  Battle,  J.,  who,  in  his  comments  in  answer  to 
the  question  whether  the  creditors  have  such  a  lien  upon  the 
partnership  effects  at  the  dissolution,  as  to  prevent  one  partner 
from  assigning  them  in  payment  of  his  individual  debts,  says: 

"The  case  of  Rankin  v.  Jones,  2  Jones'  Eq.,  169,  decides 
expressly  tliat  the  creditors  of  a  partnership  have  no  such  lien," 
and  that  in  that  case  it  was  held  "  that  the  partnership  creditors 
could  not  follow  these  effects,  to  subject  them  to  the  payment  of 
the  firm  debts. 

In  White  v.  Gnffin,  2  Jones,  3,  it  was  decided  that  an  admin- 
istrator could  retain  the  proceeds  of  the  separate  estate  of  an 
intestate  for  a  partnership  debt,  against  the  claim  of  an  indi- 
vidual creditor,  in  a  course  of  legal  administration,  and  that  a 
court  of  equity  will  not  restrain  the  exercise  of  the  right. 
Hassell  v.  Grijin,  s^ipra. 

Again,  Reade,  J.,  delivering  the  opinion  in  Phillips  \\  Treze- 
rant,  67  N.  C,  370,  says  :  "Where  one  partner,  who  is  insol- 
vent or  in  failing  circumstances,  without  the  consent  and  against 
the  will  of  the  other  partner,  is  disposing  of  the  effects  of  the 
partnerehip,  and  appropriating  them  to  his  own  use,  the  other 
partner  has  the  right  to  an  injunction  and  to  have  a  receiver 
appointed." 

So  it  has  been  decided  that  each  member  of  an  insolvent  firm 
may  have  his  |>ersonal  property  exemption  taken  out  of  the 
joint  effects  with  the  consent  of  the  other,  but  not  without,  the 
court  declaring  "  that  the  creditors  of  the  firm  cannot  object, 
liecause  they  no  more  have  a  lien  upon  the  2yartne)'^hip  effects/* 
&c.      Burns  v.  Harris,  lb.,  140. 
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The  only  intimation  to  the  contrary  is  expressed  by  Rodman, 
J.,  io  Iio88v,  Henderson,  77  N.  C,  170,  where  he  declares  that 
a  partner  undertaking  to  sell  his  interest  in  the  whole  or  part  of 
the  joint  property,  commits  a  breach  of  the  partnership  agree- 
ment, "for  which  the  other  partner,  and  as  subrogated  to  his 
rights  the  partnership  creditors,  may  have  a  remedy."  We  do 
cot  suppose  he  means  to  assert  an  equity  to  reside  in  the  credi- 
tors independently  of  that  which  the  creditors  possess,  inter  aese, 
but  that  their  interest  results  from  the  exercise  of  the  right  of 
restraint  against  misapplication,  which  rests  with  the  other  mem- 
bers. If  more  is  meant,  it  is  wholly  at  variance  with  the  cur- 
rent of  previous  adjudications,  and  we  are  not  at  liberty  to  con- 
car  in  the  proposition. 

"It  is  thus  through  the  operation  of  administering  the  equi- 
ties between  the  parties  themselves,"  is  the  conclusion  of  Mr. 
Justice  Story,  "that  the  creditors  have  the  opportunity  of 
enforcing  their  quasi  lien"     Story  Part.,  §360. 

In  this  view  of  the  law  governing  the  relations  between  part- 
nership creditors  and  debtors  in  respect  to  the  property  of  the 
latter,  what  claim  upon  the  facts  of  this  case  have  the  plaintiff 
to  intercept  the  fund  and  frustrate  the  purposes  of  the  assign- 
ment of  the  partners  Grissom  &  HoUoway  to  the  trustee  ? 

The  former  partner,  Henry,  is  asking  no  relief;  the  continu- 
ing partner,  Grissom,  makes  no  objection  to  the  assignment  and 
accepts  the  assignee,  Holloway,  as  a  partner  under  it  in  place  of 
Henry.  These  latter,  Grissom  &  Holloway,  convey  to  Moring. 
These  are  all  willing  to  abide  by  what  has  been  done,  and  the 
action  places  them  in  the  attitude  of  resisting  defendants,  to  be 
coerced  by  the  power  of  the  court. 

Thus  the  relief  is  demanded  upon  the  single  ground  that  the 
firm  creditors  have  a  lien  upon  the  firm  property,  which  the 
members  individually  or  collectively  cannot  evade  by  applying 
it  to  any  other  than  partnership  purposes,  and  in  discharge  of 
partnership  liabilities.  The  cases  cited  show  no  support  for  the 
proposition. 

We  but  repeat  what  has  been  so  often  said  before,  that  the 
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plaintiffs  have  no  such  lien  to  be  enforced  by  themselves^  against 
the  will  of  the  partners,  in  whom  the  equity  resides. 

But  the  plaintiffs  have  a  right  to  an  account  of  the  assigned 
fund,  and  if  fraudulent,  to  have  the  claim  of  the/e77i6  defendant 
disallowed. 

We  therefore  declare  there  is  error  in  the  judgment  which 
attempts  to  establish  a  lien  in  favor  of  the  plaintiffs,  and  so 
much  of  it  is  reversed.     Let  this  be  certified. 

Reversed. 


VV.  D.  E.  CLANTON  v.  THOMAS  B.  PRICE,  Adm'r. 

Partnership — Arbitration  and  Award —  Witness — Statute  of  Lim- 
itations— Executors  and  Administrators, 

1.  Partnership  matters  and  others  not  connected  with  the  joint  business,  and 

unsettled  during  the  life-time  of  one  of  the  partners,  were  referred  by  his 
administrator  and  the  surviving  partner  to  arbitrators  for  settlement, 
whose  award,  among  other  things,  was,  that  the  partnership  assets  belong 
to  J,  the  deceased  partner,  who  is  liable  for  the  firm  debts ;  and  after  allow- 
ing all  credits  lie  owes  to  W,  the  other  partner,  a  certain  sum,  which  was 
paid ;  Hdd^  in  an  action  by  plaintiff  W  (who  was  forced  to  pay  firm  debts) 
against  the  defendant  administrator  of  J,  for  damages  sustained  by  the  de- 
fendant's failure  to  execute  the  award:  (1)  That  the  act  of  1879,  ch. 
183,  making  a  party  to  a  suit  njjon  a  judgment  rendered  or  a  bond 
executed  previous  to  August  1,  1868,  an  incompetent  witness,  does  not 
apply,  as  this  action  is  not  founded  on  a  judgment  or  bond.  (This  act 
is  now  superseded  by  the  act  of  1883,  ch.  310).  (2)  The  payment  of 
the  sum  found  due  to  the  plaintiff*  was  not  a  full  execution  of  the  award, 
and  does  not  relieve  the  defendant  from  paying  the  firm  debts.  (3)  It 
requires  no  judicial  investigation  to  determine  the  character  of  these 
debts  by  reason  of  the  fact  tliat  the  notes  bore  the  individual  signatures 
of  the  partnel*s,  since  the  defendant  was  informed  by  his  intestate  that 
they  were  firm  debts. 

2.  Held  further  :  The  seven  year  statute  of  limitations  barring  suits  against  a 

decedent's  estate  does  not  apply  here.  The  action  is  not  on  an  indebted- 
ness of  the  defendant's  intestate,  but  arises  out  of  the  defendant's  failure 
to  pay  certain  common  liabilities,  and  the  court  below  properly  rendered 
a  personal  judgment. 
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{Morifan  y.  Buntingy  86  N.  C,  66 ;  Brown  ▼.  Cooper,  89  N.  C.  237 ;  Blossom  v. 
VanAmrinffe,  63  N.  C,  65;  King  v.  Mfg.  Co.,  79  N.  C,  360;  Pickens  v. 
MUler,  83  N.  C^  543,  cited  and  approved). 

Civil.  Action  tried  at  Fall  Term,  1882,  of  Mecklenburg 
Saperior  Court,  before  Graves,  /• 
The  defendant  appealed  from  the  judgment  of  the  court  below. 

Messrs.  Bynum  &  Grier,  for  plaintiff. 
Messrs.  Tlllsmi  &  &)nf  for  defendant. 

Smith,  C.  J.  The  copartnership  which  had  subsisted  for 
several  years  between  the  plaintiff  and  the  defendant's  intestate, 
not  having  been  settled  during  the  life-time  of  the  latter,  and 
there  being  other  matters  in  dispute  between  the  parties  to  the 
action  not  connected  with  the  joint  business,  for  an  adjustment 
thereof  they  agreed  upon  a  reference  to  three  designated  persons 
and  to  abide  by  their  award.  The  arbitrators,  on  March  13th, 
1864,  rendered  their  award  as  follows: 

"That  as  to  the  partnership  between  said  parties  from  all  that 
is  now  made  to  appear,  the  existing  partnership  assets  of  every 
kind  belong  to  John  B.  Clanton  and  that  he  is  liable  for  the  pay- 
ment of  all  the  debts  which  said  firm  may  still  owe;  that  after 
allowing  all  the  credits  claimed,  John  B.  Clanton  owes  W.  D. 
E.  Clanton  the  sum  of  one  thousand  six  hundred  and  sixteen 
dollars  and  four  cents,  due  on  the  13th  of  March,  1864.^' 

Subsequently  is  annexed:  "We  further  award  that  W.  D.  E. 
Clanton  make,  execute  and  deliver  to  John  B.  Clanton,  a  quit 
claim  deed  to  his  interest  in  a  tract  of  land  on  the  Catawba  river 
at  the  Tuckasegee  Ford,  which  was  sold  and  conveyed  by  John 
B.  Clanton." 

Accompanying  the  award  is  an  account  stated  between  the 
partners  of  their  individual  transactions  outside  of  the  joint  busi- 
ness, from  which  appeal's  to  be  due  the  sum  of  $1,616.04,  as  set 
out  in  the  award. 
7 
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The  plaintiff  was  afterwards  sued  upon  two  of  the  firm  notes 
and  his  property  sold  under  execution  issued  to  enforce  payment, 
for  which  sum,  as  well  as  for  the  moneys  paid  to  two  other  cred- 
itoi's  of  the  partnership,  as  damages  sustained  by  reason  of  the 
defendant's  failure  to  execute  the  award,  the  present  action  is 
prosecuted.  Several  issues  raised  by  the  answer  were  prepared 
and  submitted  to  the  jury,  which,  with  their  findings  thereon,  are 
these: 

1.  Was  there  any  arbitrament  and  award,  and,  if  so,  w^as  the 
defendant  to  pay  all  the  debts  of  the  firm  of  which  plaintiff  and 
defendant's  intestate  were  partners?     Answer — ^Yes. 

2.  Were  the  debts  alleged  by  the  plaintiff  to  be  debts  of  the 
firm,  copartnership  debts?     Answer — Yes. 

3.  Has  the  plaintiff  paid  the  debts  as  alleged?     Answer — Yes. 

4.  Has  the  defendant  performed  the  award?     Answer — No. 

5.  Is  the  plaintiff's  right  of  action  barred  by  the  statute  of 
limitations  or  any  part  thereof?  Answer — The  thirty  and  fifty 
dollar  notes  are  barred. 

Upon  the  trial  of  these  issues  the  plaintiff  introduced  the 
record  of  the  court  showing  the  rendition  of  judgments  in  favor 
of  one  Brown  and  wife  against  himself  upon  two  notes  executed 
in  1857,  and  for  the  payment  of  money  only,  and  then  offered 
himself  as  a  witness  to  prove  declarations  of  the  defendant  that 
the  notes  were  given  for  debts  of  the  firm.  This  testimony  was 
()bjecte<l  to  as  incompetent  under  the  act  of  March  11,  1879 
(Acts  1879,  ch.  183),  but  admitted  by  the  court,  and  the  witness 
proceeded  to  state,  that  after  judgment  had  been  recovered  in  the 
suit  of  Brown  and  wife,  the  defendant  told  him  that  the  debt 
was  one  of  the  partnership,  and  his  intestate  had  directed  him  to 
pay  it. 

This  is  the  first  exception  required  to  be  considered,  and  is,  in 
our  opinion,  without  force.  The  act  to  which  reference  is  made, 
superseded  and  repealed  since  by  the  act  of  1883,  ch.  310,  but 
then  in  operation  and  applicable  to  the  evidence,  does  not  em- 
brace the  present  case.     This  is  not  an  action  ^^foxinded  on  any 
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judgment  rendered"  or  "on  any  bond  under  seal  for  the  payment 
of  money  or  conditioned  to  pay  money,  executed  previous  to  the 
first  day  of  August,  1868,"  nor  indeed  upon  any  bond  or  judg- 
ment, but  upon  the  obligation  imposed  by  the  award,  and  the 
judgment  is  used  as  evidence  and  the  measure  of  the  damages  to 
which  the  plaintiff  is  entitled  for  violating  it.  Morgan  v.  Bunt- 
ing, 86  N.  C,  66 ;  Brown  v.  Cooper,  89  N.  C,  237. 

The  sum  found  to  be  due,  and  specified  in  the  award,  it  was 
conceded  had  been  paid  by  the  defendant. 

The  court  was  requested  by  the  defendant's  counsel  to  charge 
the  jury  in  substance: 

1.  That  the  payment  of  the  sum  of  $1,616.04  was  a  full  execu- 
tion of  the  award  and  an  exoneration  from  further  liability 
thereon. 

2.  That  if  the  plaintiff  failed  to  assert  his  claim  to  the  defend- 
ant within  seven  years  after  the  intestate's  death,  it  was  barred 
and  he  could  not  recover. 

3.  That  the  notes  not  appearing  upon  their  face  to  be  partner- 
ship obligations,  but  bearing  the  individual  signatures  of  the 
partners,  there  must  be  an  adjudication  to  establish  their  true 
character  before  the  non-payment  of  them  could  operate  as  a 
breach  of  the  award. 

The  court  refusing  to  give  these  instructions,  charged  the  jury 
that  the  award  is,  that  the  defendant  shall  have  the  effects  of  the 
firm  and  pay  off  its  debts;  that  the  account  is  but  a  statement  of 
J  the  personal  dealings  between  the  parties  and  does  not  affect  the 
copartnership;  that  the  juiy  must  determine  from  the  evidence 
whether  the  notes  were  for  debts  of  the  firm,  and  proof  of  this 
must  come  from  the  plaintiff;  that  it  does  not  appear  that  defend- 
ant has  paid  any  of  the  firm  liabilities,  and  he  must  show  that 
he  has  paid  all  such  as  were  brought  to  his  knowledge;  that  he 
is  not  held  to  the  same  measure  of  responsibility  as  an  adminis- 
trator, and  is  only  required  to  pay  such  as  he  has  notice  of;  and 
that  the  statute  of  limitations  has  no  application  to  the  case. 
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The  defendant  excepts  to  the  refusal  of  the  court  to  give  the 
directions  asked^  and  also  to  those  which  were  given  in  their 
stead. 

We  are  unable  to  see  any  just  grounds  for  complaint  on  the 
part  of  the  appellant. 

The  plain  and  manifest  intent  of  the  arbitrators^  as  disclosed 
in  the  awards  is  to  charge  the  defendant  with  the  payment  of  all 
outstanding  debts  of  the  firm,  while  the  account  ascertains  alone 
the  result  of  their  ])ersonal  transactions  with  each  other. 

An  award  is  not  unlike  a  verdict,  and  the  duty  of  the  arbitra- 
tors is  best  discharged  in  the  words  of  the  late  Chief- Justice  "by 
a  simple  announcement  of  the  result  of  their  investigations." 
Blossom  V.  Van  Amringe^  63  N.  C,  65;  and  repeated  in  King 
V.  Manfg.  Co.,  79  N.  C,  360;  see  also,  Pickens  v.  Miller,  83 
N.  C,  543. 

Assuming  the  account  as  part  of  the  award,  it  contains  nothing 
to  qualify  the  force  of  the  words  used  in  placing  upon  the  defend- 
ant the  responsibility  of  providing  for  the  joint  debts  and  pro- 
tecting the  plaintiff  therefrom. 

2.  Equally  untenable  is  the  contention  that  a  judicial  investi- 
gation and  determination  of  the  character  of  the  notes  was  neces- 
sary to  impose  on  the  defendant  the  duty  of  taking  them  up.  He 
himself  knew  from  his  intestate  that  they  were  of  that  kind,  and, 
possessing  this  information,  he  is  in  default  in  not  pursuing  his 
intestate's  directions  and  performing  his  own  undertaking  to  dis- 
charge them. 

3.  We  concur  with  the  court  that  the  statute  does  not  obstruct 
the  plaintiff's  recovery.  The  agreement  to  refer  is  personal  to 
the  defendant,  and  so  in  terms  in  the  award.  In  effect  it  charges 
the  defendant  with,  and  protects  the  plaintiff  from,  the  firm  lia- 
bilities. The  action  is  not  on  an  indebtedness  of  the  intestate, 
subsisting  at  his  death  and  putting  the  statute  in  motion,  but 
springs  out  of  the  defendant's  omission  to  pay  certain  common 
liabilities,  which  the  award  requires  him  to  pay.  This  exception 
of  the  defendant  must  be  overruled. 
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4.  The  remaining  exception  is  to  the  form  of  the  judgment 
rendered.  The  assets  in  the  defendant's  hands,  whether  sufficient 
or  not,  are  not  involved,  and  the  judgment  must  be  personal. 
We  have  treated  the  action  as  one  against  the  defendant  in  his 
individual  capacity  and  not  as  representing  the  intestate,  although 
he  is  called  administrator,  for  the  structure  of  the  complaint  and 
the  cause  of  action  set  out  therein,  as  arising  out  of  an  under- 
taking to  abide  by  the  award,  show  the  action  to  be  personal. 

But  the  parties  seem  to  have  considered  the  award  as  not 
imposing  a  personal  obligation  upon  the  defendant,  and  the  agree- 
ment to  submit  as  a  means  of  ascertaining  a  disputed  indebted- 
ness of  the  intestate,  and  not  the  creation  of  an  individual  respon- 
sibility, we  deem  it  proper  to  remand  the  case  in  order  that  such 
direction  may  be  given  to  it  as  will  enable  the  l>arties  to  carry 
out  their  intent  in  the  matter  afler  this  adjudication  of  the  ques- 
tions pi'esented  by  the  appeal  to  this  court  for  its  determination. 

Remanded. 


GEORGE  W.  HUNTLEY  v.  H.  MATHIAS  and  others. 

Agency — Principal  liable  for  tort  of  agent — Evidence — 

Judge^8  Charge. 

1.  In  a  Bait  for  damages  agaiDSt  the  principal  for  the  tort  of  an  accent,  the 

plaintiff  alleged,  and  testified,  that  he  hired  a  horse  to  the  agent  who 
was  traveling  about  the  country  selling  steam  engines,  in  the  interest  of 
his  principal  (a  manufacturing  company),  and  that  the  horse  was  injured 
by  misuse  and  overdriving.  The  defendant  admitted  the  agency,  but 
asked  the  court  to  instruct  the  jury  that  there  was  no  evidence  the  agent 
hadanthority  from  the  principal  to  hire  horses,  which  was  refused ;  Held, 
DO  error. 

2.  Such  an  agency  includes  the  incidental  powers  necessary  to  carry  out  its 

purpose,  and  the  evidence  tended  to  show  that  the  agent  hired  the  hone 
in  the  course  of  his  business,  and  for  the  benefit  of  his  principal. 
iOillmuth  V.  LiMberger,  69  N.  C,  145  ;  Katzenalein  v.  Railroad,  84  N.  C,  688  ; 

Bank  V.  Bank,  75  N.  C,  534 ;   WUliamt  v.  Windley,  86  N.  C,  107  ;  Jont%  v. 

Qlau,  13  Ired.,  303;  Cox  v.  Hoffman,  4  Dev.  &  Bat.,  180,  cited  and  »p' 

proved ). 
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Civil  Action  for  damages  for  injury  to  a  horse,  tried  at 
Spring  Term,  1883,  of  Anson  Superior  Court,  before  JMae- 
Rue,  J. 

It  is  alleged  in  the  complaint  that  the  defendant  Mathias  was 
the  agent,  and  in  the  employ  of,  and  doing  business  for,  the 
defendant  corporation  (The  Taylor  Manufacturing  Company), 
and  that  while  he  was  so  employed,  on  or  about  the  1st  day  of 
October,  1881,  he,  as  such  agent,  hired  from  the  plaintiff  a 
horse,  and  did  **  neglect,  abuse,  overdrive,  overload,  and  greatly 
damage"  said  horse.  It  is  further  alleged  that  the  defendant 
corporation  so  hired  the  horse,  and  injured  him  by  such  neglect 
and  misuse,  that  the  plaintiff  is  endamaged  to  the  amount 
of  $75.00. 

The  defendants  admit  that  the  defendant  Mathias  hired  the 
horse  from  plaintiff,  and  that  he  was  in  the  employ  of  the 
defendant  corporation,  and  deny  all  the  other  allegations  in  the 
complaint. 

On  the  trial,  "the  plaintiff  testified  that  he  hired  a  horse  to 
defendant  H.  Mathias  on  the  1st  of  October,  and  that  said 
Mathias  was  traveling  about  through  the  country  selling  steam 
engines  for  the  defendant  company.  He  further  testified  to  the 
hard  driving  of  and  consequent  injury  to  the  said  hired  horse 
by  said  defendant  Mathias,  and  as  to  the  amount  of  the  damage. 
There  was  also  other  testimony  to  the  injury  and  damage." 

Upon  this  state  of  the  facts,  the  defendants  prayed  the  court 
to  instruct  the  jury  that  there  was  no  evidence  that  Mathias  had 
authority  from  the  defendant  corporation  to  hire  horees  or  a 
horse,  and  that  there  was  no  evidence  that  the  corporation  had 
hired  the  horse  or  authorized  its  hire.  The  court  declined  to 
give  this  instruction,  and  the  defendants  excepted. 

The  court  charged  the  jury  in  substance  that  the  liability  of 
the  defendant  corporation  depended  upon  the  character  of  the 
agency,  and  whether  the  hiring  of  the  horse  was  under  its  direc- 
tion ;  that  plaintiff  must  satisfy  them  that  by  the  contract  of 
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agency  the  agent  had  authority  from  his  principal  to  hire  horses, 
and  the  horse,  in  the  prosecution  of  the  business  of  the  agency, 
and  that  if  the  corporation  did  so  authorize  the  hiring  of  the 
horse,  and  the  agent  negligently  treated,  overdrove,  and  abused 
the  horse,  and  he  was  injured  by  such  treatment,  in  the  couree 
of  the  business,  the  defendant  corporation  would  be  liable  for 
damages  so  sustained  by  the  plaintiff.  The  defendants  excepted. 
The  jury  rendered  a  verdict  for  the  plaintiff  and  there  was 
judgment  accordingly,  and  the  defendants  appealed. 

Messrs.    Little   (£•    Parsoasy   and    fFayirood  <{•  ILft/troofl,  for 
plaintiff. 
Messrs,  J.  A.  Lockhart  and  aS*.  71  Ashe,  for  defendants. 

Merrimon,  J.  In  the  absence  of  any  written  instrument, 
agencies  in  many  cases  arise  from  verbal  authorizations,  from 
implications,  from  the  nature  of  the  business  to  be  done,  or 
from  the  general  usages  of  trade  and  commerce. 

It  is  a  general  principle,  applicable  in  all  such  cases,  whether 
the  agency  be  general  or  si>ecial,  unless  the  inference  is  expressly 
negatived  by  some  fact  or  circumstance,  that  it  includes  the 
authority  to  employ  all  the  usual  modes  and  means  of  accom- 
plishing the  purposes  and  ends  of  the  agency,  and  a  sliglit  devi- 
ation by  the  agent  from  the  course  of  his  duty  will  not  vitiate 
his  act,  if  this  be  immaterial  or  circumstantial  only,  and  does 
not,  in  substance,  exceed  his  power  and  duty.  Such  an  agency 
carries  with  and  includes  in  it,  as  an  incident,  all  the  powers 
which  are  necessary,  proper,  usual  and  reasonable,  as  nuaus  to 
effectuate  the  purposes  for  which  it  was  created,  and  it  makes 
no  difference,  whether  the  authority  is  general  or  special, 
expressed  or  implied,  it  embraces  all  the  appropriate  means  to 
accomplish  the  end  to  be  attained. 

The  nature  and  extent  of  the  incidental  authority,  in  such 
cases,  turn  often  times,  upon  very  nice  considerations  of  actual 
usage,  or  implications  of  law,  and  it  is  sometimes  difficult  t«»  ap 
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ply  the  true  rule.  Incidental  powers  are  generally  derived  fmrn 
the  nature  and  purposes  of  the  particular  agency,  or  from  the 
particular  business  or  employment,  or  from  the  character  of  the 
agent  himself.  Sometimes  the  powers  are  determined  by  mere 
inference  of  law;  in  other  cases  by  matters  of  fact;  in  others 
by  inference  of  fact;  and  in  others  still,  to  determine  them  be- 
comes a  question  of  mixed  law  and  fact.  Story,  on  Agency, 
§§85,  97,  100;  Gilbraith  v.  Linebergei^  69  N.  C,  145;  KaUsen- 
stein  V.  Railroad,  84  N.  C,  688 ;  Bank  v.  Bauhj  75  N.  C, 
534;  WiUiayns  v.  Windley,  86  N.  C,  107;  1  Wait  Act.  &  Def., 
221,  230. 

In  the  case  before  us  the  allegations  of  the  complaint  are  very 
general  and  the  evidence  is  meagre,  but  applying  the  rules  of 
law  above  stated  to  the  whole  case,  we  think  the  court  properly 
held  that  there  was  evidence  to  go  to  the  jury  in  respect  to  the 
authority  of  the  agent  to  hire  the  horse. 

It  is  alleged  in  the  complaint  that  Mathias  was  the  agent  of 
the  defendant  corporation,  and  this  is  admitted  in  the  answer, 
and  the  evidence  went  to  show  that  the  object  of  the  agency  was, 
that  the  agent  should  travel  about  the  country  from  place  to 
place,  and  sell  steam  engines  for  his  principal.  Now,  common 
experience  and  observation  show,  that  generally,  a  man,  whether 
as  principal  or  agent,  going  about  the  country  from  place  to 
place,  and  in  various  directions,  to  sell  steam  engines,  or  mer- 
chandise of  any  kind  that  people  generally  purchase,  does  uot 
go  on  foot,  but  on  railroads  when  he  can,  on  horseback,  or  in 
light,  convenient  vehicles.  This  is  done  almost  uniformly,  with 
a  view  to  expedition  as  well  as  the  reasonable  comfort  of  the 
person  traveling.  In  the  general  order  of  things,  this  is  done, 
and  it  is  reasonable  and  proper  that  it  should  be.  And  ordi- 
narily, where  an  agent  is  sent  out  on  such  service,  his  principal 
furnishes  the  means  of  transportation.  This  is  not  perhaps  uni- 
formly, but  it  is  genenerally  so,  and  if  there  is  not  a  legal  pre- 
sumption of  authority  in  the  agent  to  hire  a  horse  or  vehicle  for 
the  purpose  of  getting  from  place  to  place,  the  fact  certainly 
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raises  the  ground  for  an  inference  of  fact  to  that  effect,  to  be 
drawn  by  the  jaiy.  The  nature  of  the  agency  in  this  case  ren- 
dered it  necessary  that  the  agent  should  from  time  to  time,  have 
a  horse  to  enable  him  to  get  from  one  place  to  another,  and  this 
gives  rise  to  the  inference  that  his  employer  gave  him  authority 
to  hire  one. 

The  corporation  defendant  sent  its  agent  out  to  travel  from 
place  to  place  to  sell  its  goods,  and  it  gave  him  credit  as  a  trust- 
worthy man  in  and  about  the  business  of  the  agency.  In  view 
of  the  habits  of  men,  the  customary  course  of  business,  espe- 
cially the  custom  in  such  agencies  as  that  under  consideration, 
there  arose  the  ground  for  an  inference  that  the  jury  might 
properly  draw,  not  conclusive  in  itself,  but  to  be  made  and 
weighed  by  the  jury,  to  the  effect  that  the  agent  Mathias  had 
authority  to  hire  the  horse  for  the  purpose  of  his  agency.  Katz- 
eruHein  v.  Raib^oad,  supra;  Bank  v.  Bank,  supra;  Bentley  v. 
DoggeU,  51  Wis.,  224;  (37  Am.  Rep.,  827). 

That  the  principal  is  liable  to  third  persons  for  torts,  deceits, 
frauds,  malfeasance  and  non-feasance,  and  omissions  of  duty  of 
his  agent  in  the  course  of  his  employment,  cannot  be  questioned, 
even  though  the  principal  did  not  authorize,  justify,  or  partici- 
pate in,  or  know  of  such  misconduct.  Story  on  Agency,  452, 
€t9eq.;  Jones  v.  Glass,  13  Ired.,  305;  Cox  v.  Hoffman,  4  Dev.  & 
Bat,  180. 

The  evidence  in  this  case  tended  to  show,  and  the  jury  found, 
that  the  agent  hired  the  horse  in  the  course  of  the  business  of  his 
agency,  and  for  the  benefit  of  his  principal,  and  while  he  had 
possession  of,  and  used  the  horse,  in  the  course  of  his  business, 
he  negligently  and  carelessly  drove  him  too  rapidly,  or  otherwise 
maltreated  him,  whereby  he  was  seriously  injured,  to  the  damage 
of  the  plaintiff.  The  court  fairly  left  the  question  of  authority 
in  the  agent  to  hire  the  horse,  and  the  character  and  extent  of 
the  injury  to  him,  to  the  jury,  and  we  cannot  see  that  the 
defendant  has  any  just  ground  of  complaint. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

No  error.  Affirmed. 
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A.  J.  KIVETT  and  wife  v.  A.  A.  McKEITHAN. 

Parol  license  relating  to  land  may  be  revoked  upon  notice — MHlBy, 
condemnation  of  land  for  use  of — Oods  of  needless  matter  in 
transcript 

1.  The  plaintiff  built  a  mill,  and,  with  tho  verbal  consent  of  the  defendant^ 

constructed  a  dam  across  a  stream  upon  land  of  the  latter ;  and  afler  the 
mill  had  been  in  operation  for  several  years,  the  defendant  withdrew  hia 
consent  to  the  further  use  of  the  land  for  this  purpose,  and  notified  the 
plaintiff  to  level  the  dam,  which  he  failed  to  do ;  and  thereupon  the 
defendant  caused  the  obstruction  to  be  removed ;  Hdd^  in  an  action  bj 
plaintiff  for  damages:  (1)  That  a  parol  license  relatinf(  to  land,  either 
voluntary  or  supported  by  a  valuable  consideration,  may  be  revoked  by 
the  owner  without  incurring  liability  in  damages,  where  notice  is  given 
and  reasonable  opportunity  afforded  to  remove  improvements  put  up 
thereunder.  (2)  The  plaintiff  should  have  taken  a  conveyance  of  the 
casement,  or  pursued  the  remedy  pointed  out  for  the  condemnation  of 
land  fur  mill  purposes.    The  Code,  {1849. 

2.  The  appellant,  though  awarded  a  new  trial,  must  be  taxed  with  the  costs  of 

unnecessary  matter  sent  up  with  the  transcript. 

(McOracken  v.  McCracken^  88  N.  C,  272,  cited  and  approved). 

Civil  Action  tried  at  Fall  Term,  1883,  of  Harnett  Supe- 
rior Court,  McKoy,  J. 

Verdict  and  judgment  for  plaintiff;  appeal  by  defendant. 

Messrs,  R.  P.  Buxton  and  W.  E,  3Iurchison,  for  plaintiff. 
Messrs.  W.  A.  Guthrie  ard  J.  W.  Hinsdale,  for  defendant. 

Smith,  C.  J.  In  the  year  1877,  the  plaintiff,  at  an  expendi- 
ture of  several  thousand  dollars,  caused  a  valuable  mill  for  grind- 
ing and  sawing  to  be  built  on  the  waters  of  Little  river,  in  Har- 
nett county,  and  a  dam  across  the  stream  extending  to  the  oppo- 
site shore,  and  upon  land  belonging  to  the  defendant.  The  lat- 
ter gave  his  verbal  consent  to  the  construction  of  an  embankment 
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upon  his  land  not  to  be  more  than  one  foot  in  height;  but  this 
not  being  sufficient  to  raise  the  requisite  head  of  water^  it  was  in 
fact  made  one  foot  and  a  half  higher  than  the  limit^  and  in  this 
condition,  without  complaint,  the  mill  was  operated  for  several 
years.  Some  six  or  more  months  before  February,  1882,  the 
defendant  withdrew  his  consent  to  the  further  use  of  his  land  in 
this  manner,  and  gave  notice  to  the  plaintiff  thereof,  requiring 
him  to  level  the  dam  and  remove  the  obstruction.  This  was  not 
done,  and,  accordingly,  in  that  month  the  defendant  proceeded 
to  deinolish  so  much  of  J;hc  structure  as  projected  over  and  upon 
his  premises.  For  the  injury  to  the  property  consequent  upon 
this  act  of  the  defendant,  the  present  suit  was  soon  afterwards 
instituted. 

It  is  needless  to  consider  the  series  of  rulings  of  the  court  to 
which  the  defendant  excepted  during  the  progress  of  the  trial, 
and  which  appear  in  the  record,  since  most  if  not  all  of  them 
depend  upon  the  result  of  an  inquiry  into  the  lawfulness  of  the 
defendant's  conduct  in  destroying,  after  notice  of  revocation  of 
the  license,  the  structure  resting  upon  his  own  land.  If  he  had 
the  right  to  do  this,  the  action  cannot  be  maintained;  if  he  had 
not,  he  is  answerable  in  damages. 

The  instructions  imparted  to  the  jury  proceed  upon  tlie  legal 
proposition  that  the  defendant  had  authority  to  remove  so  much 
of  the  dam  as  exceeded  in  height  the  limits  of  the  license,  but 
no  portion  that  was  within  these  limits,  and  the  jury  were  accord- 
ingly directed  to  ascertain  to  what  extent  the  embankment  had 
been  disturbed,  and  to  render  a  verdict  as  they  should  find  the 
fact  to  be.  In  other  words,  the  law  is  declared  to  be  that,  after 
the  plaintiff's  large  outlay  in  putting  up  the  mill  upon  the  faith 
of  the  defendant's  consent  and  its  continuance,  the  defendant 
could  not,  at  his  own  will,  terminate  the  license  and  entail  large 
consequent  loss  upon  the  plaintiff  without  being  exposed  to  the 
latter's  claim  for  compensatory  damages. 

.  We  do  not  concur  in  this  general  proposition  that  a  parol 
license,  even  when  supported  by  a  valuable  consideration,  and 
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still  less  when  voluntary,  relating  to  land,  cannot  be  recalled  by 
the  owner  without  incurring  liability  to  the  party  to  whom  it  is 
given,  where  notice  of  the  withdrawal  is  given  and  a  reasonable 
opportunity  is  afforded  for  the  removal  of  any  structures,  fix- 
tures or  improvements  which  may  have  been  put  there  by  him. 
The  acquirement  of  any  interest  in  land  by  consent  or  contract 
not  in  writing,  is  directly  within  the  prohibition  of  the  statute  of 
frauds,  as  interpreted  and  enforced  in  this  state  in  numerous 
adjudications. 

We  do  hot  recognize  the  doctrine  which  prevails  in  many  of 
the  states,  that  a  part  or  even  a  full  performance  of  the  stipula- 
tion of  an  unwritten  agreement  for  the  disposition  of  an  interest 
in  lands,  other  than  a  lease  not  enduring  more  than  three  years 
(The  Code,  §1743),  exempts  such  agreement  from  the  oi)eration 
of  a  statute  which  declares  it  "shall  be  void  and  of  no  effect" 
(§1554),  while  in  such  case  we  compel  the  restoration  of  moneys 
paid  under  it,  and  perhaps  allow  compensation  for  what  has  been 
expended  and  cannot  be  restored  to  the  extent  of  the  value  of 
the  benefit  which  the  otlier  party  receives  and  appropriates  to  his 
own  use.  • 

The  cases  in  which  it  has  been  held  that  a  license  acted  on 
and  expenditures  made  upon  the  faith  of  its  continuance,  when 
founded  on  a  valuable  consideration,  vests  an  interest  beyond  the 
power  of  revocation  at  the  will  of  the  owner  who  gives  it,  pro- 
ceed upon  the  same  considerations  and  reasoning  which  support 
the  doctrine  of  part  performance,  and  these  are,  that  the  statute 
will  not  countenance  an  attempted  fraud  and  render  it  success- 
ful. Many  of  them  will  be  found  collected  in  the  notes  of  the 
learned  and  discriminating  editor  of  the  American  Decisions  ap- 
pended to  Richer  v.  Kelly,  vol.  10,  page  40;  Rinch  v.  Kern, 
vol.  16,  page  501,  and  Mumford  v.  Whitney^  vol.  30,  page  71. 

But  the  subject  of  a  parol  contract,  under  which  improve- 
ments in  good  faith  have  been  put  upon  land  and  the  relative 
resultant  interests  and  rights  to  and  between  the  parties  to  it,  has 
been  so  fully  considered  in  the  recent  case  of  McCracken  v.  3/c- 
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Orcuiken,  88  N.  C,  272,  that  little  remaios  but  to  announce  the 
conclusion  there  arrived  at. 

The  court  there  use  this  language:  '^If  we  consider  the  con- 
tract as  a  license  between  the  parties,  as  a  license  given  to  the 
plaintiff  to  enter  upon  the  land  and  erect  and  enjoy  the  improve- 
ments, we  cannot  perceive  that  it  in  the  least  serves  to  help  his 
case.  If  purely  a  license,  it  excused,  it  is  true,  his  entry  upon 
the  land  which  otherwise  would  have  been  a  trespass.  But  it 
w«is  still  revocable,  and  its  continuance  entirely  dependent  upon 
the  will  of  the  owner.  If  intended  to  pass  a  more  permanent 
and  continuing  right  in  the  land,  whereby  the  authority  or 
estate  of  the  owner  could  be  in  the  least  impaired,  it  was  then 
not  only  necessary  to  be  evidenced  by  writing,  but  could  only  be 
made  effectual  by  deed.'' 

In  that  case  the  defendant  disclaimed  any  purpose  to  appro- 
priate to  his  own  use  the  building  put  on  his  land,  and  the  court 
say  "  the  plaintiff  must  be  content  with  getting  that  back  with- 
out further  compensation  for  loss." 

In  answer  to  a  suggestion  of  bad  faith  in  the  defendant  in 

inviting  the  expenditure  and  then  depriving  the  plaintiff  of  its 

fruits,  we  may  say,  all  this  is  done  with  full  knowledge  of  the 

law,  that  the  permission  may  be  recalled ;  and  it  is  the  plaintiff's 

folly  and  the  result  of  misplaced  confidence  in  its  continuance, 

for  which  the  law  makes  no  provision.     The  plaintiff  could  have 

guarded  against  the  loss  by  purchasing  and  taking  a  conveyance 

of  the  easement  from  the  defendant ;  or,  if  this  could  not  be 

done,  by  pursuing  the  remedy  pointed  out  in  the  statute  (The 

Code,  §1849,  etseq,)  for  the  condemnation  and  appropriation  of 

lands  of  a  recusant  proprietor  on  the  other  side  of  the  stream 

for  the  necessary  uses  of  the  mill ;   and  this  remedy  for  the 

inconveniences  suffered  from  the  defendant's  conduct,  which,  if 

resorted  to  in  the  first  instance,  would  have  prevented  them,  is 

still  open  for  his  relief. 

It  is  then  immaterial  how  much  of  the  dam  was  removed  by 
the  defendant,  for  he  had  the  right  to  level  it  to  the  ground  as 
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well  that  excess  as  that  Avithin  the  limits  of  his  license;  and 
for  the  error  of  the  ruling  in  this  respect  the  verdict  must  be 
set  aside  and  a  new  trial  awarded. 

The  testimony  as  appearing  in  the  notes  of  the  judge  is  need- 
lessly attached  to  the  transcript  and  must  not  be  taxed  against 
appellee,  but  must  be  paid  as  costs  of  the  appellant.  Let  this 
be  certified. 

Error.  Venit^e  de  novo. 


WESTERN  NORTH  CAROHNA  RAILROAD  v.  M.  S.  DEAL. 

Fixtures — Railroad  Depots, 

1.  A  tenant  may  remove  a  building  erected  by  him,  for  the  better  enjoyment 

of  his  trade,  while  he  remains  in  possession  of  the  land.  But  if  he  neg- 
lects to  avail  himself  of  this  right  during  the  term,  the  nature  of  the 
property,  and  the  uses  to  which  it  was  devoted,  as  shown  in  this  case' 
will  serve  to  rebut  the  presumption  of  abandonment. 

2.  The  strict  rule  that  a  building  becomes  part  of  the  land  is  relaxed,  where 

it  appears  that  the  same  is  put  up  purely  for  the  exercise  of  atrade,  or 
for  the  mixed  purpose  of  trade  and  agriculture,  or  manufacturing. 

3.  Where  the  owner  of  land  verbally  consented  that  the  plaintiff  company 

mi^ht  erect  a  depot  thereon  for  railroad  business,  it  was  held  that  the 
structure  did  not  become  a  part  of  the  freehold  and  the  plaintiff  had  the 
right  to  remove  it. 
(Pemberton  v.  King^  2  Dev.,  376;  Moore  v.  Valentine^  77  N.  C,  188;  cited 

and  approved). 

Civil  Action  tried  at  Spring  Term,  1884,  of  Catawba 
Superior  Court,  before  Shipp,  J. 

The  defendant  railroad  company  brought  this  suit  to  test  its 
right  to  remove  a  house  built  for  a  depot,  the  defendant  refusing 
to  allow  the  same,  and  setting  up  a  claim  thereto  upon  the 
ground  that  it  was  a  fixture. 

The  facts  were  agreed  upon,  and  are  in  substance  as  follows: 
The  defendant  company  constructed  its  railroad  to  the  town  of 
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Newton,  in  the  connty  of  Catawba,  about  the  year  1860,  and 
erected  near  the  track  at  Newton  a  brick  depot,  which  it  contin- 
ued to  use  in  its  business  operations  until  the  fall  of  1881. 

The  company  took  possession  of  the  land  where  the  depot 
was  located,  both  under  its  charter  and  the  verbal  license  of  the 
defendant's  ancestor,  and  continued  in  possession  of  the  same, 
until,  by  an  act  of  assembly  directing  it,  the  line  of  the  road 
was  changed  so  as  to  approach  the  town  of  Newton  .by  a  differ- 
ent route.  Accordingly,  the  company  moved  its  iron  rails  and 
cross-ties  to  the  new  line,  about  the  fall  of  1881,  and  abandoned 
the  use  of  the  former  line. 

The  land  on  which  the  depot  was  erected  had  in  the  mean- 
time come  into  the  possession  of  the  defendant — one-half  by 
descent  and  the  other  half  by  purchase ;  and  two  years  after 
the  abandonment  of  the  old  line  the  defendant  entered  and  took 
possession  of  the  depot,  without  plaintiff's  permission. 

The  company  claims  that  the  depot  is  not  a  fixture,  and 
demanded  of  the  defendant,  before  this  suit  was  brought,  that  it 
be  allowed  to  remove  the  same  a  few  hundred  yards  to  the  side 
of  its  track  upon  the  new  line,  and  the  defendant  refused. 

Thereupon  the  court  below  adjudged  that  the  plaintiff  com- 
pany have  the  right  to  remove  the  depot,  and  the  defendant 
appealed. 

Messrs,  D.  Schenck  and  JL  L.  McCorkkj  for  plaintiff. 
Mesgrs.  ArmfieM  &  Armfield  and   G.  N,  Folky  for  defendant. 

Merrimon,  J.  The  general  rule  of  law  is,  that  buildings 
and  other  structures  erected  on  land  for  the  better  enjoyment  of 
it,  become  identified  with,  part  of,  and  go  with  the  land,  and  the 
tenant  has  no  right  at  any  time  to  remove  them.  Anciently 
the  law  was  more  strict  in  respect  to  making  things  erected 
upon,  and  attached  to  the  land,  directly  or  indirectly,  a  part  of 
the  freehold,  than  in  more  modern  times.  As  civilization  has 
advanced,,  and   trade,  the   mechanic  arts,  and  other  industries 
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have  multiplied  and  increased  in  development,  and  correspond- 
ingly, in  their  necessities  and  wants  of  reasonable  convenience^ 
there  has  been  a  growing  relaxation  of  the  strict  rule  of  law 
mentioned  in  their  favor. 

It  is  the  policy  of  the  law  to  encourage  trade,  manufactures, 
and  transportation,  by  affording  them  all  reasonable  facilities. 
Buildings,  fixtures,  machinery,  and  such  things,  certainly 
intended  and  calculated  to  promote  them,  are  treated,  not  as 
part  of  the  land,  but  distinct  from  it,  belonging  to  the  tenant,  to 
be  disposed  of  or  removed  at  his  will  and  pleasure.  Hence  if 
a  house,  or  other  structure,  is  erected  upon  land  only  for  the. 
exercise  of  trade  or  the  mixed  purpose  of  trade  and  agricultare, 
no  matter  how  it  may  be  attached  to  it,  it  belongs  to  the  tenant, 
and  may  be  removed  by  him  during  his  term,  and  in  some  classes 
of  cases,  after  it  is  ended;  though  the  tenant,  after  his  term  is 
over,  would,  in  going  back  upon  the  land  to  get  his  property, 
be  guilty  of  a  trespass  in  going  on  the  land,  and  only  in  that 
respect,  the  property  would  remain  his. 

The  exceptions  to  the  general  rule  pointed  out  above  are  well 
settled,  and  the  practical  difficulty  in  any  case  arises  in  pointing 
out  when  the  general  rule,  or  the  exception,  applies.  The 
exception  does  not  depend  upon  the  character  of  the  structure  or 
thing  erected,  or  whether  it  is  built  of  one  material  or  another^ 
or  whether  it  be  set  in  the  earth  or  upon  it,  but  whether  it  is 
for  the  purposes  of  trade  or  manufacture,  and  not  intended  to 
become  identified  with  and  part  of  the  land ;  this  is  the  test. 
Pemberton  v.  King,  2  Dev.,  376 ;  Moore  v.  Valentine,  77  N.  C, 
188 ;  (Jives  v. Mowe,  2  Smithes,  L.  C,  99,  and  notes;  Va7%  Ness 
V.  Packard,  2  Pet.,  137 ;  Taylor  on  L.  and  T.,  §§544, 645, 546; 
Arch.  L.  and  T.,  366. 

The  defendant's  counsel  insisted  in  the  argument,  that  if  the 
plaintiff  might  have  removed  the  building  in  controversy  while 
it  was  in  its  possession,  it  certainly  would  not  have  the  right  to 
do  so  after  it  had  gone  out  of  possession  of  the  land,  and  after 
the  lapse  of  two  years. 
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If  the  property  is  to  be  treated  as  persoualty,  and  distinct 
from,  and  not  a  part  of  the  land,  we  see  no  reason  why  the 
plaintiff  may  not  remove  it,  although  it  had  gone  out  of  posses- 
sion of  the  land.  The  plaintiff  might  return  and  get  any  arti- 
cle of  personal  property  confessedly  such.  It  may  do  the  same 
as  to  the  house  in  question,  if  it  be  settled  that  it  is  not  of  the 
land,  unless  it  appears  that  the  plaintiff  relinquished  its  right. 

In  Pemberion  v.  King,  supraj  the  court  say  "the  general  rule 
is,  that  any  erection,  even  by  the  tenant,  for  the  better  enjoyment 
of  the  land,  becomes  a  part  of  the  land,  but  if  it  be  purely  for 
the  exercise  of  a  trade  or  for  the  mixed  i)urpose  of  trade  and 
agriculture,  it  belongs  to  the  tenant,  and  may  be  removed  dur- 
ing the  term  or  after  its  expiration,  though  in  the  latter  case  the 
tenant  will  be  guilty  of  a  trespass  in  entering  upon  the  land  for 
that  purpose,  and  in  that  respect  only."  The  erection  may  bo 
removed,  because  it  is  not  in  contemplation  of  law  a  part  of  the 
land,  but  personalty,  and  beloiigs  to  the  tenant,  and  he  may 
therefore  remove  it  at  any  time. 

There  are  authorities  which  decide  that  the  tenant  mav  remove 
the  buildings  while  he  remains  in  possession  of  the  land,  but 
not  after  he  has  yielded  posse&sion  thereof.  These  go  upon  the 
ground  that  if  the  tenant  neglects  to  avail  himself  of  his  right 
^?ithin  the  period  of  his  term,  the  law  presumes  that  he  volun- 
tarily relinquished  or  abandoned  his  claim  in  favor  of  the  land- 
lord, but  such  presumption  cannot  arise,  where  the  facts  and  cir- 
cumstances, and  the  nature  of  the  property,  and  the  uses  to 
which  it  is  devoted,  combine  to  rebut  such  a  presumption.  If 
the  tenant  yields  possession  and  leaves  the  structure  standing, 
this  fact  may  be  evidence  that  it  was  not  used  or  intended  only 
for  the' purpose  of  trade  or  manufacture,  or  of  abandonment  of 
it,  but  it  could  not  change  the  established  character  of  the  prop- 
erty. 

The  character  of  the  strticture,  its  purpose  and  the  circum- 
stances under  which  it  was  erected,  the  understanding  and  agree- 
ment of  the  parties  at  the  time  the  erection  was  made,  tnu.st  all 
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be  considered  in  determining  whether  it  became  a  part  of  the 
freehold  or  not. 

In  this  case,  tlie  ancestor  of  the  defendant  understood  that 
the  plaintiff  desired  to  use  the  land  solely  for  the  purposes  of  a 
railroad  and  the  erection  of  structures  incident  and  necessary 
to  it,  and  to  be  used  in  connection  with  it,  only  for  storing 
freights  and  carrying  on  its  business  at  the  station  at 
Newton.  He  consented  to  the  use  of  the  land  and  the  erec- 
tion of  the  building  for  that  purpose.  It  was  plain  to  him, 
as  it  must  have  been  to  everybody  acquainted  with  the  facts, 
that  the  building  was  to  be  used  for  that  and  no  other  purpose, 
and  that  it  was  not  intended  to  aid  in  the  enjoyment  of  freehold, 
or  to  be  in  any  way  or  manner  advantageous  to  the  person  en- 
titled to  the  reversion  or  the  inheritance.  The  nature  of  the 
business  of  the  plaintiff,  and  the  uses  to  which  the  structure  in 
(|uestion  was  to  be  devoted,  go  to  show  that  at  the  time  the  road 
and  depot  building  were  constructed,  it  was  not  intended  or  con- 
templated by  the  owner  of  the  land  or  the  plaintiff  that  they 
sliould  become  part  of  and  merged  in  the  freehold,  but  that  it 
was  to  be  used  solely  for  the  purposes  of  the  business  and  trade 
of  the  plaintiff,  and  to  remain  or  be  removed  as  the  interests  and 
fortune  of  that  trade  might  require. 

We  think,  also,  that  the  presumption  did  not  arise  in  this 
case  that  the  plaintiff  relinquished  or  abandoned  the  house  in 
(question  to  the  defendant.  The  legislature  authorized  and  re- 
quired the  change  of  the  line  of  the  road,  and  to  do  this,  in  the 
order  of  things,  required  an  indefinite  period  of  time,  dependent 
upon  the  extent  of  the  work  to  be  done  and  many  contingent 
circumstances.  It  appears  that  the  new  depot,  rendered  neces- 
sary by  the  change,  was  to  be  built  near  by  the  old  one;  that 
the  house  in  question  would  be  useful  to  the  plaintiff  in  making 
the  required  changes;  and  there  was  no  apparent  motive  of  any 
kind  for  an  abandonment  of  the  property.  There  is  nothing  in 
the  nature  or  circumstances  of  the  change  that  can  be  reasonably 
construed  to  create  the  legal  presumption  of  relinquishment  of 
the  right  of  the  plaintiff  to  remove  the  building  to  the  defend- 
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ant;  but,  on  the  contrary,  the  nature  of  the  change  of  the  road, 
the  time  required  and  the  manifest  usefulness  of  the  building  to 
the  plaintiff,  operate  to  prevent  the  presumption  in  favor 
of  the  defendant.  The  presumption  relied  upon  does  nut 
arise  or  apply  in  all  cases,  and  it  certainly  does  not  where  the 
nature  of  the  property,  the  uses  to  which  it  is  devoted  and  may 
bedevote<l  by  removal,  the  indefinite  period  of  time  to  be  occu- 
pied in  the  removal  of  that  and  other  property  devoted  to  kin- 
dred uses,  naturally  and  reasonably  point  to  a  different  con- 
clasioD. 

The  plaintiff's  counsel,  on  the  argument,  cited  the  cases  of  Wag- 
ner V.  Railroad^  22  Ohio  State  Rep.,  563,  and  Railroad  v.  Can- 
hn  Co.y  30  Md.,  347,  as  bearing  directly  upon  this  case.  We 
find  them  very  much  in  point  and  cite  them  with  approval. 

The  house  in  question  was  not  intended  at  the  time  it  was 
built  to  become  part  of,  or  for  the  benefit  of  the  land  on  which 
it  was  erected.  It  was  erected  by  the  plaintiff  with  a  knowledge 
and  assent  of  the  ancestor  of  defendant,  for  the  sole  purpose  of 
carrying  on  its  business  or  trade.  It  is,  therefore,  personal 
property.  No  legal  presumption  of  relinquishment  or  abandon- 
ment of  the  right  to  remove  it,  to  the  defendant,  arises.  The 
plaintiff  is,  therefore,  entitled  to  have  and  remove  it  as  it  may 
see  fit  to  do. 

There  is  no  error,  and  the  judgment  of  the  superior  court 
must  be  affirmed. 

No  error.  Affirmed. 


JAMES  E.  SHEPHERD  v.  COMMISSIONERS  OF  WAKE. 

Jadge  of  Superior  Court — Compensation  for  holding  special 

terms. 

I.  A  judge  of  the  superior  court  is  entitled  to  one  hundred  dollars  per  week 
for  iinlding  special  or  additional  terms,  to  be  paid  by  the  county  in  which 
thev  arc  held. 
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2.  The  January  and  June  terms  of  Wake  superior  court  are  additional  terms, 
created  by  the  act  of  1872-73,  ch.  1,  for  the  holding  of  which  the  judge 
is  entitled  to  one  hundred  dollars  ]>er  week,  by  virtue  of  section  four, 
which,  being  of  a  local  nature,  is  saved  from  repeal  by  The  Code,  J3873. 

Controversy  without  action  under  The  Code,  §567,  heard 
at  Spring  Term,  1884,  of  Wake  Superior  Court,  before  Avery^J, 

The  facts  upon  which  this  controversy  is  submitted  are  as 
follows: 

The  plaintiff,  a  duly  elected  and  qualified  judge  of  the  supe- 
rior court,  held  the  January  term,  1884,  of  said  court,  l)egin- 
ning  on  the  7th  day  of  January,  1884,  and  continuing  for  three 
weeks.  In  pursuance  of  the  act  of  1872-'73,  ch.  1,  the  plain- 
tiff claims  that  he  is  entitled  to  one  hundred  dollars  a  week  for 
holding  said  term,  and  has  demanded  payment  of  the  same  from 
the  defendant  commissioners.  The  validity  of  the  claim  being 
denied  and  payment  refused,  this  case  is  presented  by  agreement 
of  the  parties  to  the  end  that  the  question  may  be  passed  ujx)n 
and  their  rights  and  liabilities  determined. 

The  court  below  held  that  the  plaintiff  was  entitled  to  com- 
pensation as  claimed,  and  rendered  judgment  in  his  favor  for 
three  hundred  dollars,  and  the  defendants  appealed. 

J/r.w/%'<.  Walter  Clark,  W,  S,  Mai^on  and  (ratling  &  Whitaker, 
for  plaintiff. 

^^('s,vs,  E.  (\  Simith  aiid  Fuller  &-  Simw,  for  defendants. 

Ashe,  J.  The  constitution  provides  that  the  state  shall  be 
divided  into  nine  judicial  districts,  for  each  of  which  a  judge 
shall  be  chosen;  and  there  shall  be  held  a  superior  court  in  each 
county,  at  least  twice  in  each  year,  to  continue  for  such  time  in 
each  county  as  may  be  prescribed  by  law.  But  the  general 
assembly  may  reduce  or  increase  the  number  of  the  districts. 
Art.  IV,  §10. 

By  section  910  of  The  Code,  two  superior  courts  a  year  have 
been  assigned  to  each  county  of  the  state,  except  the  counties  of 
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Wake,  Cumberland  and  Robeson;  to  Wake,  two  additional 
terms  are  given,  and  to  Cumberland  and  Robeson,  one  additional 
term  to  each. 

By  section  3734  of  The  Code,  it  is  provided  that  "the  judges 
of  the  superior  court  shall  each  have  an  annual  salary  of  twenty- 
five  hundred  dollars  in  full  compensation  for  all  judicial  duties 
assigned  them  by  the  general  assembly;  and  for  the  holding  of  a 
special  or  additional  term  of  the  superior  court,  the  judge  pre- 
siding shall  receive  one  hundred  dollars  for  each  week,  to  be  paid 
by  the  county  iu  which  the  special  term  is  held,  on  the  produc- 
tion of  the  certificate  of  the  clerk  of  the  court  aforesaid." 

In  order  to  ascertain  which  of  the  four  terms  of  the  su|)erior 
court  of  Wake  are  to  be  regarded  as  additional  terms,  it  is  nec- 
essarv  to  refer  to  the  law  as  it  existed  before  The  Code  went 
into  operation.  And  we  find  on  reference  to  the  act  of  1872- 
'73,  that  the  January  and  June  terms  of  the  court  were  created 
Oo  additional  terms  for  that  county.  The  judges  are  therefore 
entitled,  by  virtue  of  section  3734,  to  one  hundred  dollars  per 
week  for  holding  tho  January  aud  June  terms  of  the  superior 
court  for  said  county,  to  be  paid  by  the  commissioners  of  said 
county. 

It  will  be  noticed  that  there  is  in  section  910  a  special  pro- 
vision that  the  expense  of  holding  the  additional  terms  in  Cum- 
berland and  Robeson  shall  be  defrayed  by  the  commissioners  of 
those  counties  respectively,  but  no  such  provision  is  made  with 
respect  to  the  county  of  Wake,  for  the  reason,  we  presume,  that 
the  legislature  supposed  that  the  expense  of  holding  the  addi- 
tional terms  in  that  county  had  already  been  provided  for  in  the 
fourth  section  of  the  act  of  1872-'73,  which,  being  of  a  local 
nature,  was  saved  from  repeal  by  section  3873  of  The  Code. 

There  is  no  error.     The  judgment  of  the  superior  court  is 
affirmed. 

No  error.  Affirmed. 
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G.  H.  BROWN,  Ex'r,  v.  B.  C.  CALLOWAY  and  othere. 

Judgc^s  Charge. 

The  failure  of  a  judge  lo  charge  tlie  jury  specially  upon  a  parlicular  pointy 
where  there  are  more  than  one  presented  by  the  evidence,  cannot  be  as- 
signed fur  error  in  this  court.  The  parly  complaining  should  have  submit- 
ted a  prayer  for  special  instructious  upon  the  trial. 

[Simpmn  v.  Blount^  3  Dev.,  34 ;  Arey  v.  Stephenson^  12  Ired.,  34 ;  Hice  v.  Wood- 
ard^  Ib.j  203;  Morgan  v.  Smith,  77  N.  C,  37,  cited  and  approved). 

Civil  Action  tried  at  Fall  Term,  1883,  of  Wilkes  Superior 
Court,  before  Shipp,  J. 

This  action  was  commenced  before  a  justice  of  the  peace  and 
brought  by  appeal  to  the  superior  court,  to  recover  a  balance 
alleged  to  be  due  on  a  note.  The  execution  of  the  note  was  ad- 
mitted and  the  defendant  relied  upon  the  plea  of  payment.  The 
case  is  stated  in  the  opinion.  Judgment  for  plaintiff;  appeal 
by  defendant. 

Messrs.  Amifield  &  Armfield  and  I),  M,  FnrcheSy  for  plaintiff. 
Mr.  R.  Z.  Linney,  for  defendant. 

Merrimon,  J.  The  record  does  not  disclose  any  particular 
exception  taken  by  the  appellant  in  the  court  below,  and  we  are 
unable  to  discover  any  error  therein  that  entitles  him  to  a  new 
trial. 

His  counsel  insisted  on  the  argument  that  the  court,  in  its 
charge  to  the  jury,  made  the  case  turn  altogether  upon  the 
question  of  the  genuineness  of  the  receipt  from  the  testator  of 
the  plaintiff  to  the  defendant,  put  in  evidence  by  the  latter, 
whereas  he  insisted  that  there  was  evidence  of  the  payment  of 
the  debt,  apart  from  the  receipt  in  question. 

The  defendant  pleaded  payment  of  the  debt  specified  in  the 
complaint,  and  the  receipt  put  in  evidence  is  very  broad  in  its 
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terms,  and  if  genuine,  in  view  of  the  evidence  introduced,  went 
very  strongly  to  prove  the  payment  of  the  debt.  The  plaintiff 
contended  that  the  date  of  the  receipt  had  been  changed  from 
the  date  of  1844  to  1866,  and  it  appears  that  the  question  of  the 
genuineness  of  tliis  receipt  was  the  main  one  raised  on  the  trial, 
and  the  whole  contest  turned  very  largely,  if  not  exclusively,  on 
that.     Nearly  the  whole  of  the  testimony  bore  u|K)u  that  question. 

It  is  true,  two  witnesses  testified  that  the  testator  of  the 
plaintiff  said. in  1866  to  them,  that  the  defendant  " had  about 
paid  him  up,"  and  another  witness  said  that  she  saw  the  defend- 
ant pay  plaintiff's  testator  some  money  in  "June,  after  the 
war,"  and  some  paper  was  written,  and  the  testator  said  he  would 
"fix  the  papers  right"  when  he  got  home.  The  main  purpose 
of  this  evidence  was,  as  is  apparent,  to  aid  in  proving  the  genu- 
ineness of  the  receipt,  to  show  that  there  was  probably  a  reason 
why  it  should  have  been  given  in  1866,  as  it  purported  to  be. 
This,  as  evidence  of  a  full  payment  of  the  balance  due,  was  by 
itself  slight,  certainly  not  very  convincing. 

If  the  defendant  intended  to  rely  upon  this  evidence  of  pay- 
ment, apart  from  the  receipt,  he  should  have  so  insisted,  and  if 
need  be  he  ought  to  have  prayed  the  court  to  instruct  the  jury 
specially  that  there  was  some  evidence  of  payment  apart  from 
the  receipt.     This  it  seems  he  did  not  do. 

If  the  court  fails  to  charge  the  jury  specially  upon  a  point, 
when  there  are  more  than  one  presented  by  the  evidence,  this  is 
not  error,  unless  it  was  requested  to  give  the  charge;  and  when, 
upon  a  trial,  a  principal  question  was  in  issue,  and  the  result 
turned  mainly  upon  it,  and  there  were  other  possible  views  sub- 
mitted to  the  jury,  and  the  court  failed  to  call  them  specially  to 
the  jury's  attention,  this  cannot  be  assigned  for  error,  unless  the 
party  complaining  prays  the  court  so  to  do.  Simpson  v.  Blount^ 
3  Dev.,  34;  Arey  v.  Stephenson,  12  Ired.,  34;  Hice  v.  Woodard, 
lb.,  293 ;  Morgan  v.  SmiUi,  77  N.  C,  37. 

But  in  this  case  the  court,  after  charging  the  jury  with  consul - 
erable  particularity  as  to  the  main  question  (the  genuinene^fs  of" 
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the  receipt),  went  further,  and  charged  them  "that  in  forming 
their  conclusions  as  to  the  question  of  payment,  (hey  should 
take  into  consideration  all  the  facts  and  circumstances,  the  en- 
dorsed payments  and  the  other  evidence  in  the  case." 

There  was  no  prayer  for  special  instructions,,  and  the  exct»p- 
tion  taken  was  to  the  charge  of  the  court  generally.  The  only 
error  iissitrncd  in  this  court  was  that  mentioned  above.  The 
charge  was  intelligent  and  fair,  and  free  from  any  substantial 
error,  and  the  judgment  must  be  affirmed. 

No  error.  Affirmed. 


MAY  MURRILL  and  others  v.  A.  J.  MURRILL  and  others. 

S^i'jtrrior  Court  has  no  power  to  modify  decree  of  this  court. 

The  superior  court  has  no  power  to  modify  or  change  a  judgment  or  decree  of 
this  court  certified  to  the  court  below.  Its  powers  are  confined  to  incidental 
matters  (^f  detail  necessary  to  carrv  the  decree  into  eflect,  not  inconsistent 
ihercwitii.  The  rule  that  the  superior  courts  have  authority  to  vacate  or 
modify  decrees  made  in  a  cause,  at  any  time  before  final  judgment,  does  not 
apply  here. 

.  Cahert  v.  Peebles,  82  N.  C,  334;  Stale  v.  Lane,  4  Ired.,  434;  Grisselt  v.  SmitK 
Phil.,  297  ;  Peny  v.  Tupper,  71  N.  C,  380 ;  Rush  v.  Steamboat,  68  N.  C,  72; 
Riiy  V.  Hay,  12  Ired.,  24 ;  Ashe  v.  Moore,  2  Mur.,  383;  Welch  v.  Kingsland, 
S9  N.  (.'.,  179,  cited  and  approved}. 

Petitiox  for  partition  heard  at  Fall  Term,  1883,  of  Onslow 
Superior  Court,  before  Philips,  J, 

This  suit  was  brought  to  the  spring  terra,  1851,  of  the  late 
court  of  equity  in  and  for  Onslow  county,  to  sell  the  lands  men- 
tioned in  the  pleadings  for  partition.  The  lands  were  sold  and 
notes  taken  from  the  purchaser  for  the  purchase  money,  in  pur- 
suance to  the  decree  of  the  court.     These  notes  were  never  paid, 


*.Smitii,  C.  .7.,  did  not  sit  on  the  hearing  of  tliis  case. 
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the  makers  thereof  having  become  insolvent,  and  there  was  never 
any  order  directing  the  title  to  the  land  to  be  conveyed  to  the 
purchaser.  Xevertheless?,  the  commissioner  who  sold  the  land 
executed  a  deed  therefor,  to  the  purchaser,  the  defendant  A.  J. 
Marrill,  and  he  executed  a  deed  therefor  to  the  defendant  D.  A. 

Humphrey. 

At  the  spring  term  of  1882  of  the  superior  court,  it  was 
decreed  that  there  was  due  to  tlic  infant  plaiutifFs,  as  part  of 
the  proceeds  of  the  sale  of  the  lands,  the  sum  of  $1,883.33, 
with  interest  on  the  same  from  the  1st  day  of  January,  1852, 
until  paid,  and  that  the  money  so  due  was  a  lien  upon  the  land 
mentioned  in  the  pleadings.  The  decree  directed  a  sale  of  the 
land  to  be  made  on  the  first  Monday  iu  December  of  1882, 
unless  on  or  before  that  day  the  defendant  should  pay  into  court 
the  said  sum  of  $1,883.33,  and  the  interest  thereon.  The  decree 
further  directed  that  the  deed  executed  by  the  commissioner  to 
the  defendant  Murrill,  and  that  executed  by  the  latter  to  the 
defendant  Humphrey,  be  brought  into  court  and  cancelled,  and 
declared  the  same  to  be  void.  From  that  decree  the  defend- 
ants appealed,  and  this  court,  upon  the  hearing  of  that  appeal, 
affirmed  the  decree. 

The  decree  and  opinion  of  this  court  were  duly  certified  to  the 
court  below,  with  directions  to  proceed  accordingly. 

Afterwards,  at  the  fall  term  of  ]  883  of  the  court  below,  that 
court,  at  the  instance  of  the  defendants,  undertook  to  modify 
^  and  change  the  decree  affirmed  by  this  court,  and  decreed  that 
the  defendants,  as  tenants  in  common,  were  entitled  to  one-third 

■ 

of  the  lands  mentioned  in  the  pleadings,  or  one-third  of  the  pro- 
;         ceeds  of  the  sale  thereof;  that,  as  it  appears  to  the  court  that  the 
lands  would  not  sell  for  a  sum  sufficient  to  pay  the  plaintiflP's 
debt  and  interest,  the  defendant  Humphrey  should   have  one- 
third  of  the  proceeds  of  the  sale  thereof.     This  is  the  substance 
,         of  the  modification  and  change  of  the  decree  affirmed  by  this 
J         court,  made  by  the  last  decree  of  the  court  below.     From  this 
decree  the  plaintiffs  appealed. 


n 
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Me887'8,  H.  B.  Bryan  anil  Strojig  &  Smedes,  for  plaintiffs. 
Messrs.  Nixon,  Simmons  <fc  Manly,  for  defendants. 

Merrimon,  J.,  after  stating  the  above.  It  is  very  clear  that 
it  was  the  duty  of  the  superior  court  to  proceed  in  the  case  m 
that  court,  in  strict  accordance  with  the  decree  of  afiQrmance  id 
this  court.  Indeed,  it  had  no  authority  to  modify  or  change  in 
any  material  respect  the  decree  aiBrmed.  The  latter  decree  is 
conclusive  as  to  the  matters  embraced  by  it,  and  the  court  below 
had  no  power  to  review,  correct  or  modify  it.  Any  further  ac- 
tion taken  in  the  case  must  be  in  pursuance  of  and  consistent 
with  it. 

Upon  the  plainest  principle,  the  courts,  whose  judgments  and 
decrees  are  reviewed  by  an  appellate  court  of  errors,  must  Ije 
bound  by  and  observe  the  judgments,  decrees  and  orders  of  the 
latter  court,  within  its  jurisdiction.  Otherwise,  the  court  of  errors 
would  be  nugatory  and  a  sheer  mockery.  There  would  be  no 
judicial  subordination,  no  correction  of  errors  of  inferior  judicial 
tribunals,  and  every  court  would  be  a  law  unto  itself. 

Appellate  courts  of  errors  are  founded  upon  the  fundamental 
principle  and  theory,  and  to  the  end  that  the  errors  of  subordi- 
nate judicial  tribunals  shall  be  corrected  by  them  in  the  orderly 
couree  of  judicial  procedure;  the  law  applicable  to  the  cases  be- 
fore them  is  unalterably  settled  and  applied  by  their  judgments 
and  decrees,  until  and  unless  these  be  altered  by  themselves  in  a 
proper  proceeding  for  the  purpose,  or  by  some  proper  actiun 
attacking  them  for  fraud,  mistake,  or  other  like  consideration  as 
may  be  allowed  by  law.  This  view  is  in  accordance  witli  that  of 
this  court  in  Calvert  v.  Peebles,  82  N.  C,  334.  In  tliat  case  the 
court,  Mr.  Justice  Ashe  delivering  the  opinion,  said,  '*when 
this  court  announced  by  its  decision  that  there  was  no  error  ii> 
the  judgment  of  the  court  below,  that  court  had  no  right  or 
power  to  modify  that  judgment  in  any  respect.  It  could  only 
be  done  by  direct  proceeding  alleging  fraud,  mistake,  imposition^ 
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&c."  To  the  like  eflFect  ftre  Ihe  cases  of  State  v.  Lane,  4  Ired., 
434 ;  Grissett  v.  Smith,  Phil.,  297 ;  Ferry  v.  Tapper,  71  N.  C,  380. 

This  court  is  a  court  of  errors  in  the  broadest  sense,  and  its 
judgments  have  all  the  force  and  eflect  of  judgments  of  such 
courts,  whether  reference  be  had  to  the  general  principles  of  law 
applicable  to  them,  or  to  the  constitution  and  laws  of  this  state. 
It  is  established  as  such  a  court;  its  jurisdiction  and  authority 
prescribed;  and  power  to  enforce  its  judgments  conferred  by  the 
constitution.  Art.  IV,  §§2,  6, 8, 12;  The  Code,  §§967  and  962, 
prescribe  how  its  judgments  shall  be  entered,  and  the  duties  of 
the  superior  courts  in  respect  to  them.  Rush  v.  Steamboat  Co,, 
68  N.  C,  72. 

The  decree  appealed  from  is  manifestly  in  conflict  with  that 
affirmed  by  this  court,  and  is  intended  to  modify  and  change  it. 
The  latter  established  that  a  sum  of  money  is  due  to  the  infant 
plaintiffs,  and  that  this  sum  is  a  lien  upon  the  land,  in  their 
favor,  to  the  extent  of  the  whole  sum  due:  the  former  gives 
them  but  two-thirds  of  the  proceeds  of  the  land  when  sold, 
assuming  that  the  land  will  not  sell  for  a  sum  sufficient  to  pay 
the  sum  due  them,  and  directs  that  the  defendant  Humphrey  shall 
have  one-third  thereof. 

It  is  unnecessary  to  enquire  what  were  the  grounds  of  this 
action  of  the  court,  for  it  is  plain  that  it  had  no  authority  to 
make  the  decree;  it  was  unauthorized  and  irregular.  The  court 
ought  to  have  directed  the  sale  of  the  land  as  provided  by  the 
decree  affirmed  by  this  court,  only  changing  the  same  in  such 
incidental  respects  as  might  be  necessary  to  carry  it  into  effect. 
The  court  had  complete  power  to  make  all  orders  and  decrees 
necessary  for  this  purpose,  not  inconsistent  with  the  decree 
affirmed. 

We  cannot  suppose  that  the  court  below  had  any  purpose  to 
set  at  naught  and  disregard  the  decree  of  this  court,  but  wc  take 
it  that  that  court  misapprehended  the  scope  and  effect  of  its  de- 
cree affirmed  by  this  court,  and  the  extent  of  its  powers  over  its 
own  records.     Strictly,  an  appeal  was  not  the  proper  remedy  for 
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the  appellants,  because  there  was  not 'strictly  error,  and,  there- 
fore, no  question  raised  for  this  court  to  decide.  The  object  of 
the  appellants  was  to  have  the  decree  in  their  favor  recognized 
and  enforced  by  the  court,  and  this  could  be  ac<:omplished  by  a 
mandamus.  Ray  v.  Ray^  12  Ired.,  24.  This,  however,  is  un- 
necessary, for  we  do  not  doubt  that  the  superior  court  will  do  its 
office  according  to  law. 

The  counsel  for  the  appellees,  in  the  argument  before  us,  in- 
sisted that  the  superior  court  had  power  to  vacate  and  modify 
orders  and  decrees  made  in  a  cause  before  it  at  any  time  before 
final  judgment,  and  he  relied  upon  Ashe  v.  MoorCy  2  Murp., 
383,  and  Wehh  v.  KingsJandy  89  X.  C,  179.  The  counsel 
clearly  misapprehends  the  cases  cited.  Those  cases  and  many 
others  like  them  decide  that  the  superior  court  may,  before  final 
judgment,  look  into  the  whole  record,  correct  and  modify  its  pre- 
vious interlocutory  orders  and  proceedings,  properly  ascertained 
to  be  erroneous,  but  this  docs  not  imply,  or  intend,  that  the  su- 
perior court  shall  have  power  to  revoke  or  modify  a  judgment 
of  this  court,  affirming  a  final  judgment,  or  its  opinion  in 
respect  to  interlocutory  judgments,  orders  and  decrees  of  that 
court  in  any  case.  The  judgment  of  this  court  in  respect  to  any 
question  in  the  case  reviewed  by  it  must  be  treated  as  final  and 
conclusive  in  the  whole  course  of  the  action,  and  not  subject  to 
review  or  correction  by  the  court  below.  The  decision  of  tliis 
court  settles  definitely  all  questions  reviewed  by  it.  The  chief 
object  of  this  court  is  to  settle  finally  questions  of  law^  as  appli- 
cable to  the  cases  properly  brought  before  it. 

The  superior  court  improperly  undertook  to  modify  and 
change  its  decree  affirmed  by  this  court,  and  its  action  in  that 
respect  must  be  set  aside,  and  the  court  proceed  in  the  case 
according  to  law.  Let  this  be  certified  to  the  superior  court  of 
Onslow  county. 

Error.  Reversed. 
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♦MARK  YOUNG  v.  W.  W.  ROLLINS  and  others. 
Jurisdiction — Contempt  Proceeding — Iv junction  and  Receiver. 

1.  The  jarisdiction  of  this  court  over  "issues  of  fact,"  under  article  four,  sec- 

tion eight  of  the  constitution,  is  restricted  to  interlocutory  and  final  judg- 
ments which  are  exclusively  equitable  in  their  nature,  and  which  a  court 
of  equity  as  a  distinct  and  separate  tribunal  could  alone  render,  under 
the  former  system. 

2.  In  a  proceeding  for  contempt,  the  facts  found  by  the  judge  are  conclusive, 

and  this  court  can  only  pass  upon  their  sufficiency  to  warrant  his  judg- 
ment. 

3.  An  order  appointing  a  receiver  of  a  defunct  corporation  with  power  to  re- 

ceive into  his  possession  all  the  effects  of  the  company,  and  also  investing 
him  with  the  usual  rights  and  powers  of  receivers,  involves  the  correla- 
tive duty  of  delivering  the  same  to  him  by  the  late  officers  of  the  com- 
pany in  whose  hands  the  funds  are,  although  not  expressly  required  in  the 
decretal  order. 

4.  The  three  year  limitation  in  reference  to  the  appointment  of  receivers 

under  Rev.  Code,  ch.  26,  J6,  does  not  apply  here. 

0.  A  receivership  continues  as  Jong  as  the  court  may  think  it  necessary  to  the 
performance  of  the  duties  pertaining  thereto. 

6.  The  validity  of  an  injunction  is  not  affected  by  a  failure  to  require  an  in- 

demnity bond  to  accompany  it;  nor  is  a  party  for  that  reason  justified  in 
disobeying  the  mandate,  but  if  aggrieved,  his  remedy  is  in  a  motion  to 
dissolve. 

7.  Upon  the  facts  found,  it  was  held  that  this  is  a  case  of  manifest  disregard 

of  the  directions  of  the  court,  and  in  law,  a  contempt  of  its  authority. 

fJona  v.  Boyd,  80  N.  C,  258 ;  Pain  v.  Pain,  lb.,  322  ;  Biggs  Ex-parte,  64  N. 
C,  202;  Cromarde  v.  CommissionerSf  85  N.  C,  211;  Von  Qlahn  v.  DeRos- 
set,  81  N.  C,  467 ;  Sledge  v.  Blum,  63  N.  C,  374;  Richards  v.  Baurman, 
65  N.  C,  162;  MiUer  v.  Parker,  73  N.  C,  58,  cited  and  approved). 

CoxTEMPT  Proceeding  heard  at  chambers  in  Morganton  on 
tlie  12th  of  September,  1883,  before  Graves,  J. 

This  was  a  motion  to  attach  the  defendants  W.W.  Rollins  and 
C.  M.  Mcljoud  for  contempt,  and  to  require  them  to  make  a  sworn 
statement  and  inventory  of  their  receipts  and  disbursements  of 

*Mr.  Justice  Merrimon  Iiaving  been  of  counsel,  did  not  sit  on  the  hearing 
of  this  case. 
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the  funds,  and  their  entire  transactions  in  reference  to  the  affairs 
of  the  railroad  company,  as  set  out  in  the  opinion  of  this  court, 
and  to  require  them  to  pay  over  to  the  receiver,  B.  F.  Long,  the 
sum  of  $23,250,  alleged  to  be  in  their  hands.  The  motion  was 
based  upon  the  affidavit  of  the  receiver  and  others. 

From  the  judgment  finding  the  respondents  guilty  of  con- 
tempt and  imposing  a  fine,  and  directing  payment  to  the  receiver, 
the  re3pondents  appealed. 

Measr^i.  W,  31,  Robbim  and  Hiimlale  d'  Devereux,  for  plaintiff. 
McHurs,  7).  Schcnck  and  J,  IL  Mcrrhnojiy  for  defendants. 

Smith,  C.  J.  After  due  notice  of  an  intended  motion  and 
the  issue  of  an  intermediate  temporary  restraining  order,  before 
obtaining  which  the  plaintiff  was  required  to  execute  and  did 
execute  a  bond  with  sureties  in  the  sum  of  one  thousand  dollars 
for  the  indemnity  of  the  defendants,  the  following  interlocutory 
judgment  was  rendered  in  the  cause  at  chambers,  on  June  15th, 
1880,  by  the  judge  then  presiding  at  the  several  superior  courts 
of  the  eighth  district. 

On  reading  the  affidavits  filed  in  this  action  on  the  part  of  the 
plaintiff  and  defendants,  and  being  debated  by  the  counsel  re- 
spectively for  the  plaintiff  and  defendants,  it  is  considered  bv 
the  court  that  Benjamin  F.  Long  be  appointed  a  receiver,  to 
take  into  his  possession  all  the  choses  in  action  and  effects  of 
every  kind,  belonging  to  the  late  corporation,  known  as  Thc» 
Western  Division  of  the  Western  North  Carolina  Railroad  Com- 
pany, upon  his  entering  into  an  undertaking  in  the  sum  of 
twenty  thousand  dollars  payable  to  the  state  of  North  Carolina, 
with  two  or  more  sufficient  sureties,  to  be  approved  by  the  clerk 
of  the  superior  court  of  McDowell  county. 

That  upon  the  filing  of  such  undertaking  and  its  approval  by 
the  said  superior  court  clerk,  the  said  Benjamin  F.  Long,  as 
such  receiver,  shall  be  vested  with  the  usual  rights  and  powers 
of  receivers  under  this  court,  and  shall   have  power  to  receive 
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into  his  possession  all  the  effects  and  choses  in  action  belonging 
to  the  late  corporation  (The  Western  Division),  and  to  sne  for 
and  recover  all  such  effects  and  choses  in  action  lately  belonging 
to  said  corporation,  and  to  do  all  other  things  proper  as  such 
receiver. 

That  the  defendant  W.  W.  Rollins  and  the  other  defendants 
named  in  the  plaintiff's  aflSdavit  as  directors  of  the  said  Western 
Division,  be  enjoined  and  restrained  from  disposing  of,  in  any 
manner,  the  effects  and  choses  in  action  belonging  to  the  said 
late  Western  Division  until  the  final  hearing  of  this  action. 

The  bond  required  of  the  receiver  was  executed,  as  appears 
from  its  date,  on  July  1st,  1880,  and  is  justified  by  several 
sureties  at  different  times  afterwards,  the  last  justification  being 
OD  March  25th,  1882,  four  days  after  which  it  was  filed  in  the 
office  of  the  superior  court  clerk  of  McDowell  and  by  him 
examined  and  approved. 

It  was  for  an  alleged  violation  of  this  mandate  'that  a  rule  was 
granted  the  plaintiff  upon  affidavit  against  the  defendants  W. 
W.  Rollins  and  C.  M.  McLoud,  returnable  on  September  12th, 
1883,  at  Morganton,  before  Graves,  J.,  requiring  them  to  "answer 
and  show  cause  why  they  should  not  be  attached  for  contempt  of 
court,  for  disobedience  to,  and  refusal  to  comply  with  the  orders 
of  the  court,"  and  why  they  should  not  pay  over  to  the  receiver 
the  sum  of  $23,250,  alleged  to  be  in  their  hands,  and  such  other 
effects  of  the  company,  with  the  books-  and  papers  relating 
thereto,  of  which  they  have  possession  or  control. 

The  rule  was  answered  in  an  elaborate  explanatory  statement, 
upon  consideration  of  which  and  of  affidavits  produced  in  sup- 
port and  opposition,  the  judge  rendered  judgment,  finding  the 
facts  and  declaring  the  law  as  follows: 

This  motion  was  made  at  Newton,  in  the  county  of  Catawba, 
on  the  29th  day  of  August,  1883,  the  plaintiff  and  defendants 
being  present  and  represented  by  counsel,  and  was  continued 
to  be  heard  at  Morganton  this  day,  and  the  motion  being  now 
renewed,  and  being  heard  upon  affidavits  and  answers  and  argu- 
ment of  counsel ; 
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It  is  cousidered  and  declared  to  be  the  facts  that  the  restrain- 
ing ordere  heretofore  made  by  Judge  Avery  were  duly  served 
upon  the  respondents,  and  that  the  said  respondents  had  notice 
of  the  restraining  order  and  injunction  made  in  this  case  by 
Judge  Gihner. 

It  is  further  found  and  declared  to  be  the  facts  tliat  in  No- 
vember, 1881,  the  said  respondents  did  dispose  of  a  number  of 
bonds  of  the  said  property  and  effects  of  the  said  Western  Divis- 
ion of  the  Western  North  Carolina  Railroad  Company  for  the 
sum  of  §23,250,  and  that  they  applied  of  the  said  sum  so  by 
them  received,  the  sum  of  $12,372  to  discharge  the  debts  for 
which  said  bonds  were  pledged,  and  they  received  in  cash 
$10,878. 

It  is,  therefore,  adjudged  and  decreed  to  be  a  fact  that  the 
said  respondents  have  wilfully  disobeyed  the  orders  of  the  court 
heretofore  made,  enjoining  and  restraining  them  from  transfer- 
ring or  disposing  of  the  effects  belonging  to  the  Western  Divis- 
ion of  the  Western  North  Carolina  Railroad  Company. 

It  is  further  declared  to  be  the  facts  that  the  said  receiver  of 
the  said  Western  Division  of  the  Western  North  Carolina  Rail- 
road Company,  Benjamin  F.  Long,  appointed  by  order  of  Judge 
Gilmer,  gave  bond  and  sureties  duly  approved,  and  that  after- 
wanls,  on  May  r2th,  18S3,  he  demanded  of  the  said  respondents 
to  account  for  and  pay  over  to  him,  as  receiver  as  aforesaid, 
all  sums  of  money  due  and  owing  to  the  said  AVestern  Divisiou 
of  the  AVestern  North  Carolina  Railroad  Company. 

And  it  is  further  declared  to  be  the  fact  that  the  said  respond- 
ents, W.  W.  Rollins  and  C.  M.  McLoud,  have  failed  and  refused 
to  {>ay  over  the  money  in  their  hands  due  and  belonging  to  the 
said  Western  Division  of  the  Western  North  Carolina  Railroad 
Company  to  the  said  receiver. 

It  is,  therefore,  adjudgeil  and  declareil  that  the  said  respond- 
ents have  wilfully  disi>beyeil  the  restraining  orders  heretofore 
made  in  the  aiuse,  and  it  is  orilereil  and  adjudged  that  the  said 
respondents,  W.  W.  Rollins  and  C.  M.  Mclx)ud,  be  each  fined 
one  hundreil  dollars  for  such  disobeilience. 
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It  is  further  ordered  and  adjudged  that  the  said  respondents, 
W.  W.  Rollins  and  C.  M.  McLoud,  pay  into  the  office  of  the 
clerk  of  the  superior  court  of  McDowell  county,  on  or  before 
the  Monday  of  the  second  week  of  fall  term,  1883,  of  said 
court,  the  sum  of  §10,378,  with  interest  thereon  from  the  12th 
(lay  of  May,  1883;  and  it  is  further  ordere<l  that  upon  the  pay- 
ing into  office  of  the  said  sum,  the  clerk  of  (he  said  court  shall 
pay  the  same  over  to  the  said  B.  F.  Long,  receiver  as  aforesaid. 
It  is  further  ordered  that  the  said  respondents  pay  the  costs  of 
this  proceeding,  to  be  taxed  by  the  clerk  of  the  said  superior 
court  of  McDowell. 

It  is  further  considered  that  the  findings  herein  made  are  for 
the  purposes  of  this  motion,  and  that  the  several  findings  and 
orders  herein  made  shall  not  in  any  way  prejudice  the  said 
receiver,  B.  F.  Long,  or  the  said  respondents,  C.  M.  ]McLond 
and  W.  W.  Rollins,  in  any  subsequent  motions  or  proceedings 
for  further  accounting  between  the  parties,  but  as  to  all  subsro- 
quent  proceedings  each  party  shall  proceed  as  advised. 

From  this  judgment  the  respondents  appeal  to  the  supreme 
court. 

It  is  adjudged  that  the  respondents'  appeal  bond  for  cnsts  of 
the  np])eal  be  fixed  at  the  sum  of  $25. 

It  is  further  ordered  that  the  respondents  give  bond  in  tlie 
sum  of  §11,000,  with  sufficient  sureties,  to  be  approved  by  the 
clerk  of  the  superior  court  of  McDowell  county,  to  abide  In- 
and  perform  the  judgments  rendered  in  this  cause. 

The  first  inquiry  to  be  met  is  as  to  the  character  of  and  effect 
of  the  finding  of  facts  by  the  court,  and  whether  upon  the  ap- 
peal we  can  examine  and  pass  upon  the  evidence  in  their  sup- 
port. It  is  contended  in  argument  that  this  is  an  interlocutory 
order  made  in  a  case  cognizable  in  a  court  of  equity  under  our 
former  system,  and  the  appeal  requires  us  to  determine  the  facts 
as  well  as  the  law,  as  is  held  in  Jones  v.  Boyd,  80  X,  C,  25S. 
Taking  this  view,  the  respondents'  counsel  has  discussed  very 
9 
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fully  the  affidavits  which  were  before  the  judge  in  the  court 
i>elow. 

We  recognize  the  interpretation  put  upon  the  amendments  io- 
troduced  into  the  constitution  by  the  convention  of  1875  by  the 
ruling  in  that  case,  but  we  do  not  consider  the  present  appeal 
within  the  principle.  This  is  not  one  of  those  interlocutory 
orders  in  furtherance  of  the  objects  of  the  suit  which  we  review 
in  full  under  the  enlarged  jurisdiction  conferred. 

A  proceeding  for  contempt,  to  vindicate  the  rightful  authority 
of  the  court  and  to  compel  obedience  to  its  lawful  commands,  is 
incidental  to  a  course  of  judicial  proceedings,  but  opens  a  new 
issue  with  those  against  whom  it  is  directed.  It  is  a  function 
not  confined  to  a  court  of  equity,  but  possessed  also  by  a  court 
of  law,  and  is  essential  to  the  full  exercise  of  jurisdiction  by 
both.     Pain  v.  Pain,  80  N.  C,  322. 

If  the  appeal  from  the  ruling  was  in  a  case  before  a  court  of 
law,  it  is  plain  we  should  be  bound  by  the  facts  found  and  could 
only  review  matters  of  law  arising  out  of  them:  why  should  a 
different  practice  prevail  where  the  cause  is  pending  before  a 
r'ourt  of  equity?  "While  we  have  but  one  form  of  action,  we" 
are  compelled  to  recognize  the  former  distinction  to  some  extent, 
in  order  to  give  practical  operation  to  the  constitution,  while  it 
is  equally  necessary,  as  far  as  practicable,  to  preserve  uniformity 
in  actions  instituted  and  prosecuted  under  the  present  system. 

There  should  be  one  and  the  same  rule  observed  in  exercising 
jurisdiction  over  appeals  from  orders,  which  a  court  of  law  was 
:i  scompetent  to  make  as  a  court  of  equity,  in  a  suit  before  it, 
and  hence,  to  avoid  confusion  and  conflict,  we  are  constrained  to 
restrict  the  jurisdiction,  as  enlarged,  to  judgments  final  as  well 
as  interlocutory,  which  are  exclusively  equitable  in  their  nature, 
and  which  a  court  of  equity  as  a  distinct  and  separate  tribunal 
could  alone  formerly  render,  and  upon  appeals  in  such  cases  we 
must  look  into  the  evidence,  written  and  embraced  in  the  trans- 
cript, and  therefrom  determine  the  facts  as  well  as  the  law  aris- 
ing from  them. 
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In  case  of  a  fine  or  conmntment  for  a  contempt  in  the  pros- 
€nce  of  the  court,  and  punitory  in  its  effect,  no  appeal  is  allowed ; 
yet  the  particulars  of  the  offence — in  other  words,  the  facts  upon 
which  the  judge  acts — must  be  set  out  in  the  record  in  order  to  a 
review  of  tlie  exercise  of  judicial  power  by  this  court,  when  the 
record  is  brought  up,  as  it  may  be  by  a  writ  of  ceriioran.  The 
Code,  §650;  Biggs,  Ex-parie,  64  X.  C,  202. 

Where  the  fine  or  commitment  is  not  punitory  merely,  but 
coercive  and  to  enforce  obedience  to  the  orders  of  the  court, 
made  in  the  progress  of  the  actioft,  an  appeal  lies  at  once,  but 
there  is  the  same  necessity  that  the  facts  should  be  found  to  ena- 
ble  the  appellate  tribunal  to  revise  the  exercise  of  the  power  and 
determine  its  lawfulness.  Cromartic  v.  CommUsionerSf  85  N.  C, 
211,  and  cases  cited. 

In  ihe  absence  of  any  adjudication,  and  we  have  found  none 
to  the  contrary,  our  conclusion  is  that  the  facts  found  by  the 
jadge  upon  evidence  are  binding  upon  the  appeal  and  we  can 
only  inquire  if  they  are  sufficient  to  warrant  his  judgment. 

The  validity  and  force  of  the  order  restraining  the  respondents 
from  making  any  disposition  of  the  bonds  of  the  defunct  cor- 
poration in  their  possession  and  directing  their  transfer  to  the 
receiver,  are  assailed  on  various  grounds,  as  well  as  the  present 
proceeding  consequent  upon  the  alleged  violation  of  the  mandate. 

1.  The  refusal  to  account  with  and  pay  over  the  effects  of  the 
o)mpany  to  the  receiver  is  justified  on  the  ground  that  this  is 
not  expressly  required  in  the  decretal  order. 

It  is  true  those  words  are  not  contained  in  the  mandate,  but 
the  receiver  is  invested  ^'with  the  usual  rights  and  powei's  of' 
I'eceivers"  and  specially  with  power  ''to  receive  into  his  posses- 
sion all  the  effects  and  choses  in  action"  of  the  dissolved  com- 
pany, and  this  involves  the  correlative  duty  of  delivery  by  the 
res|)ond€nts,  one  its  late  president,  the  other  a  director;  for  how 
«in  the  receiver  get  possession  when  the  respondents  to  whon> 
the  command  applies  withholds  it?     Not  only  is  the  delivery 
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i  :\N\v\l  v^*^'^*  *^  *"*'  ^vas  not  contemplated  when  full  redress  could 
vV  xiiVvuxK^J  l)ctween  the  parties  already  tefore  the  court),  but 
ai>\  othor  dis[)ositiou  of  them  is  restrained. 

•\  It  is  urgeil  that  the  order  was  operative  only  upon  theexe- 
v^UikU)  of  the  prescribed  bond,  and  this  being  completed  and  de- 
livt^nnl  only  on  March  29th,  1882,  the  lapse  of  three  years  after 
Oie  i\>rporatiou  ceased  to  exist,  the  appointment  became  a 
nullity  under  the  statute.  Rev.  Code,  ch.  2G,  §6,  as  explained 
iu  I  OH  Glahn  v.  De  liossely  81  X.  C,  467. 

liut  the  i*eceiver's  appointment  was  made  more  than  two  years 
pn»vious,  and  his  office  does  not  cease  until  he  shall  have  per- 
fornuxl  all  the  duties  devolving  upi^n  him,  for  the  statute  ex- 
pivssly  provides  for  its  remaining  "as  long  as  the  court  shall 
think  necessary  for  the  purposes  aforesaid,"  that  is,  until  the 
resources  of  the  corporation  arc  called  iu  and  recovered. 

If  it  were  otherwise,  a  defendant  sued  need  only  prolong  and 
put  off  the  trial  of  an  action  until   the  time   had  elapsed,  to 
osc*ape  altogether  from  liability  for  a  debt.     The  demand  was 
made  after  the  bond   was  given,  and  consequently  when  the 
receiver  was  vested  with  all  the  rights  and  |>owers  conferred  by 
the  onler.     But  a  sufiicient  answer  to  the  objection  is  found  in 
the  fact  that  the  act  annulling  the  Western  Division  comjKiuy 
ap|K>ints  the  Western  North  Carolina  company  its  trustee  and 
ivceiver,  anil  upi^n  its  cc:i>ing  to  exist,  the  appointment  is  of 
noixssity  and  but  a  sul>stitutiou  of  another  in  pdace  of  a  corpo- 
ration receiver,  which  had  ceased  to  exist  under  the  provisions 
of  the  act  of  March  29th,  ISSO,  as  held  iu  the  lormer  appeal, 
re|wrtetl  in  Sj  X.  C,  4So. 

3.  It  is  next  objectcil  that  an  indemnilying  undertaking  is  an 
iDdis|>ens:ible  prerequisite  to  the  is:-uing  of  an  injunction,  C.  C. 
P.,  §ir«2,  and  m^-ne  being  re*|uired  in  the  or^lor,  it  wai?  ineffectual 
and  void. 

Without  i^issing  uf^nni  the  qut^tion  whether  the  bond  given 
upon  the  issue  of  the  previous  preliminary  order  extends  to  that 
vhidi  fontinut^d  the  restraint,  as  argucil  for  the  apjiellees,  it  ir^ 
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ti  suflScient  answer  to  the  objection  that  respondents  were  before 
the  judge  when  it  was  made,  and  while  they  appealed  trom  it,  it 
was  not  upon  the  ground  that  it  was  defective  in  this  respect, 
and  the  validity  of  the  order  was  upheld  in  this  court. 

But  the  absence  of  the  requirement  for  an  indemnity  does  not 
render  the  order  void  so  that  its  comniiands  may  be  violated  with 
impunity.  While  it  remains  it  must  be  obeyed,  and,  if  irregu- 
lar, vacated  or  corrected  by  an  application  to  the  authority  that 
made  it. 

In  reference  to  such  an  order,  it  must  be  obeyed  as  long  as  it 
exists,  and  the  remedy  of  an  aggrieved  party  must  be  found  in  a 
motion  to  dissolve  and  not  in  setting  it  at  defiance.  His  only 
safe  course  is  to  obey  until  the  order  is  set  aside.  1  Whit.  Prac., 
§104. 

In  Sledge  v.  Blum,  63  N.  C,  374,  Pearson,  C.  J.,  expressed 
the  opinion  that  an  injunction  issued  without  bond  is  not  void, 
though  irregular,  and  that  a  bond  may  be  filed  nunc  pro  tunc, 
and  the  irregularity  cured. 

In  Richards  v.  Baurmany  65  N.  C,  162,  the  bond  was  given 
before  the  motion  was  passed  on  to  vacate,  and  it  was  held  to 
TCmove  the  grounds  for  the  motion  in  this  respect. 

In  Miller  v.  Parker,  73  N.  C,  58,  the  order  was  vacated  upon 
the  peremptory  demands  of  the  statute,  because  no  such  bond  of 
indemnity  had  been  given. 

But  none  of  the  cases  which  we  have  been  able  to  find  in  our 

own  reports  sustain  the  proposition  that  the  order  for  an  injunc- 

i       tion  is  a  nullity  unless  preceded  or  accompanied  with  such  bond ; 

nor  has  any,  except  that  of  Pell  v.  Lander,  8  B.  Monc.  (Ky.), 

\       554,  decided  elsewhere,  been  called  to  our  attention.     This  case 

■ 

I  is  in  its  features  exceptional,  as  it  was  an  attempt  to  arrest  a  sale 
I       under  execution,  and  the  officer  chose  to  obey  the  mandate  in  the 

writ.  It  cannot  be  regarded  as  establishing  a  general  principle. 
We  prefer  to  adhere  to  the  rule  which  disallows  a  violation  of 

^judicial  order  while  it  remains,  and  compels  a  i>arty  afiected  by 

its  operation  to  make  a  direct  application  for  its  reformation  or 

vacation. 


I 


134  IN  THE  SUPREME  COURT. 


Young  v,  Rollins. 


4.  Assuming  the  facta  ^  foand  to  be  true,  it  is  a  case  of  mani- 
fest disregard  of  the  direct ious  of  the  court,  and  in  law  a  con- 
tempt of  its  authority  whicK  fully  warrants  the  action  of  the 

judge. 

We  cannot  listen  to  considerations  of  policy  and  the  motives 

which  promoted  the  effort  to  obtain  supposed  advantages  to  those 
interested  in  the  funds  in  this  known  disregard  of  the  orders. 
The  court,  for  reasons  adjudged  sufficient,  commanded  this  fund 
to  be  retained  and  paid  over  to  the  receiver,  and  this  the  respond- 
ents should  have  done  and  then  asked  for  au  allowance  of  any 
claim  they  may  have  against  it*  It  is  the  most  imperative  duty 
of  a  court,  when  it  makes  a  lawful  order,  to  compel  obedience; 
and  a  judicial  tribunal  would  be  useless,  if  it  failed  to  exercise 
iU  power,  for  most  practical  purposes. 

Upon  a  review  of  the  case  we  find  no  error,  and  this  will  be 
certified  to  the  court  below. 

No  error.  AfiSrmed. 


''  M.  YOUNG  V.  W.  W.  ROLLINS  and  others. 
Parties — Summons — Amendm  eiiL 

1 .  The  refusal  of  ihc  court  below  to  grant  plaintiff's  motion  to  make  an  addi- 

tional party  at  chambers,  in  this  case,  where  notice  was  served  upo» 
such  party,  but  without  giving  notice  of  the  intended  motion  to  those  al- 
ready defendants,  is  affirmed. 

2.  The  additional   defendant  could  have  been  brought  in  by  suniQions  regu* 

larlv  issued. 

3.  Whether  the  judge  had  the  power  to  allow  such  amendment  out  of  term 

time. — Quare. 

Motion   heard   at  Chambers    on   August   29,    1883,  in  an 
action  pending  in  McDowell  Superior  Court,  before  Graves,  Jl 


*  Mr.  Justice  Meurimon  having  been  of  counsel,  did  not  sit  on  the  hearing 
of  this  case. 
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The  plaintifT  mov^ed  to  make  the  Western  North  CuroliiKi 
railroad  company  a  party  defendant.  The  motion  was  refused 
on  the  ground  that  the  court  had  not  the  power  to  grant  it,  and 
the  phiiutifF  appealed. 

Messrs,  Hinsdale  <fr  Devereux  and  H'.  3f.  Robbinsy  for  plaUitifi'. 
Messrs.   D.   Sclienck  and    Reade,  Busbce  &  Busbce,  for  de- 
fendants. 

Smith,  C.  J.  This  action  was  begun  on  February  lOtl), 
1880,  and  the  Western  North  Carolina  railroad  company,  as 
now  organized,,  formed  on  May  27th  thereafter,  upon  the  extinc- 
tion of  the  preceding  corporation  of  the  same  name.  On  August 
17th,  1883,  notice  signed  by  counsel  of  the  ])laintifr  w^as  issued 
and  two  days  later  served  upon  the  sju'd  company,  of  a  motion 
to  be  made  before  the  judge  holding  the  courts  of  the  district 
of  which  McDowell  county  is  part,  at  Newton,  in  Catawba 
county,  on  the  29th  day  of  that  month,  "  to  make  the  Western 
North  Carolina  railroad  company  a  party  defendant  in  the 
action,"  and  to  admit  other  plaintiffs. 

At  the  time  and  place  mentioned  the  company  appeared  and 
affidavits  were  submitted  and  read  on  its  behalf,  and  in  .support 
of  the  motion  to  make  the  company  a  party  defendant,  when 
the  following  ruling  was  made  : 

The  court  doth  adjudge  that  it  has  not  power  in  this  case  to 
make  the  W.  N.  C.  R.  R.  Co.  a  party  defendant,  and  upon  this 
ground  the  motion  to  make  the  W.  N.  C.  R.  R.  Co.  a  party 
is  refusetl. 

From  this  judgment  the  plaintiff  appeals. 

We  do  not  understand,  as  the  appellant's  counsel  do,  the 
application  to  be  for  leave  to  issue  a  summons  and  thus  bring  in 
the  company,  which  is  present  before  the  judge  upon  notice,  as 
an  additional  defendant,  but  to  render  the  application  effectual 
at  once  by  a  judicial  order  operating  upon  the  comjmny.  Thus 
interpreted,  and  the  repetition  in  very  words  contained  twice  in 
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the  deiiving  judgment  indicates  that  the  ruling  was  predicated 
upon  the  f«»rm  of  the  motion,  we  concur  in  the  refusal.  That 
such  was  the  view  of  His  Honor  in  the  peremptory  and  unex- 
plained responsive  action  to  the  proposition,  derives  support 
from  the  fact  that  no  notice  was  given  to  the  defendants  who 
were  entitled  to  the  information  of  the  intended  motion,  while 
the  company,  which  really  had  no  interest  in  the  matter  until 
.^orved  with  summons,  did  have  such  notice.  Then  the  opinion 
of  the  court  that  it  had  no  such  power  as  was  invoked,  "  in  this 
cc.ic,^^  does  not  seem  to  imply  a  total  abnegation  of  a  right  to 
authorize  the  addition  of  new  defendants  by  process  sued  out 
lor  tliem,  unless  the  application  be  during  the  term  of  a  court, 
since  there  is  no  suggestion  that  the  refusal  was  upon  that 
ground. 

We  do  not  decide  upon  the  general  question  of  the  exercise  of 
the  right  of  allowing  such  amendment  out  of  term  time,  the 
inconvenience  of  which  will  readily  occur  to  any  one,  nor  to 
the  sufficiency  of  the  reasons  assigned  for  that  now  proposed, 
after  such  long  delay,  and  when  the  only  object  seems  to  be  to 
reach  other  assets  which  can  as  well  be  pursued  in  a  separate 
action,  the  consideration  of  which  belongs  to  the  jndge  whose 
discretion  is  addre&sed  and  whose  decision  is  not  reviewable. 

Our  conclusion  is  that  His  Honor  was  right  in  denying  the 
motion  in  the  form  assumed,  as  beyond  his  authority  to  grant 
it.  If  we  misconstrue  the  ruling,  the  words  used  to  express 
which  are  in  such  guarded  and  precise  language,  no  harm  can 
come  to  the  plaintiffs,  since  they  can  renew  the  application  in  an 
unobjectionable  form,  and,  indeed,  if  never  allowed,  a  remedy  is 
open  to  the  receiver  in  a  new  and  distinct  suit  against  the  com- 
pany, charged  with  having  obtained  some  of  the  assets  of  the 
defunct  corporation  which  it  succeeds.     There  is  no  error. 

No  error.  Affirmed. 
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*E.  F.  ASHE  V.  J.  T.  GRAY. 
Jurisdiction — Action  for  deceit  and  false  xcarranty. 

1.  The  former  ruling  in  this  case  (S8  N.  C,  190),  to  the  efiect  that  an  action 

for  deceit  and  false  warranty  in  the  sale  of  a  horse,  is  cognizable  in  the 
superior  court,  though  the  damages  claime<l  amount  only  to  fifty  dollars, 
is  affirmed. 

2.  Held  further :  Although  some  of  the  articles  in  the  complaint  show  that  the 

plaintiff's  claim  rests  in  contract,  yet  taken  in  connection  with  the  others 
and  considering  the  complaint  as  an  entirety,  it  sets  out  a  cause  of  action 
ex  delicto, 

3.  Where  a  complaint  contains  a  cause  of  action  of  which  the  court  has  not, 

and  others  of  which  it  has  jurisdiction,  the  court  will  disregard  the 
former  and  proceed  to  try  the  latter. 

{  Watson  V.  Doddy  72  N.  C,  240;  Hicks  v.  Skinner,  Ib.y  1 ;  Haywood  v.  Daves,  81 
N.  C,  8 ;  Letcis  v.  Itountree,  lb.,  20 ;  Derereux  v.  Devereux,  lb.,  12 ;  Mizell  v. 
Simmons,  82  N.  C,  1;  Lassiter  v.  Ward,  11  Ired.,  443;  Blanton  v.  Wall,  4 
Jones,  532;  Oiamberlain  v.  Bobertson,  7  Jones,  12;  Street  v.  Tuck,  84  N. 
C,  605;  Finch  v.  BaskerviUe,  85  N.  C,  205,  cited  and  approved). 

Petition  to  rehear  filed  by  defendant  and  lieard  at  February 
Term,  1884,  of  The  Supreme. Court. 

The  decision  in  this  case,  as  reported  in  88  N.  C,  190,  was 
that  an  action  for  deceit  and  false  warranty  in  the  sale  of  a  horse, 
is  cognizable  iu  the  superior  court,  though  the  damages  claimed 
amount  only  to  fifty  dollars.  The  defendant  asks  that  the  ruling 
be  reversed,  and  states  in  his  petition  to  rehear: 

1.  The  complaint  and  answer  show  that  plaintiflF  did  not 
sae  for  deceit  and  fraudulent  representations,  associated  with  a 
cause  of  action  for  a  false  warranty,  but  that  the  first  and  second 
articles  of  the  complaint  are  allegations  of  a  contract  of  war- 
ranty, for  the  breach  of  which  damages  are  laid  at  fifty  dollars; 
and  the  third  and  fifth  articles  of  the  complaint  set  out  a  cause 


*Mr.  Justice  AsH£  being  a  relation  of  the  plaintiff,  did  not  sit  on  the  hear- 
ing of  this  case. 
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of  action  for  deceit  and  false  warranty.  The  plaintifTy  iu  his 
prayer  for  judgment,  treats  these  articles  as  separate  causes  of 
action. 

2.  The  court  erred  in  holding  that  the  deceit  practiced,  in  con- 
nection with  the  sale  and  inseparable  from  it,  was  the  gist  of  the 
action.  The  only  issues  asked  by  plaintiff  were  as  to  the  con- 
tract of  warranty  and  damages,  notwithstanding  all  the  allega- 
tions in  the  complaint  as  to  deceit  and  false  warranty  were 
expressly  denied  in  the  answer,  and  they  must  therefore  be 
deemed  to  have  been  abandoned  {Tayloe  v.  Steamship  Co.,  88  N. 
C,  on  page  17),  leaving  the  cause  of  action  on  the  contract — 
damages  fifty  dollars — and  ousting  the  jurisdiction  of  the  supe- 
rior court. 

3.  The  court  erred  in  holding  that  the  averments  in  the  com- 
plaint determined  the  jurisdiction.  If  it  be  true  that  the  "sum 
demanded"  and  not  the  "amount  in  dispute"  controls  the  juris- 
diction, it  does  not  follow  that,  because  a  plaintiff  joins  a  tort 
with  contract  (which  is  less  than  $200)  the  superior  court  neces- 
sarily has  jurisdiction. 

Messrs.  J,  A.  Lockhart  and  Hinsdale  &  DevereuXy  for  plaintiff. 
3//'.  J,  D.  ShaWy  for  defendant. 

Smith,  C.  J.  "The  weightiest  considerations  make  it  the 
duty  of  the  court  to  adhere  to  its  decisions.  No  case  ought  to 
be  heard  upon  petition  to  rehear  unless  it  was  decided  hastily^ 
and  some  material  point  was  overlooked,  or  some  dii'ect  authority 
not  called  to  the  attention  of  the  court." 

This  language  of  the  late  Chief- Just  ice,  found  in  the  opinion 
in  Watson  v.  Dodd,  72  N.  C.j  240,  is  almost  in  the  very  words 
reiterated  by  different  members  of  the  court  in  Hicks  v.  Skinner y. 
at  the  same  term;  Lexcis  v.  RountreCy  81  N.  C,  20;  Haywood  \k 
DaveSy  J  6.,  8;  Devereux  v.  DevereuXy  76.,  12 ;  and  ilizell  v.  Sim- 
mdn*,  82  N.  C,  1.    The  rule  is  a  safe  and  salutary  rule,  sufficient  to 
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admit  of  the  prompt  correction  of  errors  in  law,  and  securing 
consistency  and  uQiformity  in  its  established  principles. 

We  have  not  had  our  attention  directed  upon  this  ixjhearing 
to  any  overlooked  adjudication  or  authority  upon  the  point 
wherein  lies  the  alleged  erroneous  ruling  in  law,  but  the  argu> 
ment  invites  us  to  reconsider  the  complaint  and  put  upon  it  and 
the  results  of  the  verdict  a  diflerent  construction  from  that  before 
given. 

Upon  a  re-examination  of  the  complaint,  we  adhere  to  the 
opinion,  that  while  the  first  three  articles,  separate<l  from  what 
follows,  will  admit  of  an  interpretation  that  the  claim  rests  in 
contract,  yet,  considered  in  connection  with  the  context  and  the 
complaint  as  an  entirety,  it  is  manifestly  intended  to  set  forth  a 
cause  or  causes  of  action  ex  delicto,  combining  a  cause  of  action 
upon  a /(Use  warrant,  which  dispenses  with  £l  scienter,  vfith  one 
upon  false  and  fraudulent  representations  in  which  a  scienter 
must  be  alleged  and  shown. 

The  gist  of  the  complaint  upon  the  false  warranty  being  in 
the  inducement  which  led  to  the  making  of  the  contract  and  not 
in  the  violation  of  the  contract  itself,  the  fifth  article  concludes 
with  the  averment  that  "by  the  said  false,  fraudulent,  and 
deceitful  representation,  and  by  the  false  warranty  of  the  defend- 
ant, the  plaintiff  was  induced  to  exchange  horses,  with  the 
defendant." 

The  vicious  propensities  of  the  horse  seem  to  have  been  con- 
ceded, as  no  issue  upon  this  matter  was*  submit  ted;  and  the  sole 
controversy  was  as  to  the  making  the  warranty,  the  alleged 
mismanagement  of  the  horse  by  the  plaintiff  in  the  develop- 
ment of  the  vicious  traits,  and  in  contributing  to  his  damages, 
and  their  measure. 

These  responses  are  as  appropriate  to  the  cause  of  action  based 
upon  a  false  warranty^  as  to  a  cause  of  action  founded  on  a  con- 
tract broken. 

We  add  to  the  cases  cited  in  the  former  opinion,  and  in  cor- 
roboration, the  following:     Lassiter  w    Ward,  11  Ired.,  443; 
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Blanton  v.  Wall,  4  Jones,  532 ;  Chamberlain  v.  Robertson^  7 
Jone«,  12  ;    Williamson  v.  AUiaonj  2  East,  446. 

The  presence  in  the  complaint  of  a  cause  of  action  whereof 
the  court  has  not,  with  those  whereof  the  court  can  take  cogni- 
zance, cannot  defeat  the  exercise  of  jurisdiction  over  the  latter, 
and  may  be  disregarded.  Indeed,  on  ddmurrer,  the  effect  of 
misjoinder  is  to  separate  the  causes  of  action,  not  to  put  an  end 
to  the  suit.  Street  v.  Tuck,  84  N.  C,  605  ;  Finch  v.  BaskervUley 
85N.  C,  205;  C.  C.  P.,  §131. 

The  complaint  being  for  a  tort,  sustains  the  jurisdiction, 
though  the  charge  of  a  guilty  knowledge  of  the  falsity  of  the 
representations  which  influenced  the  plaintiff  in  making  the 
contract  of  exchange,  may  not  have  been  proved,  and  for  the 
want  of  which  no  issue  was  asked  to  be  made  up. 

We  therefore  affirm  the  judgment  and  deny  the  applicntion 
of  the  defendant  at  his  costs. 

No  error.  Affirmed. 


ELIZA  WISEMAN  v.  THOMAS  WITHEROW. 

Jurisdiction — Running  Account — Sum  demanded  micst  be  in  good 

faith  as  to  amount  due. 

The  superior  court  has  no  jurisdiction  of  an  action  to  recover  upon  a  run- 
ning account  of  $312  where  it  is  shown  that  from  time  to  time  the  defend- 
ant liad  reduced  the  amount  by  sundry  paymenUt,  to  a  sum  under  $200  at 
the  time  the  action  was  brought.  While  the  sum  demanded  ordinarily 
determines  the  jurisdiction,  3'et  the  plaintiff  must  make  his  demand  in 
good  faith  and  not  for  the  purpose  of  giving  the  court  jurisdiction. 
{Froelich  v.  Express  Q).,  67  N.  C,  1,  cited  and  approved). 

Civil  Action  tried  at  Spring  Term,  1883,  of  McDowell 
Superior  Court,  before  Gudger,  J. 

Upon  the  call  of  this  case,  the  defendant^•^  counsel  moved  to 
dismiss  the  action  upon  the  ground  of  a  want  of  jurisdiction. 
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and  '^  it  appearing  ti)  the  court  that  it  has  not  jurisdiction  of 
the  subject  matter  of  the  action,  it  is  adjudged  that  the  same  be 
dismissed  at  plaintiff's  costs,"  and  from  this  ruling  the  plaintiff 
appealed.  The  facts  necess:irv  to  an  understanding  of  the  point 
decided  in  this  court  are  sufficiently  stated  in  its  opinion. 

Messrs,  Slndair  &  Sinclair  and  J,  B,  Baichelor,  for  plaintiff. 
Mr.  M,  11.  Justice,  for  defendant. 

Merrimon,  J.  It  is  the  sum  of  money  denianded  in  the 
action  upon  the  contract,  express  or  implied,  that  determines  the 
question  of  jurisdiction,  in  a  case  like  the  present  one,  but  the 
law  contemplates  that  the  plaintiff  will  make  his  demand  in 
good  faith  and  with  reasonable  certainty,  as  to  the  amount  in 
dispute,  and  with  no  purpose  to  evade  or  give  the  jurisdiction 
improperly. 

If  it  manifestly  appears  to  the  court  that  the  sum  demanded 
is  greater  than  was  really  due,  and  was  so  alleged  for  the  pur- 
pose of  giving  the  court  jurisdiction,  when  in  truth  and  law  it 
could  not  attach,  then,  in  the  language  of  the  late  Chief- Justice 
Pearson,  in  Froelich  v.  Express  Co.,  67  X.  C,  1,  "it  is  the 
duty  of  the  court,  ^  ex  mero  motu/  to  interfere  and  prevent  an 
evasion  of  the  constitution." 

In  this  case,  the  court  below  does  not  specify  the  particular 
i^round  upon  which  the  judgment  dismissing  the  action  for  want 
of  jurisdiction  was  founded,  but  we  must  presume,  in  view  of 
the  facts  appearing  in  the  record,  that  it  rested  upon  the  ground 
that  there  was  obviously  a  purpose  to  give  the  court  jurisdiction, 
when  the  facts  and  the  law  arising  upon  them  would  not  allow 
the  same. 

It  seems  to  us  that  there  were  facts  that  warranted  the  action 
of  the  court.  The  plaintiff  sued  for  §312,  for  feeding  and 
lodging  the  defendant's  servant,  at  regular  intervals,  for  a  period 
embracing  several  yeare.  Pending  that  time,  the  defendant  from 
time  to  time  paid  on  account  of  such  running  indebtedness  sun- 
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dry  sums  of  money,  thus  discharging  the  same  pro  tantOy  until, 
at  the  time  the  action  was  brought,  he  owed  her  only  the  sum  of 
$58.75.     This  appears  from  the  plaintiff's  own  showing. 

Her  daughter,  under  her  direction,  kept  the  account,  and  she 
knew  or  could  have  known  what  sum  Wiis  due  her.  It  was  not 
fair  or  proper  to  allege  that  so  large  a  sum  was  due,  when  in 
fact,  within  her  knowledge,  so  small  a  one  was  due. 

We  think  the  court  was  warranted  in  giving  tlie  judgment 
appealed  from.  There  is  no  error  and  the  judgment  must  be 
aflfirmed. 

Xo  error.  Affirmed. 


H.  R.  BROOKS  and  others  v.  Z.  T.  BROOKS  and  others. 

Amendment  of  Pleadings — Ejedmaxt— Right  to  open  andconchule, 

1.  An  amendment  of  pleading  is  ordinarily  left  to  the  discretion  of  the  pre- 
siding judge;  but  where  it  is  of  such  nature  as  renders  a  corresponding 
amendment  necessary  on  the  part  of  the  adverse  parly,  a  refusal  to  allow 
the  latter  is  appealable. 

'2.  Where  a  motion  to  amend  an  answer  is  disallowed,  the  defendant  cannot 
avoid  the  binding  efl'ect  of  the  answer  by  a  disclaimer  ore  tenus  of  the 
defence  set  up ;  and  the  facts  therein  stated  are  legal  evidence  against 
him. 

o.  The  parties  admitted  on  the  trial  of  this  case  that  there  was  no  controversy 
as  to  the  location  of  the  land  in  dispute,  and  they  are  l)ound  by  the  admis- 
sion. 

4.  The  practice  in  reference  to  opening  and  concluding  the  argument  before 
the  jury,  is  regulated  by  a  role  of  the  superior  court  (89  N.  C,  609 
rule  G),  and.the  decision  of  the  judge  is  not  reviewable  on  apical. 

{Dobson  V.  Chambers^  78  N.  C,  334;  Henry  v.  Cannon^  86  X.  C,  24;  Wiggina 
V.  McCoy,  87  N.  C.,490;  GUI  v.  Young,  88  X.  C,  58;  Adams  v.  Udof,  87 
N.  C,  3o6;  Guy  v.  Manuel,  89  N.  C,  83;  Churchill  v.  Lee,  77  N.  C,  341, 
cited  and  approved). 

Ejectment  tried  at  Fall  Term,  1883,  of  Person  Sui)erior 
Court,  before  MacRae,  J, 
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Both  the  plaintiffs  and  defendants  claim  to  derive  title  from 
Larkin  Brooks,  deceased.  The  plaintiffs  are  the  heirs-at-law  of 
David  Brooks,  and  the  defendants  are  the  heirs-at-law  of  the 
said  Larkin  Brooks. 

On  the  trial  the  plaintiffs  put  in  evidence  a  deed  from  Larkin 
Brooks  and  his  wife  to  David  Brooks,  dated  July  22d,  1873. 

The  defendants  denied  the  validity  of  this  deed  upon  the 
ground  that  their  ancestor  Larkin  Brooks  was  insane,  and  had 
not  sufficient  mental  capacity  at  the  time  he  signed  this  deed  to 
execute  such  an  instniment.  Numerous  witnesses  were  exam- 
ined befoi-e  the  jury  in  respect  to  his  mental  capacity,  and  this 
was  the  principal  question  at  issue. 

The  defendants  Z.  T.  Brooks  and  Larkin  Brooks,  Jr.,  set  up 
in  their  answer,  as  a  matter  of  special  defense,  that  David  Brooks, 
the  ancestor  of  the  plaintiffs,  had  in  his  life-time  contracted  in 
writing  to  sell  to  each  of  them  a  part  of  the  land  in  dispute. 

The  plaintiffs  read  the  answer  of  these  defendants  in  reference 
to  such  special  defence,  as  an  estoppel  upon  them.  They  then 
moved  the  court  for  leave  to  amend  their  answer  by  striking  out 
so  much  thereof  as  referred  to  such  contract  of  purchase  and  as 
embraced  such  special  defense.  The  court  refused  to  allow  the 
motion  to  amend  and  the  defendants  excepted.  Xo  testimony 
was  introduced  by  the  defendants  in  support  of  said  special 
defense. 

The  last  named  defendants  then  moved  the  court  to  allow 
thera  to  enter  a  diadaimer  of  all  title  and  claim  to  the  land  in 
controversy  derived  from  David  Brooks.  This  motion  was  also 
denied  by  the  court.  They  then  prayed  the  court  to  charge  the 
jury  that  they  disclaimed  and  abandoned  all  claim  under  David 
Brooks.  The  court  declined  to  grant  the  prayer,  and  they  again 
excepted.  They  then  requested  the  court  to  instruct  the  jury 
that  the  plaintiff's  had  introduced  no  evidence  as  to  the  location 
of  the  land  mentioned  in  the  complaint.  The  court  declined  to 
grant  the  prayer,  because  it  was  admitted  by  counsel  on  both 
sides  at  the  beginning  of  the  trial,  that  both  plaintiffs  and  de- 
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fendants  claimed  under  Larkin  Brooks,  and  that  there  was  no 
controversy  as  to  the  location  of  the  land,  and  that  as  the  de- 
fendants' connsel  had  stated  that  they  would  introduce  no  testi- 
mony in  support  of  the  third  defense  of  the  answer,  the  only  ques- 
tions for  the  jury  were,  the  mental  condition  of  Larkin  Brooks 
at  the  time  he  executed  the  deed  to  David  Brooks,  and  the 
rental  value  of  the  land  on  the  question  of  damages;  and 
further,  because  one  Ruffin  R.  Woody,  the  first  witness  intro- 
duced by  plaintiffs,  had  testified  "that  he  was  well  acquainted 
with  the  lands  described  in  the  deed  from  Larkin  Brooks  to 
David  Brooks,  and  as  to  the  value  of  the  same ;  that  they  were 
known  as  the  home  place  and  the  Mayo  tract;  that  Larkin 
Brooks  was  in  possession  at  the  execution  of  the  deed;  that  he 
remained  in  possession  up  to  his  death,  and  his  heirs  have  l)een 
in  possession  ever  since  his  death."  The  defendants  excepted. 
The  counsel  for  the  defendants  insisted  upon  his  right  to  close 
the  argument  to  the  jury.  The  court  held  otherwise,  and  the 
defendants  again  excepted,  and  appealed  from  the  judgment. 

Messrs,  Graham  ct  Ruffin,  for  plaintiffs. 
J//-.  L.  (7.  Edwards,  for  defendants. 

Merrimox,  J.  It  is  within  the  discretion  of  the  court  to 
allow  or  disallow  a  proposed  amendment  of  the  pleadings, 
either  before  or  on  the  trial  of  an  action,  and  the  exercise  of 
such  discretion  is  not  reviewable  in  this  court,  Dobsoii  v. 
Chambers,  78  X.  C,  334;  Henry  y.  Cannon,  86  N.  C,  24; 
Wiggins  v.  McCoy,  87  N.  C,  499;  Gill  v.  Young,  88  K  C.,58- 

There  are  cases,  however,  where  the  auiendment  allowed  may 
create  a  right  in  the  adverse  party  to  be  allowed  to  make  corre- 
sponding amendments  or  put  in  additional  pleadings  rendered 
necessary  by  the  amendments  first  allowed.  In  such  cases,  if 
the  court  should  disallow  a  proper  application  to  amend,  the 
action  of  the  court  would  be  reviewable  here.  Gill  v,  Young^ 
supra. 
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Parties  are  bound  by  their  pleadings,  and  declarations  of  fact 
made  therein  are  evidence  against  them  in  any  proper  case.  The 
ooart  having  refused  to  allow  Z.  T.  Brooks  and  Larkin  Brooks^ 
defendants,  to  amend  their  answer  by  withdrawing  so  much 
thereof  as  raised  the  special  defense,  it  remained  as  though  they 
liad  not  made  the  motion  to  amend,  and  they  were  bound  by  it 
for  all  the  purposes  of  such  a  pleading,  and  the  facts  thereui 
stated  were  competent  as  evidence  against  them,  like  declarations 
made  by  them  on  any  occasion.  As  evidence,  they  were  to  be 
taken  for  what  they  were  worth,  subject  to  any  proper  explana- 
tion the  i>arties  making  them  could  give.  Xor  could  the  defend- 
ants avoid  the  binding  effect  of  their  answers  by  an  attempt  to 
disclaim  ore  tenus  that  they  claimed  under  David  Brooks.  They 
were  bound  by  their  answer  as  it  appeared  in  the  record  accord- 
ing to  its  legal  effect,  and,  besides,  it  was  legal  evidence  against 
them.  It  was  their  folly  to  plead  inconsistent  defences.  Thf 
court,  therefore,  proj^erly  refused  to  instruct  the  juiy  that  the 
defendants  had  disclaimed  and  abandoned  all  claims  under  David 
Brooks.     Adams  v.   Uiley,  87  N.  C,  356;  Guy  v.  Jfanuel,  81> 

It  very  plainly  appears  that  the  principal  question  in  contest 
on  the  trial  was  as  to  the  mental  capacity  of  Larkin  Brooks,  thr 
elder.  It  was  admitted  by  the  counsel  on  both  sides,  in  the 
presence  of  the  court,  that  both  the  plaintiffs  and  defendants 
claimed  the  laud  described  in  the  complaint,  aud  there  was  nn 
I  controversy  as  to  its  location.  Such  admissions  are  binding  upon 
'  the  j)arties  and  their  counsel,  aud  when  distinctly  made,  the  court 
;  may  justly  enforce  them  in  the  progress  of  the  trial.  Besides,  i\ 
witnes  testified  that  he  knew  and  was  well  acquainted  with  the 
{  land  meutiond;  that  part  of  it  was  called  the  "home  place"  and 
the  other  part  the  "Mayo  tract."  Two  of  the  defendants  allc;^e 
in  their  answer  that  they  respectively  purchased  the  land  so  desig- 
j  nated  from  the  ancestor  of  the  plaintiffs.  The  court  properly 
and  justly  refused  to  instruct  the  jury  that  there  was  nu  evidence 
as  to  the  location  of  the  land.  There  was  evidence  ju'lnting  out 
I  10 
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the  location,  and  besides,  it  appears  from  the  conduct  of  the  trial, 
the  admissions  and  declarations  of  counsel,  that  there  was  no  real 
contest  about  its  location.  If  the  defendants  intended  to  make 
II  contest  as  to  that,  they  ought  in  common  fairness  to  have  said 
so ;  at  all  events,  they  should  not  have  so  demeaned  themselves 
as  to  mislead  the  plaintiffs.  The  utmost  fairness  ought  to  ho 
observed  in  all  judicial  proceedings,  and  especially  in  the  con- 
duct of  trials. 

Apart  from  this  case,  it  is  a  sad  mistake  to  suppose  that  the 
practice  of  the  law  is  a  game  of  hazard,  to  be  won  by  shift, 
subterfuge,  deception  and  dissembling.  On  the  contrary,  the  law 
requires  of  tliose  who  practice  in  its  courts  the  strictest  and  most 
delicate  observance  of  candor,  truth,  integrity,  justice  and  fair 
dealing  in  the  conduct  of  all  legal  proceedings,  in  and  out  of 
court.  There  could  scarcely  be  a  greater  reproach  to  a  well-bred 
lawyer,  than  to  say  of  him  truly  that  he  had  gained  his  case  by 
trick  and  circumvention ! 

The  plaintiffs  alleged  in  their  complaint  tliat  they  had  title  to 
the  land  in  question,  and  the  defendants  having  broadly  denied 
this  leading  and  material  allegation,  the  burden  of  proving  it 
rested  on  the  plaintiffs.  Both  parties  having  introduced  evidence, 
the  rule  of  practice,  settled  by  many  decisions,  gave  the  plaintiffs 
the  right  to  close  the  argument  to  the  jury.  Churchill  v.  Lee,  77 
N.  C,  341 ;  Clark's  Code,  210. 

How  the  argument  of  causes  shall  be  conducted  and  the  order 
of  argument  is  a  matter  of  practice,  and  is  now  regulated  by  a 
rule  of  practice  in  the  superior  courts,  and  rests  in  the  discretion 
of  the  court.  Its  exercise  of  discretion  is  not  reviewable  in  this 
court.     See  rule  6,  89  X.  C,  609. 

There  is  no  error  in  the  niling  of  the  court  below,  and  its 
judgment  must  be  affirmed. 

No  error.  Affirmed. 
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H.  ATKINSON  and  wife  v.  D.  McINTYRE  and  others. 
Pleading — Ajiswer — Tenants  in  Common — Boundaries  of  land. 

Ao  answer  to  a  petition  for  division  of  land,  which  alleges  that  the  boundaries 
of  the  land  described  in  a  deed  set  out  in  the  complaint  are  not  sufficient  to 
locate  any  land,  and  that  therefore  no  title  passed  by  the  deed  to  the  peti- 

^  (ioners  as  tenants  in  common,  is  frivolous  and  will  be  disregarded. 

Special  Proceeding  for  partition  of  land  commenoed  before 
the  clerk  and  heard  at  Spring  Term,  1883,  of  Robeson  Supe- 
rior Court,  before  MaeRae,  J. 

The  petition  alleged  that  in  1851  one  John  O.  Daniels  con- 
veyed the  land  in  question  to  Demaris  Thompson,  Oliver  Thomp- 
son, Absla  Thompson,  James  Thompson  and  Charity  Thomp- 
son; that  Oliver  died  without  issue;  that  Absla  intermarried 
with  the  other  plaintiff,  Hybert  Atkinson,  and  Demaris  inter- 
married with  Dugald  C.  Mclntyre,  who  died,  leaving  the 
defendant  in  this  case  his  heir-at-law ;  that  James  Thompson 
sold  his  interest  in  the  land  to  said  Dugald  C.  Mclntyre ;  and 
Charity,  who  married  W.  J.  Smith,  sold  her  interest  also  to  the 
said  Dugald  C.  Mclntyre,  her  husband  joining  in  the  deed. 
The  land  so  conveyed,  of  which  a  partition  was  sought,  was 
hounded  as  follows,  to-wit: 

B^inning  at  a  stake  in  Charles  Thompson's  line,  upper  one 
hundred  acre  tract,  and  runs  with  that  line  No.  80  east  27 
chains  to  a  small  pine:  then  along  his  other  line,  No.  12  west, 
25  chains,  to  a  stake  by  three  pines,  then  So.  61  east  1  chain  to 
a  stake,  two  pines  and  a  sweet  gum,  then  So.  40  west  24  chains 
to  a  stake  in  said  Thompson's  line  of  a  one  hundred  acre  tract, 
then  No.  30  west  17  chains  to  the  other  corner,  then  So.  65 
vest  44  chains  and  75  links  to  his  other  corner,  and  then  No.  30 
west  27  chains  to  the  lieginning. 

The  defendants,  in  their  answer,  admit  that  John  O.  Daniels 
conveycil    the   land    as  described   in    the  petition  to   Demaris 
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Tliompson,  Oliver  Thompson,  James  Thompson,  Absia  Tliomp- 
son  and  Cliarity  Thompson  ;  that  Oliver  died  without  issue,  and 
that  James  Thompson  and  William  J.  Smith  and  wife,  Charity^ 
sold  and  conveyed  their  interest  in  the  land  to  Dugald  C.  Mc- 
Intyre, and  that  he  is  dead,  leaving  the  defendants  his  heirs- 
at>law;  and  tliat  the  parties  intermarried  as  alleged. 

But  they  say  '^  that  it  is  impossible  to  ascertain  or  find  the 
corners  or  boundaries  mentioned  in  said  deed,  or  to  locate  any 
land  by  the  description  therein,  as  the  defendants  are  informed 
and  believe,  and  that  therefore  the  said  deed  did  not  operate  to 
convey  any  title  to  any  lands  to  the  grantees  therein  named  as 
tenants  in  common  or  otherwise,"  and  for  the  same  reason  they 
are  not  tenants  in  common  with  the  plaintiffs. 

The  clerk  of  the  superior  court  granted  the  prayer  of  the 
petition,  and  ordered  that  a  writ  of  partition  issue,  from  which 
judgment  the  defendants  appealed  to  the  superior  court  in  term. 

At  the  spring  term,  1883,  of  said  court,  the  case  coming  o» 
to  be  heard  before  His  Honor,  it  was  adjudged  that  the  appeal 
be  dismissed,  that  the  judgment  of  the  clerk  be  affirmed,  with 
costs  against  the  defendants,  and  that  the  case  be  remanded  to 
the  clerk  of  the  superior  court  to  be  proceeded  with  in  accord- 
ance witli  law.  From  this  judgment  the  defendants  appealed  to 
this  court. 

Messrs,  Rotcland  &  McLeaUy  for  plaintiffs. 

Messrs,  Frank  McNeill  and  T,  A,  McNeill,  for  defendants. 

Ashe,  J.  The  answer  of  the  defendants  does  not  set  up  any 
substantial  defense  to  the  petition.  It  is  evasive  and  disingenu- 
ous. While  they  admit  that  land,  such  as  that  described  in  the 
petition,  was  conveyed  to  the  grantees  mentioned  therein,  and 
that  their  father  purchased  two-fifths  of  said  land,  yet  they  insist 
that  no  title  passed  by  any  of  these  conveyances  in  consequence 
of  an  uncertainty  in  the  location  of  the  land.  From  the  char- 
acter  of  the  answer,  we  are  strongly  impressed  with  the  suspicion 
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that  the  defendants,  or  some  of  them,  are  in  possession  of  the 
very  land  under  a  title  derived  from  their  father,  Dugald  C. 
Mclntyre,  and  his  wife  Demaris,  and  in  order  to  keep  out  the 
plaiutifl>s  from  the  rightful  enjoyment  of  their  interest  in  oom- 
men  with  them,  they  have  been  driven  to  the  flimsy,  elusive  and 
frivolous  defense  set  up  in  their  answer. 

There  is  no  error.  The  judgment  of  the  superior  court  must 
he  ai&rmed.  Let  this  be  certified  to  the  superior  court  of  Robe- 
son county,  that  the  case  may  be|  remanded  to  the  clerk  of  that 
court,  that  the  frivolous  answer  of  the  defendants  may  be  disre- 
garded, and  the  case  proceeded  with  according  to  law.  The 
plaintiffs  are  entities]  to  their  costs  in  this  court. 

No  error.  Affirmed. 


ROWLAND  GOSS  and  others  v.  JAME9  WALLER,  Ex'r. 

Pleading — Demurrer. 

A  demurrer  "  that  the  complaint  states  no  cause  of  action  whatever''  against 
the  defendant,  will  be  disregarded.  It  must  distinctly  specify  the  grounds 
of  objection  to  the  complaint.    The  Code,  2^0. 

(Love  V.  Oomminionerz^  64  N.  C,  706 ;  Bank  v.  BogU,  85  N.  C,  203,  cited  and 

approved). 

Special  Proceeding  against  the  defendant  executor  of 
Nancy  Waller,  for  an  account  and  the  payment  of  legacies  be- 
qaeathed  to  the  plaintifis^  commenced  before  the  clerk  and  heard 
on  appeal  at  Fall  Term,  1883,  of  Granville  Superior  Court, 
before  MacRae^  /. 

The  defendant  demurred  to  the  petition  as  follows:  ''That 
the  petition  or  complaint  states  no  cause  of  action  whatever 
against  hira.  Wherefore  he  demands  judgment  that  he  go  with- 
out day  and  recover  <»f  the  petitioners  his  costs  of  action." 

On  the  first  day  of  March,  1873,  the  clerk  gave  judgment 


150 


IN  THE  SUPREME  COURT. 


Oos8  V.  Waller. 


overruling  the  demurrer,  from  which  judgment  ihe  defendant 
appealed  to  the  judge  of  the  fith  judicial  district,  and  at  fall 
term,  1883,  the  case  was  heard  before  His  Honor,  who  sus- 
tained the  ruling  of  the  clerk,  and  adjudged  that  pla]ntiffi> 
recover  of  defendant  and  his  sureties  the  costs  of,  appeal,  and 
directed  the  ruling  and  his  opinion  to  be  certified,  &c.  From 
this  judgment  the  <lefendaut  appealed  to  this  court. 

Mr.  T,  B,  Venablcy  for  plaintiffs. 

MesHrn.  J.  B.  Batcheloi*  and  L.  C.  Efboards,  for  defendant. 


Ashe,  J.  There  is  no  error  in  the  ruling  of  His  Honor. 
The  statute  provides  that  the  demurrer  shall  distinctly  specify 
the  grounds  of  objection  to  the  complaint,  and  unless  it  does  so^ 
it  may  be  disregarded.  The  Code,  §240 — same  as  C.  C.  P.> 
§96.     This  section  has  received  judicial  construction. 

In  Love  v.  Commissioners,  64  N.  C,  706,  where  the  court 
held  "  that  a  demurrer  under  the  C.  C.  P.  differs  from  the  former 
demurrer  at  law  in  this:  Every  demurrer,  whether  for  sub- 
stance or  form,  must  distinctly  specify  the  ground  of  objection 
to  the  complaint,  or  be  disregarded.  It  differs  from  the  former 
demurrer  in  equity,  in  that  the  judgment  overruling  it  is  final 
and  decides  the  case,  unless  the  pleadings  are  amended."  Chief- 
Justice  Pearson,  who  delivered  the  opinion,  said,  "  it  is  so  easy 
to  specify  the  ground  of  objection  that  the  court  is  not  disposed 
to  relax  the  rule.  There  is  no  use  in  having  a  so'ibe  unless  you 
cut  up  to  ity  This  decision  was  cited  with  approval  in  the  more 
recent  case  of  Bank  v.  Bogle,  85  N.  C,  203. 

The  judgment  of  the  judge  of  the  superior  court  must  be 
affirmed,  and  tliis  opinion  certified  to  the  superior  court  of  Gran- 
ville county,  that  the  same  may  be  certified  to  the  clerk  of  the 
superior  court  with  directions  to  proceed  according  to  law.  The 
appellant  must  pay  the  costs  of  the  appeal. 

No  error.  Affirmed. 
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MARY  A.  ALFORD  v.  E.  L.  McCORMAC. 

Pleadinffy  verification  of — Signature  of  Affiant  not  necessary  to 

Affidavit 

• 

1.  Where  a  pleading  is  verified,  every  subsequent  pleading  except  a  demurrer 
must  be  verified  also;  Hertce,  if  the  plaintiff  verify  his  complaint  and  the 
defendant  fail  to  verify  his  answer,  the  plaintiff  is  entitled  to  judgment. 

2.  An  affiant  is  not  required  by  our  statute  to  subscribe  the  affidavit.  It  is 
sufficient  if  the  oath  be  administered  bv  one  authorized  to  administer 
oaths 

(ITaritey  V.  Houston,  65  N.  C,  137;   Alspaugh  v.    Winaiead,  79  N.  C,  520; 
Wynne  v.  Prairie^  86  N.  C,  73 ;  JRogera  v.  Moore,  Ih,,  85,  cited  and  approved ). 

Civil  Action  tried  at  January  Term,  1884,  of  Robeson 
Superior  Court,  before  MacRae,  J. 

The  defendant  excepted  to  the  ruling  of  the  court  below  anil 
appealed  from  the  judgment  rendered. 

MesHrs,  Rowland  &  McLean^  for  plaintiff. 
Mesars,  J.  D.  Shaw,  T.  A,  McNeill  and   Frank  MrXeill,  for 
defendant. 

Merhimon,  J.     This  action  is  founded   upon  a  promissory 
note  properly  pleaded.     The  plaintiff  made  the  usual  affidavit  of 
verification  of  the  complaint,  except  that  she  failed  to  subscrilx* 
j       her  name  to  it.     She  did,  however,  subscribe  the  complaint. 
;  The  defendant  filed  his  answer  without  verification.     There- 

j  u|K>n,  at  the  appearance  term  the  plaintiff  moved  for  judg- 
'  ment  as  in  case  no  answer  had  been  filed.  The  court 
I  allowed  this  motion,  and  gave  judgment  in  favor  of  the 
plaintiff  for  the  amount  of  her  debt  and  costs.  The  defendant 
excepted,  upon  the  ground  that  as  the  plaintiff  failed  to  sub- 
scribe her  name  to  the  affidavit  of  the  verification,  the  coni- 
plaint  was  not  verified  as  required  by  law,  and  lu»  could  not, 
therefore,  be  required  to  verify  his  answer. 

It  is  required  by  The  Code,  §257,  that  "every  plea<ling  in  m 
vouTt  of  record  must  Ik?  subscribed  by  the  party  or  his  attorney ; 
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and  wlieii  ai)y  pleading  is  verified,  every  Fubscqucnt  pleading, 
except  a  denuirrer,  must  be  verified  al80." 

This  court  has  repeatedly  held  in  construing  this  section  that 
if  a  pleading  be  verified,  and  the  subsequent  one  shall  not  be, 
the  latter  may  be  set  aside  and  diregarded ;  and  in  case  the 
plaintiff  verifies  his  complaint,  and  the  defendant  fails  to  verify 
his  answer,  the  plaintiff  may  take  judgment  as  if  no  answer  had 
been  filed.  The  Code,  §385;  Harkey  w.  Houston,  65  N.  C, 
137;  Ahpaurfk  v.  ^^nsieady  79  N.  C,  526;  Wynne  v.  Prairiey 
HG  N.  C,  73 ;  Rogers  v.  Moore,  lb.,  85. 

So  that  the  judgment  was  regular  and  proper,  unless,  as  the 
defendant  contends,  the  complaint  was  not  duly  verified,  because 
the  plaintiff  failed  to  subscribe  the  affidavit  of  verification. 

The  verification  of  pleadings  must  be  by  affidavit.  The 
Code,  §258.  But  the  statute  does  not  in  terms  or  specifically 
require  that  it  shall  be  subscribed  by  the  affiant,  and  it  need  not 
be,  unless  an  affidavit  is  incomplete  and  inoperative  without  it. 

An  affidavit  is  defined  to  be  "an  oath  or  affirmation  reduced 
to  writing,  sworn  or  affirmed  to  before  some  officer  who  has 
authority  to  administer  it."  Another  author  defines  it  to  Ix; 
'*an  oath  in  writing,  sworn  before  some  judge  or  officer  of  a 
court,  or  other  person  legally  authorize<l  to  administer  it;  a 
sworn  statement  in  writing;  a  statement  in  writing  of  one  or 
more  matters  of  fact,  signed  by  the  party  making  it,  and  sworn 
to  before  an  authorized  officer."  Burrill  Law  Diet,  and  Bouvier 
Law  Diet. — Affidavit, 

The  essential  requisites  are,  apart  from  the  title  in  some  cases, 
that  there  shall  be  an  oath  administered  by  an  officer  authorized 
by  law  to  administer  it,  and  that  what  the  affiant  states  under 
such  oath  shall  be  reduced  to  writing  before  such  officer.  The 
signing  or  subscribing  of  the  name  of  the  affiant  to  the  writing 
is  not  j^enerally  essential  to  its  validity;  it  is  not,  unless  some 
statutory  regulation  requires  it,  as  is  sometimes  the  case.  It  must 
be  certified  by  the  officer  before  whr)m  the  oath  was  taken  l^efore 
it  can  be  used  for  legal  purposes;  indeed,  it  is  not  complete  or 
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operative  UDtil  this  is  done.  The  certificate,  usually  called  the 
jurat,  is  essential,  not  as  part  of  the  affidavit,  but  as  official  evi- 
dence that  the  oath  was  taken  before  a  proper  officer.  The 
object  of  such  an  instrument  is  to  obtain  the  sworn  statement  of 
facts  in  writing  of  the  affiant  in  such  official  and  authoritative 
shape,  as  that  it  may  be  used  for  any  lawful  purpose,  either  in 
or  out  of  courts  of  justice.  The  signature  of  the  affiant  can  in 
DO  sense  add  to  or  give  force  to  what  is  sworn,  and  what  is 
sworn  is  made  to  appear  authoritatively  by  the  certificate  of  the 
officer. 

This  seems  to  us  to  be  a  reasonable  view  of  the  principal 
requisites  of  an  affidavit,  and  although  there  is  some  contrariety 
of  judicial  decision  upon  the  subject,  the  weight  of  authority 
sustains  it.  Jackson  v.  Vogel,  3  Johns,  540;  Hoff  v.  Spicer,  3 
Cains,  190;  Melius  v.  Shaffer,  3  Denio,  60;  Barkii  v.  Gerrard, 
1  Harr.  (N.  J.),  124;  Shetton  v.  Berry,  19  Texas,  154;  WaUs 
v.  Womaek,  44  Ala.,  605;  Noble  v.  United  States,  Dev.  (Ct. 
CI.),  83. 

While  the  law  is  as  we  have  expounded  it,  the  general  prac- 
tice in  this  state  has  been  to  require  the  affiants  to  subscribe 
their  names  to  the  affidavits  made  by  them.  This  is  a  whole- 
some practice,  and  we  commend  it.  It  ought  to  be  observed  by 
all  officers  who  take  affidavits  for  any  purpose,  not  because  it  is 
essential,  but  l>ecause  it  serves  to  supply  strong  additional  evi- 
dence that  the  affiant  swore  what  is  set  down  in  the  writing,  in 
case  it  should  at  any  time  be  brought  in  question.  The  certifi- 
cate of  the  officer  taking  it  is  official,  but  not  conclusive  evi- 
dence of  what  appears  to  have  been  sworn. 

As  we  have  said,  it  is  sometimes  required  by  statute  that 
affidavits  shall  be  subscribed  by  the  parties  making  them.  Of 
course,  in  such  cases,  they  would  be  incomplete  and  inoperative 
without  the  signature  of  the  affiant  subscribed  by  him. 

There  is  no  error  and  the  judgment  must  l)e  affirmed. 

No  error.  Affirmed. 
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N.  G.  PENNIMAN  v.  JOHN  H.  DANIEL. 
Attachment,  affidavit  in,  and  ordei'  of  publication. 

1.  An  affidavit  for  an  attachment,  stating  that  the  defendant  is  a  non-resident 

and  has  property  in  this  state,  or  has  removed,  or  is  about  to  remove  some 
of  his  property  from  tliis  state  with  intent  to  defraud  creditors,  is  suffi- 
cient. The  statute  puts  the  modes  in  the  alternative,  and  the  plaintiflT 
succeeds  if  he  establishes  either. 

2.  But  wliere  the  plaintiff  makes  oath  that  he  believes  or  apprehends  the 

property  will  be  removed,  he  must  also  state  the  grounds  of  his  appre> 
hension. 

3.  Where  the  application  to  vacate  is  to  the  clerk  before  the  sitting  of  the 

court  to  which  the  summons  is  made  returnable,  a  further  order  of  publi- 
cation to  cure  a  defective  service  may  be  obtained  upon  affidavit  to  the 
court,  without  discharging  the  attachment. 

{Palmer  v.  Bosher^  71  N.  C,  291 ;  Brown  v.  Hatckir^Sy  65  X.  C,  645 ;  Hughes  v. 
Person,  63  N.  C,  548;  Oaslune  v.  Baer,  64  N.  C,  108;  Oark  v.  darky  Ib.^ 
150;  Branch  v.  Frank,  81  N.  C,  180;  Pnee  v.  Cbj,  83  N.  C,  261,  cited  and 
approved). 

Motion  by  defendant  to  vacate  an  attachment  heard  at  FaU 
Term,  1883,  of  Catawba  Superior  Court,  before  Graves,  J. 

The  court  allowed  the  motion  to  vacate,  but  refused  to  dismiss, 
the  action.     Plaintiff  appealed. 

Messrs.  M.  L,  McCorkle  and  W.  G.  Burkhead,  for  plaintiff. 
Messrs,  J.  F,  Morphew,  L,  i.  Witherspoon  and  G.  N,  Follcy 
for  defendant. 

Smith,  C.  J.     On  the  14th  day  of  March,  1883,  the  plaintiff 
sued  out  of  the  clerk's  office  a  summons  and  warrant  of  attach- 
ment against  the  defendant's  estate,  returnable  to  fall  term,  held 
cm  the  last  Monday  in  August,  of  the  superior  court  of  Catawba^ 

The  affidavit  upon  which  the  attachment  issued  states  a& 
follows : 

1.  That  during  the  year  1879  the  defendant  "  became  indebted 
to  him  in  the  sum  of  $9,200,  with  interest  on  the  same  till  paid^ 
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two  years  afler  date/'  and  that  by  various  payments  the  anionnt 
(lae  on  the  note  has  been  reduced  to  the  sum  of  $6,993.50. 

2.  That  the  plaiutiiF  is  about  to  commence  an  action  in  this 
court  against  the  defendant  John  H.  Daniel,  and  has  issued  a 
summons  therein. 

3.  That  the  defendant  ^'  has  left  the  state,  and  is  now,  us  he  is 
informed,  a  resident  of  the  state  of  Maryland,  and  has  property 
in  this  state,''  or  has  removed  or  is  about  to  remove  some  of  his 
property  from  the  state  with  intent  to  defraud  his  creditors. 

On  the  same  day  the  sheriff  executed  the  warrant  by  levying 
upon  certain  real  and  personal  estate  of  the  debtor,  specifically 
mentioned  in  his  endorsed  return  thereon. 

On  the  23d  day  of  the  same  mouth  the  plaintiif  obtained  an 
order  of  publication  of  notice  to  the  defendant  of  the  sum 
demanded  in  the  action,  and  of  the  issue  and  levying  of  the 
attachment,  and  i*equiring  him  to  appear  at  the  next  ensuing 
term  of  the  court  and  answer  the  plaintiff's  complaint,  or  judg- 
ment will  be  taken  in  case  of  his  default,  and  the  property 
taken  condemned  to  satisfy  the  plaintiff's  debt  and  costs  of  suit. 

Publication  was  made  for  six  successive  weeks  in  the  news- 
paper designated  in  the  order  in  conformity  with  its  terms. 

On  June  22d,  1883,  after  notice,  wherein  the  grounds  of  the 
intended  motion  are  set  out  in  detail,  counsel  for  the  defendant 
appeared  before  the  court,  producing  a  letter  of  authority  from 
the  defendant  duly  executed,  and  a  copy  whereof  is  made  part 
of  the  transcript,  and  moved  for  the  discharge  of  the  attach- 
ment and  vacating  the  order  for  its  issue. 

In  response  to  the  motion  and  "  upon  the  face  of  the  plead- 
ings" the  court  declared  *'that  there  are  irregularities  in  the 
proceedings,"  and  "ordered  that  the  attachment  be  vacated  and 
set  aside."  From  this  ruling  of  the  clerk  the  plaintiff  appealed ; 
and  at  the  fall  term  of  the  court  to  which  the  processes  were 
returnable,  the  sheriff  having  endorsed  on  the  summons  his 
return,  "  Due  search  made — the  defendant  not  to  be  found  in 
my  county,"  the  appeal  came  on  to  be  heard  before  the  presiding 
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judge,  with  a  superadded  motion  "to  dismiss  the  action,"  and  he 
rendered  the  following  judgment: 

This  case  coming  on  to  be  heaixl,  it  is  consideral  l)y  the  court 
that  the  attachment  heretofore  issued  and  levied  on  a  certain 
brick  store-house  in  the  town  of  Hickory,  and  other  property, 
be  and  the  same  is  hereby  vacated  and  dismissed ;  and  further, 
that  the  said  property  be  and  the  simic  is  discharged  and  free 
from  all  liens  created  by  said  alleged  attachment. 

And  it  is  further  considered  that  there  has  not  been  as  yet  any 
service  of  process  upon  the  defendant  John  H.  Daniel,  and  con- 
sequently he  is  not  a  party  to  the  action,  save  by  special  appear- 
ance entered  by  his  attorney  for  the  purpose  of  the  motions 
aforesaid,  and  those  only.  The  motion  to  dismiss  the  action  is 
refused. 

From  this  ruling  the  plaintiff  brings  the  case  up  to  this  court 
and  assigns  error  in  the  judgment  discharging  the  attachment. 

The  case  on  appeal  is  but  a  repetition  of  the  facts  contained 
in  the  record,  and  a  statement  of  the  general  ground  of  the 
ruling  to  be  that  the  averments  of  non-residence  and  of  removal, 
or  the  defendant's  being  about  to  remove  his  property  with 
fraudulent  intent,  are  in  the  alternative  and  not  distinct  and  posi- 
tive as  required  by  the  statute;  and  further,  for  that  no  facts 
are  set  out  to  warrant  the  latter  charge  that  the  defendant  is 
about  to  fraudulently  withdraw  in's  property  and  place  it  beyond 
the  jurisdiction  of  the  state. 

The  correctness  of  this  ruling  is  alone  before  us,  and  this 
depends  upon  the  sufficiency  of  the  averments  in  the  affidavit, 
as  a  compliance  with  the  statutory  requirements. 

The  statute  authorizes  the  issue  of  the  attachment  at  or  after 
the  issue  of  the  summons,  "when  it  shall  appear  by  affidavit  or 
otherwise  that  a  cause  of  action  exists  against  such  defendant, 
specifying  the  amount  of  the  claim  and  the  grounds  thereof, 
and  that  the  defendant  is  either  a  foreign  corporation  or  not  a 
resident  of  this  state,  or  has  departed  therefrom  with  intent  to 
defraud  his  creditors  or  to  avoid  the  service  of  a  summons,  or 
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keeps  himself  concealed  therein  with  like  intent,  or  that  such 
oorporatioo  or  person  has  removed,  or  is  about  to  remove,  any 
of  his  or  its  property  from  this  state  with  intent  to  defraud 
creditors,  or  has  assigned,  disposed  of  or  secreted,  or  is  about  to 
assign,  dispose  of  or  secrete  any  of  his  or  its  property  with  the 
like  intent,  whether  such  defendant  be  a  resident  of  this  state  or 
not.    C.  C.  P.,  §201. 

The  obvious  meaning  of  the  statute  is  to  make  these  several 
disjoined  and  specified  acts  each  a  distinct  ground  for  the  award- 
ing the  attachment,  whichever  may  be  shown  by  affidavit  to 
exist.  The  court,  taking  this  view,  seems  to  have  considered 
the  affidavit  as  assigning  three  of  these  specifications,  to-wit:  that 
the  defendant  is  a  non-resident ;  that  he  has  removed  some  of 
his  property  out  of  the  state  with  a  fraudulent  purpose;  that  he 
is  about  to  remove  such  property  with  a  similar  purpose,  and 
that  the  latter  was  an  imperfect  allegation  in  not  stating  the  facts 
from  which  the  intent  to  remove  the  property  is  inferred,  so  that 
the  court  may  judge  of  their  sufficiency  to  warrant  the  inference. 

But  we  do  not  place  this  strict  and  rigorous  meaning  upon 
the  language  used  in  the  affidavit.  The  concluding  clause  con- 
tains a  single  averment  with  a  twofold  aspect,  and  is  intended 
to  meet  the  case  of  an  actual  removal  accomplished,  as  well  as 
the  initiatory  step  in  that  direction  at  a  different  stage. 

This  was  the  form  of  allegation  passed  upon,  when  a  similar 
objection  was  taken,  in  Palmer  v.  Bosher,  71  N.  C,  291,  wherein 
Rodman,  J.,  uses  these  words:  "  But  we  think  it  (the  affidavit) 
was  not  defective,  because  it  stated  that  the  defendants  were 
removing,  or  were  about  to  remove  their  property  in  the  alter- 
native. A  plaintiff  may  not  know  with  such  certainty  as  to 
enable  him  to  swear  to  it,  whether  a  defendant  is  only  about  to 
remove  his  property  or  has  actually  begun  removing  it,"  to 
which  we  may  add,  or  has  completed  the  removal. 

And  so  in  Brown  v.  Hawkins,  65  N.  C,  645,  Pearson,  C. 
J.,  commenting  on  the  averment  *'  that  the  defendant  is  about  to 
assign,  dispose  of  or  secrete  certain  property,"  describing  it,  says: 
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"The  criticism t)h  the  affidavit  that  it  is  vague  and  uncertain, 
in  that  it  avers  that  the  defendant  was  about  to  assign,  dispose  of 
or  secrete  the  property,  whereas  it  ought  to  have  specified  dis- 
tinctly on€  of  these  three  modes  by  which  the  alleged  fraudulent 
intent  was  to  be  accomplished,  is  not  tenable.  The  statute  puts 
the  three  modes  in  the  alternative,  and,  in  this  respect,  the  affi- 
davit is  sufficiently  definite  by  following  the  words  of  the 
statute;  for  it  may  be  out  of  the  power  of  the  party  to  designate 
the  precise  mode." 

It  was  said  in  Hughes  v.  Person,  63  N.  C,  548,  "  that  when 
the  plaintiff,  in  his  affidavit  for  the  attachment  or  arrest,  relies 
upon  his  apprehension  of  what  the  defendant  is  about  to  do,  as 
if  he  declares  that  he  has  reason  to  believe  and  does  believe  that 
the  defendant  is  about  to  dispose  of  his  property,  <Sre.,  he  must 
state  why  he  thinks  so,  in  order  that  the  court  may  judge  of  the 
reasonableness  of  his  fears." 

The  same  distinction  is  taken  in  Gashine  v.  Boer,  64  N.  C, 
108,  and  in  Clark  v.  Clark,  lb.,  150,  in  the  latter  of  which  it  is 
suggested  that  the  words  "about  to  dispose  of  his  property" 
would  not  be  sufficient  unless  accompanied  with  a  statement  of 
the  grounds  for  the  assertion. 

In  our  view,  the  words  useil  in  the  present  case,  in  connection 
with  what  precedes,  constitutes  an  averment  which  takes  in  the 
initial  and  successive  steps  towards  and  the  actual  placing  of  the 
goods  beyond  the  limits  of  the  state.  The  defendant  may  be 
said  to  be  about  to  remove  until  he  has  removed  them,  and  con- 
sequently, if  he  was  in  the  very  act  of  removing  or  transporting, 
and  had  not  reached  the  state  line,  it  would  be  embraced  in  the 
terms  of  the  affidavit.  The  plaintiff  makes  oath,  not  to  his 
belief  or  apprehension  that  the  goods  will  be  removed,  but  to  the 
fact  that  they  are  about  to  be  removed,  or  have  been  already 
removed  from  the  state,  as  an  act  executed  or  in  process  of  exe- 
cution with  the  injurious  intent. 

The  case  presented,  then,  is  that  of  two  distinct  and  independ- 
ent grounds  assigned  for  suing  out  the  attachment,  either  of 
which  alone  is  sufficient — j)ut  in  an  alternative  form — and   tlie 
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question  is,  does  this  mode  of  avermeut  meet  the  demands  of 
the  statute?  It  is  certainly  a  form  not  to  be  commended,  but  it 
is  in  substance  the  same  as  if  both  were  asserted  to  be  true,  for 
in  either  case  the  failure  of  one  authorizes  the  n  plaintiff  to 
fall  back  on  the  other,  and  he  succeeds  if  one  be  established. 
So,  too,  an  indictment  for  pcijur}'  would  lie^  though  in  this  case 
proof  would  be  necessary  of  the  falsehood  of  both  allegations, 
as  is  said  in  the  opinion  in  Palmer  v.  BosheVy  supra,  that  is,  that 
no  removal  had  been  made,  or  was  about  to  be  made  by  the 
defendant. 

It  will  be  noticed  that  the  proceeding  before  the  clerk,  upon 
the  application  to  dischai^  the  attachment,  was  before  the  sit- 
ting of  the  court  to  which  the  summons  was  to  be  returneil,  and 
when  a  further  order  of  publication  upon  a  corrected  affidavit 
might  have  been  obtained,  and  this  without  discharging  the 
attachment.  Branch  v.  Frank,  81  N*.  C,  180;  Price  v.  Cox,  83 
N.  C,  261.  The  motion  to>^ismiss,  if  proper  at  all,  was  refused, 
and  there  is  no  appeal  therefrom  on  the  part  of  the  defendant. 

The  ruling  of  the  court  must  be  reversed,  and  this  will  be 
certified. 

Error.  Revereed. 


E.  PASOUR,  Guardian,  v.  C.  J.  LINEBERGER. 
Practice — Attachment — Res  Adjudicata —  Trial. 


I.  Where  an  appeal  is  taken  from  a  refusal  to  discharge  an  attachment,  the 
court  below  cannot  in  the  meantime  allow  a  motion  '*  to  dismiss"  the  same 
[  to  be  entered,  for  the  appeal  takes  the  case  out  of  its  jurisdiction.    The 

I  motion  to  dismiss  is  in  effect  a  motion  to  discharge;  and  upon  the  dis- 

f  missal  by  this  court  of  the  motion  to  discbarge,  the  judgment  appealed 

I  from  remained  undisturbed  and  conclusi?e,  and  the  matter  embraced 

therein  ia  re9  adjudieaia. 

^  In  attachment  and  other  ancillary  proceedings  it  is  competent  for  the  court 
to  find  the  facts  from  the  affidavits  and  other  proper  evidence ;  and  a 
party  consenting  to  this  mode  of  trial  cannot  afterwards  demand  a  jury 
l"al.    Const.,  Art.  iv.  J13. 
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(Roulhae  v.  Broum,  87  N.  C.  1 ;  Halcombe  v.  CbiiiV«,  89  N.  C,  346;  McRae  v. 
OomWs,  74  N.  C,  415 ;  Bledsoe  v.  Nixon,  69  N.  C,  81 ;  Bank  v.  TwiUy,  2 
Dev.,  386;  Burke  v.  Tamer,  85  N.  C,  500;  Sanderson  v.  DaiVy,  83  N.  C, 
67 ;  Mabry  v.  ifenry,  J6.,  298 ;  Wilson  v.  Lineberger,  82  N.  C,  412 ;  JJer 
V.  Murphy,  71  N.  C,  436 ;  Baker  v.  Cbrcfon,  85  N.  C,  116 ;  LeggeU  v.  ie^- 
r^eif,  88  N.  C,  108 ;  TFewe//  v.  Baihjohn,  89  N.  C,  377 ;  Armfield  v.  ^roicn, 
70  N.  .C,  27  ;  Keener  v.  Finger,  lb.,  35 ;  Afoye  v.  Cb^rrfe/^  66  N.  C,  403; 
jffci/i^  V.  Stokes,  63  N.  C,  612 ;  Foushee  v.  PailershaU,  67  N,  C,  453,  cited 
and  approved). 

Motion  by  defendant  to  vacate  an  order  of  attachment  heard 
at  Fall  Term,  1883,  of  Gaston  Superior  Court,  before  Gilmer,  J. 
Judgment  for  plaintiff;  appeal  by  defendant. 

Messrs.  K.    W,  Saiidifcr  and  Reade,  Busbee  &  Busbee,  for 
plaintiff. 

Messrs.  G.  F.  Bason  and  Jones  &  Jonnston,  for  defendant. 


Merrimon,  J.  This  action  was  brought  on  the  26th  day  of 
July,  1882.  On  the  same  day  the  plaintiff  applied  for  and 
obtained  a  warrant  of  attachment,  which  was  levied  upon  the 
lands  of  the  defendant.  On  the  31st  day  of  August,  1882,  the 
defendant  moved,  for  causes  assigned,  to  discharge  this  attach- 
ment. Upon  the  hearing  of  this  motion  the  court  declined  to 
grant  it,  and  thereupon  the  defendant  appealed  to  this  court. 
Pending  the  appeal  the  defendant,  by  leave  of  the  court,  entered 
a  motion  to  "dismiss"  the  attachment,  and  assigned  causes  in 
that  respect. 

The  appeal  to  this  court  was  dismissed  at  February  term, 
1883,  because  the  undertaking  upon  appeal  was  not  properly 
perfected. 

At  fall  term,  1883,  of  the  superior  court,  the  motion  to  "dis- 
miss'' the  attachment  was  heard  and  denied,  and  thereupon  the 
defendant  appealed  to  this  court.  Upon  the  hearing  of  the  motion 
to  "dismiss"  the  attachment,  the  court,  in  passing  upon  the 
facts,  found  that  the  facts  and  causes  assigned  had  been  heard  and 
acted  upon  by  the  court  upon  the  hearing  of  the  motion  to  dis- 
charge the  attachment. 
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It  is  very  clear  that  the  appellant's  exceptions  cannot  be  sus- 
tained : 

1.  The  motion  to  ^'dismiss"  the  attachment  was  in  eiTect 
a  motion  to  discharge  it,  for  the  causes  assigned,  and  the  defeud- 
ant  could  not  avoid  the  effect  of  the  first  motion  by  simply 
changing  the  name  of  the  motion.  Tlie  law  determines  the 
quality  and  effect  of  the  motion,  by  whatever  name  it  may  be 
called.  The  causes  assigned  were  such  as,  if  sustained,  tended 
to  support  a  motion  to  discharge  the  attachment. 

2.  When  the  appeal  from  the  order  of  the  court  denying  the 
motion  to  discharge  the  attachment  was  dismissed  by  this  court, 
the  judgment  in  the  superior  court  remained  undisturbed  and  in 
full  force  and  effect,  and  was  conclusive  upon  the  defendant,  just 
as  though  no  ap{5eal  had  been  taken;  at  all  events,  until  it  should, 
for  su£Bcient  cause,  be  set  aside  or  modified  by  the  court  making 
it.  The  whole  matter  embraced  by  the  judgment  appealed  from 
was  res  adjudicata.  lioulhac  v.  Brown,  87  N.  C,  1 ;  Halcombc 
V.  Commissioners,  89  N.  C,  346. 

3.  Pending  the  appeal  to  this  court,  it  was  not  competent  or 
proper  in  the  court  below  to  entertain  any  motion  or  make  any 
order  in  respect  to  the  matter  embraced  by  the  judgment  ap- 
pealed from,  because  that  court  had  no  jurisdiction  of  that  mat- 
ter while  it  was  iu  this  court.  The  appeal  brought  the  motion 
to  discharge  the  attachment,  and  everything  incident  to  it,  into 
this  court,  and  here  it  remained,  not  to  be  affected  by  anything 
the  superior  court  could  do,  until  the  appeal  should  be  disposed 
of  in  some  proper  way.  Mcliae  v.  Commissiona's,  74  N.  C, 
415;  Bledsoe  v.  Nixo7i,  69  N.  C,  81 ;  Bank  v.  Twitty,  2  Dev.,  386. 

4.  It  appears  from  the  findings  of  fact  by  the  court,  that  the 
several  facts  and  grounds  upon  which  the  second  motion  to  dis- 
charge the  attachment  was  based,  were  before  and  considered  by 
the  court  upon  the  first  motion  to  discharge  it.  If  it  were  com- 
petent or  proper  to  hear  a  second  motion  to  discharge  the  attach- 
naent  at  all,  it  certainly  was  not  allowable  to  base  such  a  motion 
upon  grounds  that   had  already  been  passed    upon.     When  a 
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matter  is  once  litigated  and  settled  by  the  court  in  the  legal 
course  of  procedure,  that  must  be  conclusive  of  it.  Any  other 
course  would  contravene  a  well  settled  principle  of  law,  and 
would  be  trifling  with  the  administration  of  justice.  There 
must  be  an  end  of  controversy,  and  as  well  in  respect  to  ancil- 
lary proceedings,'  such  as  warrants  of  attachment,  warrants  of 
arrest,  and  the  like,  as  in  the  disposition  of  the  whole  action. 
Burke  v.  Turnery  85  N.  C,  500 ;  RovJhac  v.  JSroun,  supra ; 
Sanderson  v.  Daily y  83  N.  C,  67 ;  Mahry  v.  Henrys  lb.,  298 ; 
\Mlson  V.  lAneberger,  82  N.  C,  412. 

5.  After  the  appellant  had  made  his  second  motion  to  dis- 
charge the  attachment  and  the  same  had  been  heard  by  the 
court,  the  facts  of  the  matter  having  been  found  by  the  court 
with  the  consent  of  the  defendant,  the  latter  demanded  that  a 
jury  be  empaneled  to  try  the  question  of  fact  raised. 

If  the  appellant  were  entitled  to  have  an  issue  of  fact  grow- 
ing out  of  the  motion  to  discharge  the  attachment  tried  by  a 
jury  in  any  case,  his  demand  certainly  came  too  late  in  this  case. 
He  had  made  his  motion  before  the  court,  submitted  the  affida- 
vits and  other  evidence,  and  consented  that  the  judge  might  find 
the  facts  according  to  the  ordinary  method  of  procedure  in  that 
respect.  By  this  he  was  concluded.  After  a  party  has  accepted 
one  method  of  trial,  and  by  it  has  tried  his  case  and  failed,  he 
cannot  insist  upon  another.  Islcr  w  Muiphy^  71  N.  C,  436; 
Baker  v.  Cordon,  86  N.  C,  116;  Leggett  v.  Leggett,  SS  N.  C, 
108;  Wessell  v.  Eathjohn,  89  N.  C,  377;  Armfield  v.  Brown, 
70  N.  C,  27 ;  Keener  v.  Fingery  lb.,  35. 

The  several  provisions  of  The  Code,  in  re-spect  to  granting 
warrants  of  attachment,  and  like  applications  for  ancillary  reme- 
dies, and  motions  to  dismiss  or  vacate  the  same,  allow  that  the 
same  be  granted,  discharged  or  vacated,  upon  affidavits  and 
other  proper  evidence,  and  that  the  facts  be  found  by  the  court. 
It  is  not  contemplated  that  questions  of  f\ict  arising  in  such 
matters  shall  be  tried  by  a  jury.  In  such  proceedings,  however, 
the  court  may,  for  its  better  information  and  satisfacticui,  frame 
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and  submit  proper  issues  to  a  jury,  and  perhaps  there  are  cases 
in  which  it  ought  to  do  so;  but  in  ordinary  cases  it  is  not  bound 
to  do  so,  if  indeed,  it  is  in  any.  Moye  v.  Codgell,  66  N.  C, 
403 ;  Ider  v.  Murphy j  supra ;  Baker  v.  Cordon^  supra. 

It  is  a  mistaken  view  of  the  constitution  (Art.  IV,  §13)  to 
insist  that  by  virtue  of  it  a  party  to  an  action  has  a  right  to 
have  every  question  of  fact  arising  in  it  submitted  to  a  jury. 
Such  a  view  of  it  is  not  only  utterly  impracticable,  but  the 
legislation  and  practice  in  the  courts  of  this  and  other  states 
having  a  like  constitutional  provision,  practically  contravene 
and  deny  such  a  construction.  Neither  the  language  nor  the 
spirit  of  the  constitution  requires  so  absurd  a  thing.  The  clause 
cited  has  reference  to  ^' issues  of  fact"  raised  by  a  proper  pleading, 
or  in  some  proceeding  where  a  substantial  right  comes  directly 
and  finally  in  question.  This  case  does  not  require  that  we  point 
out  with  precision  the  cases,  or  class  of  cases,  in  which  a  party 
lias  a  right  to  have  issues  of  fact  submitted  to  a  jury,  and  it  is 
not  proper  that  we  shall  here  do  so.  HeUig  v.  Stokes,  63  N.  C, 
612;  Foushee  v.  PaUershall,  67  N.  C,  453. 

There  is  no  error,  and  the  judgment  must  be  afiSrmed.  Let 
this  be  certified. 

No  error.  Affirmed. 


b.  T.  MOORE,  Trustee,  v.  WILLIAM  HINNANT. 

Judgment  of  Court  cannot  be  modified  at  subsequent  term — Excep- 
tions to  the  rule — Controversy  without  action — Practice, 

1.  A  court  has  no  power  to  set  aside  or  modify  a  final  judgment  at  a  subse- 

quent term,  except  upon  petition  to  rehear;  or  upon  the  ground  of  mis- 
take or  excusable  negligence ;  or  to  correct  the  record  so  as  to  make  it 
speak  the  truth. 

2.  The  statute  allowing  controversies  without  action  to  be  submitted  to  the 

judge  upon  a  "case  agreeii"  docs  not  contemplate  a  trial  by  jury;  and 
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whether  this  coiirf  can  remand  gnch  a  case  and  direct  an  issue  of  fact  to  be 
tried  by  a  jury  in  tlie  court  below  upon  motion  made  in  apt  time  (?). 

{Davis  V.  Sharei'y  Phil.,  18 ;  Sharpe  v.  liinieh,  lb.,  34 ;  Bender  v.  Askew,  3  Dev., 
141 ;  State  v.  Alphin,  81  N.  C,  566 ;  Winslow  v.  Anderson,  3  Dev.  &  Bat.,  9 ; 
Dunns  v.  Batchelor,  lb.,  52,  cited  and  approved). 

Petition  by  defendant  for  modification  of  judgment,  heard 
at  February  Term,  1884,  of  The  Supreme  Court. 

Messrs.  MacBae  (^*  Strange,  for  petitioner. 
No  counsel  contra. 

Merrimox,  J,  This  was  a  controversy  submitted  without 
action  in  the  superior  court  of  Johnston  county,  wherein  judg- 
ment was  rendered  for  the  plaintiff  sustaining  the  validity  of  the 
deed  in  trust  in  question,  and  upon  appeal  to  this  court,  the  judg- 
ment of  the  court  below  was  affirmed.     Sec  89  N.  C,  455. 

At  the  present  term  the  defendant  filed  his  petition  praying 
the  court  to  amend  and  modify  its  judgment  entered  at  the  last 
term,  and  to  direct  that  the  ca.se  be  remanded  to  the  superior 
court  to  the  end  that  "an  issue  may  be  framed  and  submitted 
to  a  jury,  as  to  the  inteiH  with  which  the  deed  of  assignment  was 
executed." 

This  is  not  an  application  to  be  relieved  from  a  judgment 
against  the  defendant entereil  by  "mistake,  inadvertence,  surprise, 
or  excusable  neglect";  nor  can  it  be  treated  as  an  application  to 
rehear  the  case  for  alleged  errors  of  law;  nor  can  it  be  treated  as 
a  motion  to  correct  and  amend  the  judgment  entered  at  the  last 
term,  because,  through  some  mistake,  error  or  inadvertence,  it  is 
not  what  the  court  intended  it  to  be.  It  is  simply  an  applica- 
tion to  the  court  to  alter  the  judgment  entered  and  intended 
upon  mature  consideration  to  be  entered,  so  as  to  permit  and 
direct  the  case  to  be  tried  again  in  an  aspect  of  it  not  heretofore, 
as  is  alleged,  flilly  presented  and  considered. 

The  application  is  an  unusual  one.  Indeed,  it  is  without  pre- 
cedent, so  far  as  we  know,  in  this  state.  We  have  not  been 
favored  with  an  argument  in  support  of  it,  and  we  have  not,  after 
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diligent  search,  been  able  to  find  any  decision  or  other  authority 
that  warrants  it. 

There  can  be  no  question  that  this  court  has  tlie  power  to  cor- 
rect any  mistake  in  its  records  and  judgments,  so  as  to  make 
them  conform  to  what  the  court  intended  they  should  be,  but 
which,  through  accident,  mistake  or  inadvertence,  they  fail  to 
show,  because  there  is  no  entry,  or  a  false  or  incorrect  one.  The 
conrt  ha5?  power  at  all  times  to  make  its  records  speak  the 
truth,  having  due  regard  for  the  rights  of  parties  and  third  per- 
sons. This  power,  however,  ought  to  be  exercised  with  scruti- 
nizing care  and  caution. 

But  the  court  has  not  the  power  at  a  subsequent  term  to  re- 
voke, set  aside,  alter  or  amend  a  final  judgment  entered  at  a 
former  term,  except  upon  application  to  rehear,  or  because  of 
"  mistake,  inadvertence,  i^urprise  or  excusable  neglect,''  as  allowed 
l)y  law.  The  exercise  of  such  a  power  is  forbidden  by  principle 
and  the  overwhelming  weight  of  authority,  if  indeed  there  can  be 
anv  well  considered  case  found  that  sustains  it. 

The  courts  of  justice  afford  large  and  reasonable  opportunity 
to  litigants  to  have  their  rights  and  controversies  cognizable  in 
them,  settled  according  to  law.  But  it  is  a  wise,  just  and  essen- 
tial principle  of  the  law,  that  there  must  be  an  end  to  every  liti- 
gation. It  would  give  rise  to  universal  distrust,  endless  strife, 
confusion  and  corruption,  if  the  records  and  judgments  were  at 
all  times,  and  indefinitely,  under  the  control  of  the  courts  to  the 
extent  that  they  might,  for  one  cause  or  another,  or  in  their  arbi- 
trary discretion,  modify  or  change  them.  With  such  a  power  in 
the  courts,  a  litigant  would  never  be  sure  that  his  right  was  set- 
tled. Indeed,  that  lawsuits  shall  be  ended  in  the  order  of  judi- 
cial procedure,  is  essential  to  the  stability  of  government  and  the 
good  order  and  well-being  of  society. 

It  is  a  fundamental  principle  of  the  common  law,  as  the 
authorities  ancient  and  modern  show,  that  the  court  cannot 
change  and  modify  its  final  judgments  at  a  term  subsequent  to 
the  term  at  which  they  were  entered.     During   the  term   the 
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record,  includiDg  the  judgment,  is  in  fieriyand  may  be  amended 
or  set  aside,  as  to  the  court  may  seem  proper ;  but  after  the 
term,  the  power  to  interfere  with  it  no  longer  exists. 

Lord  Coke,  in  his  treatise  upon  Littleton,  says  that  "during 
the  terme  wherein  any  judicial  act  is  done,  the  record  remaineth 
in  the  breast  of  the  judges  of  the  court  and  in  their  remem- 
brance, and  therefore  the  roll  is  alterable  during  that  terme,  as 
the  judges  shall  direct;  but  when  the  terme  is  past,  then  the 
record  is  in  the  roll,  and  admitteth  no  alteration,  averment  or 
proof  to  the  contrarie."     Co.  Litt.,  260a. 

At  a  much  later  day,  Mr.  Justice  Blackstone  said:  "But 
when  once  the  record  is  made  up,  it  was  formerly  held,  that  by 
the  common  law  no  amendment  could  be  permitted,  unless 
within  the  very  term  in  which  the  judicial  act  so  recorded  was 
done;  for,  during  the  term,  the  record  is  within  the  breast  of 
the  court,  but  afterwards  it  admitted  of  no  alteration.  But  now 
the  courts  have  become  more  liberal,  and,  when  justice  requires 
it,  w'\l\  allow  of  amendments  at  any  time  while  the  suit  is 
depmding,  notwithstanding  the  record  be  made  up  and  the  term 
be  past.  For  they  at  present  consider  the  proceedings  as  in  fieri 
till  judgment  is  given ;  and,  therefore,  till  then,  they  have  power 
to  permit  amendments  by  the  common  law ;  but  when  judgment 
is  once  given  and  enrolled,  no  amendment  is  permitted  at  any 
subsequent  term."  3  Blk.  Com.,  407.  This  is  good  law  at 
this  day  and  prevails  in  this  state,  and  in  most,  if  not  in  all  the 
states  of  the  Union,  except  that  after  the  term  at  which  judg- 
ment is  given  is  past  the  court  may  correct  it  so  as  to  make  it 
conform  to  what  it  was  intended  by  the  court  to  be. 

This  court  has  seldom  had  occasion  to  refer  to  the  subject  of 
the  power  of  a  court  of  record  to  change  its  judgments  after  the 
term  at  which  they  were  entered,  but  it  has  repeatedly,  incident- 
ally, recognized  the  doctrine  that  such  power  does  not  exist. 
Bender  v.  Aakew^  3  Dev.,  149;  Dunns  v.  Batclielor,  3  Dev.  & 
Bat.,  52;  \Vin%low  v.  Anderson,  lb.,  9;  Davis  v.  Shaver,  Phil., 
18;  Sharpe  v.  Eintek,  lb.,  34;  State  v.  Alphin,  81  N.  C,  556. 
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In  the  last  named  case,  Mr.  Justice  Ashe  said :  "  It  has  been 
well  settled  that  a  judgment  regularly  entered  at  one  term  of  the 
court  cannot  be  set  aside  at  a  subsequent  term.'^ 

In  other  states  frequent  decisions  have  been  made  on  this  sub- 
ject, and  they  generally,  if  not  uniformly,  deny  the  power  of  the 
courts  to  change  their  judgments  at  a  term  subsequently  to  that 
ut  which  they  were  made.  If  there  are  exceptional  cases  that 
seem  to  hold  to  the  contrary,  it  will  be  found  in  most  of  them 
that  they  only  decide  that  the  court  has  power  to  correct  errors 
and  make  the  records  speak  the  truth.  Allen  v.  Whitney,  1 
Story  Rep.,  310;  Bush  v.  Bobbins,  3  McLean,  486;  Gibson  v. 
\Mlson,  18  Ala.,  63;  Hams  v.  BeUingsly,  lb.,  438;  Hamson 
V.  Stale,  10  Mo.,  686;  HoUy  v.  Bond,  1  Hum.  &  Mar.  (Va.), 
25 ;  Freeman  on  Judg.,  §96. 

The  case  in  which  the  application  before  us  is  made  was  heard 
and  decided  by  this  court  upon  its  merits,  as  presented  by  the 
facts  agreed  upon  and  submitted  to  the  superior  court,  as  allowed 
by  the  statute.  The  Code,  §567.  This  court  might  perhaps, 
upon  application  in  apt  time,  have  directed  an  issue  of  fact  to 
be  tried  by  a  jury,  but  it  is  too  late  now  to  entertain  such  appli- 
cation. The  judgment  is  beyond  the  control  of  the  court.  We 
say  this  court  might  perhaps  have  power  in  such  an  action  to 
direct  an  issue  of  fact  to  be  tried  by  a  jury,  but  the  nature  and 
form  of  the  proceeding  does  not  contemplate  a  trial  by  jury  in 
the  superior  court.  By  the  statute  allowing  the  case  to  be  sub- 
mitted, the  facts  must  be  agreed  upon  and  Submitted  to  the 
judge.  He  passed  upon  the  whole  case  and  gave  judgment  for 
the  plaintiff,  and  this  court  affirmed  his  judgment. 

This  court  has  no  power  to  grant  the  relief  pmyed  for,  and 
the  application  must  be  denied.     It  is  so  ordered. 

Motion  denied. 
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A.  McA.  COUNCIL  and  others  v.  WILLIAM  H.  AVERETT. 
Judgment  in  Claim  and  Delivery. 

\.  Tl>e  judgment  in  chiim  and  delivery  should  be  in  the  alternative;  thai  is, 
for  delivery  of  the  specific  property  if  to  be  had,  and  if  not,  then  its 
value  as  ns-^essed  by  the  jury. 

2.  Where  the  parties  in  such  casL*  compromised  the  matter  and  agreed  upon  a 
judgment  that  plaintiff  should  pay  defendant  a  certain  sura  and  costs  of 
suit,  dispensing  with  an  order  for  restitution,  such  jtidgment  is  binding 
f>n  the  sureties  to  the  plaintiff's  undertaking. 

'^.   A  summary  judgment  may  be  entered  up  against  the  sureties. 

( Ins.  Co.  V.  /)rirM,  74  N.  C,  78;  Harker  v.  Arendell,  lb.,  8") ;  Manix  v.  Howard, 

8l!  X.  C,  125,  cited  and  approved). 

Civil  Action  tried  at  Spring  Term,  188:3,  of  Bladen  Supe- 
rior Court  before  MacRae,  J. 

This  was  an  action  of  elaini  and  delivery  brought  by  the 
plaintiff  to  recover  certain  personal  property  (cotton,  corn,  Szc.) 
alleged  to  be  wrongfully  detained  by  the  defendant.  The  case  is 
stated  in  the  opinion.  There  was  judgment  against  the  plaintiff 
and  sureties  on  his  undertaking  for  the  sum  of  six  hundred  dol- 
lars and  costs.  The  "sureties  complain  of  this,  and  say  that 
judgment  could  not  be  rendered  against  them  unless  in  the  event 
of  a  failure  on  the  part  of  their  principal  to  comply  with  ■  tlic 
conditions  of  said  undertaking,  and  then  only  by  action  against 
them  upon  the  same. 

Messrs,  W,  A,  Guthrie  and  /.  W,  Hinsdale,  for  sureties. 
No  counsel  for  defendant. 

Smith,  C.  J.  Upon  the  institution  of  this  action,  on  Decem- 
ber 4,  1882,  under  the  provisions  of  The  Code  relating  to  claim 
and  delivery  (C.  C.  P.,  ch.  2),  certain  personal  goods  described 
in  the  plaintiff^s  affidavit  were  seized  by  the  sheriff  and  deliv- 
ered to  the  plaintiff,  he  at  the  time,  with  John  T.  Council   and 
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Mary  Council,  sureties,  executing  an  undertaking  "in  the  sum 
of  $1,200  that  the  plaintiff  shall  prosecute  the  action,  return  the 
property  to  the  defendant,  if  such  return  be  adjudged,  and  pay 
toliim  such  sum  as  may  for  any  cause  be  recovered  against  the 
plaintiff  in  this  action."  At  spring  term,  1883,  the  following 
judgment  was  entered : 

"This  action  having  been  called  for  trial,  and  a  compromise 
having  been  made  Ix^tween  plaintiff  and  defendant,  upon  the 
terms  that  plaintiff  pay  to  defendant  the  sum  of  six  hundred 
dollars  in  sixty  days  after  the  adjournment  of  the  court,  and 
further,  that  plaintiff  pay  all  the  costs  of  this  action,  it  is  now, 
on  motion  of  defendant's  counsel,  adjudged  that  the  defendant 
do  recover  from  plaintiff  and  the  sureties,  Mary  Council  and 
John  T.  Council,  the  sum  of  six  hundred  dollars  and  all  costs 
of  the  action,  and  the  same  to  be  i)aid  within  sixty  dnys  after 
the  adjournment  of  the  court,  or  execution  to  i.ssue  for  the  same." 

From  this  judgment  the  appeal  is  taken,  the  sureties  complain- 
ing thereof,  and  assigning  as  error  in  the  rendition: 

That  the  judgment  should  have  been  entered  against  the 
principal  alone  for  the  restoration  of  the  property  to  the  defend- 
ant, no  evidence  being  offered  of  its  loss  or  destruction,  and 
upon  his  default  in  returning  the  goods  the  sureties  can  only  be 
reached  and  made  liable  by  an  action  on  the  undertaking,  accord- 


ing to  its  terms. 


The  course  of  procedure  suggested  to  charge  the  sureties  is 
that  pursued  in  the  state  of  New  York,  and  the  appellants  have 
been  misled  by  not  adverting  to  the  cases  of  Boyhton  Ins,  Co, 
V.  Davis,  74  N.  C,  78,  and  Harhev  v.  Arendell,  lb.,  85,  where 
it  is  decided  that  a  summary  judgment  may  be  taken  against  the 
sureties  to  such  an  undertaking,  and  the  objection  is  not  pressed 
in  the  argument  for  appellants. 

The  proper  mode  of  entering  up  judgment  is  pointed  out  by 
DiLLARD,  J.,  in  Manix  v.  Howard,  82  N.  C,  125,  whose  words 
we  repeat,  as  meeting  our  approval,  and  being  in  accord  with 
the  statute  and  the  terms  of  the  obligation  assumed:  "A  judg- 
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ment  for  restitution  merely  would  not  and  might  not  be  effectual, 
for  if  the  sheriff  should  be  unable  on  execution  to  find  the 
goods,  or  if  the  plaintiff  has  disabled  himself  to  surrender  the 
property,  then  the  order  of  restitution  becomes  fruitless.  The 
only  judgment  to  meet  such  a  possible  state  of  things,  it  seems 
to  us,  would  be  a  judgment  to  have  the  specific  articles  returned^ 
if  to  be  had,  and,  if  not,  the  assessed  valine  thereof 

Now,  the  parties  dispense,  by  agreement,  with  the  judgment 
of  restitution,  and  consent  to  a  judgment  for  the  value  of  the 
goods  in  money,  the  other  branch  of  the  alternative  stipulation. 
The  contract  of  the  sureties,  conforming  to  the  directions  of  the 
statute,  is,  that  the  plaintiff  shall  prosecute  his  action,  "return 
the  property  to  the  defendant,  if  such  return  be  adjudged,  and 
pay  to  him  such  sum  as  may  for  any  cause  be  recovered  against 
the  plaintiff  in  this  action." 

The  stipulation  is  twofold,  and  is  explicit  to  pay  whatever 
sum /or  any  cause  may  be  adjudged,  and  the  plaintiff  assents  to 
the  recovery  of  what  is  accepted  as  the  value  of  the  goods.  The 
plaintiff  prosecutes  his  own  action,  and  the  sureties  assume 
responsibility  for  whatever  may  be  legitimately  and  bona  fide 
adjudged  against  their  principal,  who  alone  is  the  manager  of 
his  action^  and  by  whose  conduct  of  it  they  must  abide.  His 
right  to  compromise  in  preference  to  hazarding  the  results  of  an 
inquiry  into  the  value  of  the  goods  before  a  jury  cannot  be  ques- 
tioned, nor  is  a  judgment  thus  rendered  any  less. binding  on  the 
sureties.  This  the  sureties  agree  to  pay,  and  the  summary  judg- 
ment against  them  also  was  entirely  correct  and  proper. 

No  error.  Affirmed. 
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G.  H.  LEE  V.  R.  B.  KNAPP  and  others. 

Judgment  by  default  and  inquiry — Evidence — Goods  sold  and 

delivered. 

Upon  an  inquiry  of  damages^,  fn  n  suit  for  goods  sold  and  delivered,  where 
judgment  was  taken  by  default  for  want  of  an  answer,  evidence  in  bar  of 
the  action  is  not  competent.  T.-ie  judgment  by  default  admits  the  cause  of 
action,  and  the  plaintiff  is  only  required,  upon  the  inquiry,  to  make  proof 
of  the  delivery  of  the  goods  and  their  value. 

)  Garrard  v.  IhUar,  4  Jones,  175  ;  Swepson  v.  Summey^  64  N.  C,  293  ;  Parker 

V.  House,  G6  N.  C,  374,  cited  and  approved). 

Civil  Action  trie<l  at  Spring  Terra,  1882,  of  Davidson 
Sui)eri(ir  Court,  before  Avery,  J, 

The  plaintiff  in  his  complaint  alleged  that  the  defendants  R. 
B.  Knapp,  William  Overaker  and  J.  W.  Lingenfelter  were 
indebted  to  the  plaintiff  in  the  sum  of  eleven  hundred  and  sixty- 
four  dollars  and  fifteen  cents,  due  by  account,  and  promised  to 
pay  the  same,  and  that  said  account  is  for  goods  sold  and  deliv- 
ered to  the  defendants  during  the  years  1879  and  1880,  and  that 
no  part  thereof  had  been  paid,  and  demanded  judgment  for  the 
amount  alleged  to  be  due  and  for  costs,  &c. 

Summons  was  served  upon  the  defendants  by  publication,  and 
at  the  return  term,  no  answer  having  been  filed,  judgment  by 
default  and  inquiry  was  rendered  against  the  defendants  for  the 
want  of  an  answer,  and  at  the  spring  term,  1882,  a  jury  was 
empaneled  to  inquire  of  the  damages. 

The  plaintiff  introduced  one  Overaker,  who  testified  that  he 
bought  the  articles  set  out  in  the  complaint  as  agent  of  the 
defendants,  and  they  were  worth  the  amount  charged. 

The  defendants,  upon  cross-examination  of  this  witness,  pro- 
posed to  show  by  him  "  that  the  defendants  organized  as  the 
Thomasville  Gold  and  Silver  Mining  Company,  and  afterwards 
bought  the  articles  as  an  incorporated  company,  and  stated  that 
they  offered  to  prove  this  with  a  view  of  showing  that  the  plain- 
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was  only  CDtitlwl  to  ieco\i.r  nominul  diiniages.     The  plaiti- 

ubjccled  to  the  evidence,  the  objiction  was  sustained,  and 
;ndants  excepted, 

?he  defendants  proposed  to  show  further,  by  the  same  wit- 
i,  ihat  the  defendant  Lingenfeltei  was  president  of  the  coni- 
y  incorporated  in  the  stJto  of  Pennsylvania,  and  that  UiC' 
;ndant  Knapp  was  treisiirer  and  secretary,  and  that  they  a= 
joi-s  on  behalf  of  said  tornpinj  gave  instructions  to  the  wit- 
>  to  buy  the  gooiis,  with  tlie  view  of  taking  the  position  (if 
;)  tliat  the  defendants  were  only  liable  for  nominal  damages, 
ection  by  the  plaintiff  was  sustained,  and  ihe  defendants 
jpted. 

'lie  plaintiff  then  introduced  as  a  witness  his  clerk,  who  had 
le  out  tlic  account  sued  on,  and  who  testified  that  it  was  cor- 
,  and  the  defendant  Knapp,  with  the  defendant  Ovcraker, 
,e  into  the  store  and  told  witness  to  let  sjiiil  Ovcraker  havu 
itever  he  called  for.  Defendants'  connsol  then  pn>]JosecI  to 
this  witness  "  if  he  did  not  charge  the  articles  in  the  books 
he  Eureka  Mining  Comiiany,  and  if  he  did  not  uiuler.stand 
:  the  articles  were  sold  to  the  Enrck;i  Mining  Comi)any  when 
.•  were  delivered — stating  that  the  evidence  was  offered  with 
view  (if  true)  of  insisting  that  ihe  plaintiff  was  only  entitled 
lominal  damages,"  Objeclion  by  the  plaintiff  was  sustained 
the  court,  and  the  defendants  excepted. 
'here  was  a  verdict  for  the  j'lai'itiff  for  the  amount  cluiin«l 
he  complaint.     Judgment;  apjieal  by  defendants, 

^Imrs.  M.  H.  Pinuix  and  /.  M.  .UcCorkle,  for  plaiiitiif. 
l/r.  IP'.  H.  Bailey,  for  defendants. 

lSHI^,  J,  The  exceptions  taken  by  the  defendants  to  the 
ng  of  His  Honor  in  excluding  the  evidence  offei-ed  by  them 
e  properly  overruled  by  the  oonrt.  The  defendants  proposed 
trove  that  the  articles  alleged  to  have  been  [)urchased  by  them 
e  not  bought  by  them,  but  by  one  or  the  other  of  the  two 
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corporations,  in  one  of  which  they  held  official  positions.  The 
evidence  was  of  such  a  character  that,  if  the  facts  proposed 
to  be  proved  had  been  set  up  in  an  answer  filed  by  them  and 
sustained  by  proof,  it  would  undoubtedly  have  defeated  the  plain- 
tiff's action. 

And  it  is  settled  that  on  an  inquiry  of  damages  upon  a  judg- 
ment by  default,  nothing  that  would  have  amounted  to  a  plea 
in  bar  to  the  cause  of  action  can  be  given  in  evidence  to  reduce 
the  damages  {Garrard  v.  Dollar,  4  Jones,  175),  and  the  reason 
given  for  the  rule  is,  that  to  allow  such  evidence  after  a  judg- 
ment by  default  on  an  inquiry  of  damages,  would  take  the 
plaintiff  by  surprise  and  prevent  him  from  meeting  the  defend- 
ant upon  equal  terms  with  respect  to  the  evidence,  whereas  when 
such  defense  is  set  up  in  the  answer,  the  plaintiff  has  notice 
of  the  defense  and  may  prepare  to  meet  it. 

The  plaintiff  alleged  in  his  complaint  that  the  goods  men- 
tioned therein  were  bought  by  the  defendants,  and  the  judgment 
by  default  admits  all  the  material  allegations  properly  set  forth 
in  the  complaint,  and  of  course  everything  essential  to  establish 
the  right  of  the  plaintiff  to  recover.  Any  testimony  therefore 
tending  to  prove  that  no  right  of  action  existed  against  tin; 
defendants,  or  denying  the  cause  of  action,  is  irrelevant  and 
inadmissible  on  the  inquiry  of  damages.  Garrard  v.  Dollar y 
9xipra. 

In  this  case  the  action  was  in  nature  of  assumpsit  for  goods 
Jiold  and  delivered,  and  the  specific  articles  were  not  set  forth  in 
the  complaint.  The  judgment  by  default  admitted  the  plaintiff 
had  cause  of  action  against  tlie  defendants  and  would  have  been 
entitled  to  nominal  damages  without  any  proof;  but  in  seeking 
substantial  damages,  he  was  required  to  make  proof  of  the  delivery 
of  the  articles  and  their  value.  This  the  plaintiff  did,  and  there 
was  no  competent  evidence  offered  by  the  defendants  to  reduce 
the  damages.  The  evidence  offered  by  them  only  went  to  the 
cause  of  action,  which  being  admitted  by  the  judgment  by 
default,  the  plaintiff  was  entitle<l  to  recover  the  value  of  the 
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amount  of  goods  proved  to  have  been  delivered.  Swepson  v. 
Summey,  64  N.  C,  293 ;  Parker  v.  House,  66  N.  C,  374. 

There  is  no  error.  The  judgment  of  the  superior  court  is 
affirmed. 

No  error.  Affirmed. 


ANNA  K.  ROULHAC,  Executrix,  v.  JOFIN  MILLER  and  others. 

Judgment  by  default  and  inquiry  in  suit  on  bail  bond — Measure 

of  damages. 

1.  A  judgment  by  default   final  for  want   of  an  answer  in    a  suit  uf^n  a 

bail  bond  cannot  be  sustained.     It  should  have  been  interlocutory  and 
the  damages  inquired  of  by  the  jury. 

2.  That  the  measure  of  damages  for  a  breach  of  such   bond  is  the  amount  of 

the  debt  recovered,  is  but  the  rule  to  guide  the  jury  in  assessing  damages. 
[Parker  v.  Houm,  66  N.  C,  374  ;  Parker  v.  Smith,  64  N.  C,  291 ;  Rogen  v. 
Moore,  86  N.  C,  85;   Wynne  v.  Prairie,  lb.,  73,  cited  and  approved). 

Civil   Action  tried   at  Spring  Term,   1883,  of  Okange 
Superior  Court,  before  Gilmer,  J. 
The  defendants  appealed. 

Messrs.  Graham  &  Ruffin,  for  plaintiff. 
Messrs.  Galling  &  Whitaker,  for  defendants. 

Smith,  C.  J.  The  present  suit  is  upon  a  written  undertak- 
ing executed  by  the  defendants,  as  sureties  upon  tlie  discharge 
from  arrest  of  the  principal,  William  Garl  Browne,  against 
whom  the  plaintiff  was  then  prosecuting  her  action  for  I  lie 
recovery  of  a  money  demand.     The  undertaking  is  as  follows : 

Anna  K.  Roulhac,  Executrix, 

V. 

Wm.  Garl  Browne. 

Whereas,  the  above-named  Wm.  Garl  Browne  has  bt-eii 
arrested  in  this  action,  now,  therefore,  we,  W^m.  Garl  Browne, 
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John  Miller  and  John  Galling  undertake  in  the  sum  of  eight 
hundred  dollars,  that  if  the  defendant  is  discharged  from  arrest, 
he  shall  at  all  times  render  himself  amenable  to  the  process  of 
the  court  during  the  pendency  of  this  action,  and  to  such  as 
may  be  issued  to  enfoixje  the  judgment  therein.  Witness  our 
hands  and  seals  this  7th  April,  1882.  (Signed  and  sealed  by 
Browne,  Miller  and  Gatling). 

The  plaintiff's  complaint  alleges  the  rendition  of  judgment 
for  her  in  the  action,  in  which  the  order  of  arrest  was  obtained, 
for  the  sum  of  $504,  with  interest  from  September  1st,  1875, 
and  costs,  the  issue  of  a  fruitless  execution  against  the  property 
of  the  debtor,  the  issue  of  process  against  his  person  and  the 
inability  of  the  officer  to  find  him,  and  the  breach  of  the 
defendants'  obligation,  for  which  she  demanded  judgment  against 
them  for  $800,  to  be  discharged  by  the  payment  of  the  judg- 
ment recovered. 

No  answer,  deemed  sufficient,  having  been  put  in,  judgment 
by  default,  without  an  inquiry  as  to  damages,  was  entered  up 
at  spring  term,  1883,  for  the  sum  of  $733.32,  principal  and 
interest  computed  to  that  date,  with  interest  on  $504  from  April 
2d  and  costs. 

The  defendants  having  failed  to  bring  up  the  case  by  appeal, 
have  applied  for  and  obtained  a  writ  of  certiorari,  under  which 
the  record  has  been  transmitted  and  is  now  under  review.  (See 
same  case,  89  N.  C,  190). 

There  is  error  in  entering  up  a  final  instead  of  an  interlocu- 
tory judgment  upon  the  coqiplaint.  The  obligation  assumed  by 
the  defendants  was  that  their  principal,  the  debtor,  should  ^^  at 
all  times  render  himself  amenable  to  the  process  of  the  court 
during  the  pendency  of  the  suit,"  and  the  breach  consists  in  his 
failure  to  respond  to  the  process  which  issued  against  his  pei*son. 
The  recovery  of  damages  therefor,  whatever  may  be  the  rule 
for  measuring  them,  is  the  relief  to  which  the  plaintiff  is  enti- 
tled, and  they  must  be  ascertained  by  a  jury. 


176 


IN  THE  SUPREME  CX)URT. 


KouLUAc  V.  Miller. 


C^ 


X.  C,  291. 
Vition  are  so 

^  any 


In  Parker  v.  Hoicse,  66  N.  C,  374,  which  was  a  suit  upon  a 
constable  bond,  and  the  complaint  specified  the  different  claims 
and  their  amounts  alleged  to  iiave  been  lost  by  n^ligence,  an 
interlocutory  judgment  was  rendered  for  want  of  an  answer, 
and  in  assessing  damages  it  was  insisted  they  were  ascertained 
by  the  undenied  specifications  in  the  complaint,  and  other  evi- 
dence before  the  jury  was  not  required.  But  the  court  say  that 
"  the  defendant  by  failing  to  answer  admits  this  allegation"  (the 
want  of  due  diligence  in  making  the  collection),  but  does  not 
admit  the  amount  of  damages,  for  this  is  \  question  to  be 
determined  upon  proofs."     Parker  v.  Smiiliy 

The  subject  and  the  practice  as  affected  L 
fully  considered  in  the  recent  cases  of  Pogers 
85,  and  Wynne  v.  Prairie,  lb.,  73,  as  to 
rer»ewe(l  examination.  The  rule  we  deduce 
clearly  recoraized  and  embodied  in  the  amen 
section  217  C.  C.  P.  appears  in  section  380  o 

Final  judgments  are  now  allowed  upon  a  de 
fieil  con)plaint  *'sets  forth  one  or  more  cans 
consisting  of  an  express  or  implied  contract  to 
upon  a  contingency  a  sum  or  sums  of  money  fixed  by  the  terms  of 
the  contract y  or  capable  of  being  ascertained  therefrom  by  com- 
putation. 

The  authorities  cited  in  the  argument  at  last  term,  upon  hear- 
ing the  application  for  the  writ  of  certiorari^  seem  to  fix  the 
measure  of  damages  for  a  breach  of  the  bail  bond  at  the  amoun^ 
of  the  debt  recovered,  but  if  so,  it  is  a  rule  to  guide  the  jury  in 
determining  the  damages  in  an  inquiry  before  them,  to  be  acted 
on  by  them,  but  not  in  the  summary  way  pursued  in  the  pres- 
ent case. 

There  is  error  in  the  judgment  and  it  must  be  modified  and 
made  interlocutory,  and  the  damages  inquired  of  by  the  jury. 

This  will  be  certified  that  the  cause  may  proceed  to  a  judg- 
ment final  in  conformity  to  this  opinion. 

Error.  Reversed. 


veri- 

a6\\,  each 

absolutely  or 
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M.  A.  McEACHERN  and  others  v.  F.  W.  KERCHNER,  Adm'r. 
Consent  Judgment^  relief  against. 

1.  A  judgment  by  consent  cannot  be  corrected  bj  the  court  without  the  consent 

of  ail  the  parties  to  it.  It  is  not  the  judgment  of  the  court  except  in  the 
sense  (hat  it  is  recorded  and  has  the  effect  of  a  judgment.  In  such  case 
the  court  can  only  correct  its  own  ernirs  in  making  the  entries,  as  for 
insUuice,  the  misprision  of  its  clerk. 

2.  A  party  complaining  of  such  judgment  upon  the  ground  of  fraud  or  mis- 

take, can  seek  redress  by  instituting  a  new  action. 

3.  An  interlocutory  consent  order  may  be  corrected  upon  motion  in  the  cause. 

{Edney  ?.  Edney,  81    N.  C,   I  ;  Stump  v.  Long,  84  N.  C,  6t6,  cited  and  ap- 
proved ). 

Special  Prcxeedixg  for  account  and  settlement,  commenced 
before  the  clerk,  and  heard  at  January  S[)ecial  Term,  1883,  of 
Richmond  Superior  Court,  before  Graves,  J, 

This  was  a  motion  to  amend  the  record  in  said  proceeding, 
and  upon  consideration  of  the  same,  after  argument  of  counsel, 
the  judge  ordered  that  the  judgment  of  the  clerk  be  reversed, 
and  remanded  the  proceeding  to  the  probate  court  to  be  disposed 
of  according  to  law,  and  from  this  judgment  the  plaintiff,  Mar- 
garet A.  McEachern,  appealed. 

Messrs,  Frank  McNeill  and  T.  A.  McNeill,  for  plaintiff. 
Messrs.  Burwell,  Walker  <t'  Tillett,  for  defendant. 

Merrimon,  J.  In  a  proceeding  duly  instituted  and  pending 
in  the  court  of  probate  of  the  county  of  Richmond  between  the 
devisees  and  legatees  under  the  will  of  John  Fairley,  deceased, 
and  F.  W.  Kerchner,  admini.strator  with  the  will  annexed  of 
the  said  John  Fairley,  to  settle  and  wind  up  the  estate  in  the 
defendant's  hands,  a  judgment  by  ^^ consent  of  all  the  parties'' 
was  entered,  on  the  8th  day  of  August,  1877,  with  the  consent 
and  sanction  of  the  court. 
12 
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The  defendant,  afterwards,  in  the  same  proceeding,  on  the 
2l8t  day  of  May,  1881,  and  after  the  said  proceeding  had  been 
ended,  filed  his  petition,  wherein  he  prays,  "that  the  said  terms 
of  compromise  be  filed  and  entered  in  this  cause,  and  the  said 
decree  so  reformed  and  amended  as  to  conform  to  the  true  inten- 
tion and  agreement  of  the  parties."  The  notice  given  in  con- 
nection with  this  petition,  was  of  a  motion  "to  be  allowed  to 
file  the  terms  of  agreement  and  compromise  msrde  by  the  parties 
in  said  cause,  and  upon  which  the  consent  and  compromise  decree 
was  entered,  and  to  make  such  amendments  or  modifications  of 
said  decree  as  may  be  necessary  to  declare  and  give  effect  to  said 
agreement." 

The  judgment  complained  of  makes  no  reference  to  any  terms 
of  compromise  or  settlement,  other  than  is  set  out  therein,  nor 
does  it  make  any  refei'ence  to  papers  of  any  nature  connectetl 
therewith. 

The  clerk  of  the  superior  court,  after  hearing  the  said  motion, 
on  the  10th  day  of  April,  1882,  denied  the  same,  on  the  ground 
"  that  the  decree  appearing  upon  its  face  to  be  a  decree  by  consent^ 
can  only  be  amended  and  reformed  by  consent."  From  this 
judgment  the  defendant  appealed  to  the  superior  court  of  that 
county.  The  superior  court  reversed  the  judgment  of  the  clerk, 
and  remanded  the  case  with  directions  to  proceed  according 
to  law.  Thereupon  the  plaintiff,  Margaret  A.  McEachern,  ap- 
pealed to  this  court. 

The  facts  found  by  the  court  of  probate  are  not  before  this 
court.  Indeed  it  does  not  appear  that  the  facts  were  found  by 
that  court  at  all. 

We  think  that  the  superior  court  erred  in  reversing  the  judg- 
ment of  the  clerk. 

A  judgment  by  "consent  of  parties,"  is  a  judgment,  the  pro- 
provisions  and  terms  of  which  are  settled  and  agi'eed  to  by  the 
parties  to  the  action  to  be  affecteil  by  it,  and  it  is  placed  uptm , 
and  becomes  of  record,  by  the  consent  and  sanction  of  the  court. 
The  court  does  not  settle  the  grounds  or  the  terms  of  it;  it  is  not 
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the  judgment  of  the  court,  except  iu  the  sense  that  the  court  allows 
it  to  go  upon  the  record  and  have  the  force  and  effect  of  a  jiidg- 
ment;  and,  therefore,  the  court  cannot  amend,  modify  or  correct 
it,  except  by  the  consent  of  all  the  parties  to  it.  It  is  essen- 
tially, in  its  provisions,  the  agreement  of  the  parties,  and  if  the 
court  should  change  it  in  any  respect  without  consent,  it  would  cease 
at  once  to  be  the  judgment  agreed  upon  by  the  parties;  and  such 
exercise  of  judicial  |>ower  would  be  a  practical  denial  of  the  right 
of  the  party  prejudiced,  or  supposing  himself  prejudiced,  to  be 
heard  according  to  law. 

If  a  party  to  such  a  judgment  complains  of  it  because  of  inad- 
vertence, mistake,  accident  or  fraud  in  the  agreement  to  have  it 
entered  of  record,  he  can  have  redress  only  by  consent  of  all 
the  parties,  or  by  an  action  instituted  for  that  purpose,  making 
all  proper  parties  independent  of  the  action  in  which  such  judg- 
ment was  enterefl.  In  such  independent  action  he  can  allege 
and  set  forth  such  grounds  of  complaint  against  such  judgment 
as  he  may  have,  and  the  court  can  grant  such  relief  as  he  may 
be  entitled  to. 

In  case  of  an  interlocutory  consent  order  complained  of  for 
like  causes,  it  might  be  corrected  upon  petition  and  motion,  pend- 
ing the  action,  but  not  after  the  action  has  been  ended.  This  is 
allowed  because  the  action  could  not  be  determined  until  any 
contest  about  such  interlocutory  order  should  be  determined. 
After  the  action  is  determined,  the  judgment  cannot  be  assailed 
for  any  of  the  causes  mentioned,  except  through  a  new  action. 

The  subject  of  judgments  by  consent  is  ably  discussed  by  Mr. 
Justice  DiLLARD  in  Edney  v.  Edney,  81  N.  C,  1.  This  case  is 
fully  approved  in  Stump  v.  fjong,  84  N.  C,  616.  These  cases 
are,  in  material  respects,  like  that  before  us,  and  it  must  be  gov- 
erned by  them. 

The  court  in  case  of  a  consent  judgment  could  only  correct 
some  error  of  its  own  in  respect  to  the  entry  of  the  judgment, 
as  for  example,  if  only  a  part  of  the  consent  judgment  had  been 
entered  on  the  record,  or  the  clerk  had  by  inadvertence  mis- 
copied  a  word  or  phrase  of  the  agreement  settling  the  terms  of 
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the  judgment  filed  with  the  court.  In  such  and  like  cases  the 
court  could  correct  its  own  errors,  but  it  cr>uld  not  add  to,  modify 
or  correct  the  agreement.  Nothing  of  this  sort  is  suggested  in 
the  present  case. 

The  judgment  in  question  was  a  final  one;  the  action  was  ter- 
minated; the  defendant  prays  in  his  petition  to  file  papers  not 
filed  with  the  court  at  the  time  the  judgment  was  entered;  nor 
is  any  reference  made  to  them  in  the  judgment,  and  he  prays  to 
correct  and  amend  the  judgment  in  accordance  with  the  papers 
referred  to  in  the  petition.  The  appellant  does  not  consent  to 
the  filing  of  the  papers,  or  the  correction  prayed  for;  on  the 
contrary,  she  refuses  to  do  so,  and  assigns  sundry  grounds  speci- 
fied in  her  answer  to  the  petition  why  she  will  not. 

It  is  very  clear  that  the  court  cannot  amend  the  judgment. 
We  do  not  intend  to  intimate  that  the  defendant  could  not  have 
redress  by  a  proper  action,  notwithstanding  this  decision. 

This  in  no  way  involves  the  power  of  the  court  to  amend  its 
records  at  all  times,  so  as  to  make  them  speak  the  truth. 

There  is  error.  The  judgment  of  the  superior  court  must  be 
reversed.  Let  this  be  certified  to  the  superior  court,  to  the  end 
that  the  judgment  there  may  be  reversed,  and  judgment  aflSrm- 
ing  the  judgment  of  the  clerk  of  the  superior  court  may  be 
entered  according  to  law.     It  Is  so  ordered. 

Error.  Reversed. 


J.  H.  WILSON,  Jr.,  and  wife  v.  C.  J.  LINEBERGER. 

Rehearing. 

Applications  for  a  rehearing  under  Rule  12,  89  N.  C,  60G,  are  based  only  upon 
alleged  errors  in  law  and  newly  discovered  evidence,  and,  therefore,  such 
proceeding  is  not  the  proper  mode  of  asserting  a  claim  to  uncollected 
assets  not  included  in  the  former  account  of  the  party  to  be  charged. 

Petition  by  plaintiffs  to  rehear  filed  November  12th,  1883, 
and  heard  at  February  Term,  1884,  of  The  Supreme  Court. 
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Messrs.  [Vilson  &  «Soh,  for  plaiiitiffij. 

Messrs.  Jones  <&  Johnston  and  N.  Davionty  for  defendant. 

Smith,  C.  J.  The  error  assigned  consists  in  our  overlooking 
ihe  evidence  of  the  solvency  of  Ij,  A.  Mason,  a  debtor  to  the 
partnership,  against  whom  judgments  had  l)een  recovered,  fur- 
nished in  his  returns  of  taxable  projxjrty,  when  passing  upon 
the  defendant's  responsibility  for  the  entire  indebtedness,  which, 
if  well  founded,  cannot  be  corrected  in  this  method  of  proceed- 
ing. Applications  for  a  rehearing  are  confined  to  alleged  errors 
in  law,  or  are  sustained  on  the  ground  of  newly  discovered  evi- 
dence.    Rule  12,  89  X.  C,  606. 

In  the  former  opinion  (88  X.  C,  416),  the  defendant  was  to 
be  held  liable  for  so  much  only  of  the  judgments  against  this 
debtor  as  had  been  collected  by  the  defendant,  and  of  course 
exonerating  him  from  personal  accountability  for  the  residue, 
since  it  did  not  appciir  that  any  detriment  had  come  to  the  firm 
from  the  omission  to  (K)lh?ct  that.  The  fund  did  not  thereby 
become  his,  but  continued  to  l)elong  to  the  firm  as  before,  and 
future  (X)l lections  made  would  inure  to  the  common  benefit  of 
all  the  partners.  We  merely  determined  that  the  defendant 
should  not  then  and  in  that  account  be  charged  with  uncollected 
sums  still  due,  having  reference  to  the  time  of  the  rendering  the 
a(x*ount  l)v  the  commissioner. 

The  judgment  disposes  of  the  defendant's  administration  of 
copartnership  matters  and  his  pereonal  accountability  for  the 
results  of  acts  and  omissions  entailing  loss  or  harm  to  the  asso- 
date  members,  but  leaves  the  uncollected  assets,  from  which 
moneys  might  thereaftor  be  realized,  to  be  distributed  among 
them.  Our  ruling  is  that  which  ought  to  have  l)een  made  by  the 
judge  and  originally  by  the  commissioner,  upon  the  facts  then 
existing  and  the  evidence  before  him. 

There  is  no  obstacle  to  a  further  accounting  for  moneys  of  the 
firm  subsequently  collected  by  the  defendant  and  for  which  he 
has  not  been  already  made  responsible,  but  the  present  is  not  the 
appropriate  mode  of  reaching  them. 
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The  decree  heretofore  made  will,  if  necessary,  be  so  modified 
as  not  to  conclude  the  plaintiffs,  from  asserting  their  claims  to 
such  further  moneys  derived  from  the  partnership  resources  and 
not  included  in  the  account,  as  may  have  come  or  may  come  into 
the  hands  of  the  defendant.  In  all  other  respects  the  judgment 
must  be  affirmed. 

Modified. 


MARTHA  DRAPER  v.  J.  A.  BUXTON  &  CO. 

Sheriff — Exemtion — AUegation  and  Proof — Pauper  not  entitled  to 

recover  costs. 

1.  Where,  in   an  action  for  conversion,  it  was  alleged   that  the  sheriff  sold 

property  belonging  to  the  party  complaining  and  not  to  the  defendant  in 
the  execution;  Held^  that  no  recovery  can  be  had  against  the  plaintiff  in 
the  execution  (the  defendant  here)  where  there  is  no  proof  that  he 
instructed  the  sheriff  to  sell ;  or  that  he  was  present  at  the  sale  or  ratified 
it;  or  that  he  received  any  portion  of  the  proceeds. 

2.  Every  material  allegation  in  the  complaint  must  be  supported  by  proper 

evidence,  to  enable  a  plaintiff  to  maintain  his  action. 

3.  One  suing  in  forma  pauperis  is  not  entitled  to  recover  costs  of  his  witnesses. 
The  Code,  J212. 

(Lentz  V.  Chambers^  5  Ired.,  587;    Hall  v.  Younta^  87  N.  C,  285;  Boashee  v. 

Surles,  85  N.  C,  90,  cited  and  approved]. 

Civil  Action  tried  at  Spring  Term,  1882,  of  Northamp- 
ton Superior  Court,  before  Bennett,  J, 

This  is  an  action  of  trover  for  the  conversion  of  a  lot  of  cot- 
ton, corn  and  fodder.  The  jury  found  the  issues  in  favor  of  the 
plaintiff;  judgment  accordingly  ;  appeal  by  defendants.  The 
facts  are  stated  in  the  opinion  of  this  court. 

No  counsel  for  plaintiff. 

Mr.  R.  B.  Peebles,  for  defendants. 

Merrimon,  J.  The  plaintiff  sued  in  forma  pauperis,  and 
brought  the  action  to  recover  the  value  of  certain   corn,  cotton 
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and  fodder,  wliich  she  alleges  belongs  to  her,  and  the  defendants 
unlawfully  converted  it  to  their  own  use.  The  answer  of  the 
defendants  specifically  denies  all  the  allegations  in  the  complaint. 

On  the  trial  the  court  submitted,  along  with  two  other  appro- 
priate issues,  the  following:  "  Did  the  defendants,  by  themselves, 
their  agents  and  officers,  wrongfully  convert  the  same  (the  prop- 
erty in  question)  to  their  own  use?"     The  jury  responded  "yes." 

The  evidence  tended  to  show  that  the  sheriff  of  Northampton 
county,  by  his  deputy,  had  process  in  his  hands  (the  exact  char- 
acter of  which  does  not  appear,  but  we  must  take  it  to  have 
been  a  fieri  facias)^  in  favor  of  the  defendants,  and  against 
Benjamin  F.  Draper,  and  by  virtue  of  such  process  sold  the 
propertj'  in  question. 

It  appears  that  the  defendants  were  not  at  the  sale,  and  it  does 
not  appear  that  they  gave  the  deputy  sheriff,  or  the  sheriff, 
instructions  to  sell  the  property,  or  that  they  received  the  mcmey, 
the  proceeds  of  the  sale,  or  that  they  in  any  way  ratified  the  sale 
thereof,  or  had  anything  to  do  with  it.  Indeed,  the  deputy 
sheriff  testified  that  the  defendants  did  not  instruct  him  to  sell 
the  plaintiff's  property.  The  case,  settled  upon  appeal  for  this 
court,  purports  in  terms  to  set  forth  all  the  evidence  produced  on 
the  trial. 

The  defendants  prayed  the  court  to  instruct  the  jury  that 
upon  the  evidence  the  plaintiff  was  not  entitled  to  recover.  The 
court  declined  so  to  do,  and  the  defendants  excepted. 

We  think  the  defendants  were  entitled  to  the  instructions 
prayed  for.  Indeed,  we  are  at  a  loss  to  conjecture  why  the  court 
denied  the  same,  in  view  of  the  case  as  it  appears  to  us  in  the 
record. 

Every  issue  of  fact  must  be  supported  by  proper  evidence,  and 
such  in  degree  of  weight  as  reasonably  warrants  the  jury  in  find- 
ing the  same  in  favor  of  the  party  on  whom  the  burden  of 
proving  it  rests.  And  in  a  case  like  the  present,  where  more 
than  one  issue  is  raised  by  the  pleadings,  each  one  material  and 
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essential  to  establish  the  plaintiff's  right  to  recover,  must  Ix? 
sustained  by  such  evidence  ;  else,  the  issue  not  so  sustained  must 
be  found  against  him,  and  the  action  fail.  The  plaintiff  must 
prove  every  material  allegation  in  his  complaint,  not  admitted 
by  the  defendant  in  his  answer,  to  enable  him  to  recover.  It 
sometimes  happens  that  the  same  evidence  in  its  scope  goes  to 
support  all  of  the  issues,  and  there  can  be  no  objection  to  this; 
nor  does  it  matter,  that  the  evidence  comes  from  the  oppasite 
party;  it  is  sufficient  that  proper  evidence  is  before  the  jury. 
But  in  such  case  the  evidence  must  be  pertinent  to  support  each 
issue.  There  must  be  evidence,  however  the  same  may  appear, 
going  to  support  each  issue,  and  when  this  is  not  so,  the  court 
ought  to  instruct  the  jury  that  the  plaintiff*  cannot  recover. 

The  jury  must  not  be  left  to  mere  conjecture,  or  remote  infer- 
ence, or  inference  drawn  from  improper  sources.  There  must 
be  evidence — proper  evidence — pertinent  evidence;  from  what 
quarter  soever  it  comes,  it  must  be  evidence. 

Now,  in  this  case  it  was  necessary  that  tlie  plaintiff*  should  in- 
troduce evidence,  or  that  there  should  be  evidence,  to  warrant  the 
jury  in  finding  the  issue  abov^e  set  forth  in  her  favor.  So  far 
as  appears  from  the  record,  there  was  no  evidence  pertinent  to  it. 
The  defendants  were  the  plaintiffs  in  the  execution  under  which 
the  sheriff*  sold  the  plaintiff's  property  mentioned  in  her  com- 
plaint. The  process  did  not  command  the  sheriff*  to  sell  her 
pr«)perty.  So  far  i\.<  appears,  the  defendants  did  not,  by  word  or 
act,  direct  him  to  sell  her  property,  nor  does  it  appetir  that  they 
received  from  the  sheriff*  any  part  of  the  proceeds  of  the  sale 
thereof.  If  it  appeared  that  they  received  the  proceeds  of  the 
sale,  then  it  might  he  that  this  would  be  treated  as  a  ratification 
of  the  sheriff's  act.  In  the  absence  of  such  evidence,  it  was  in 
evidence  coming  from  the  deputy  sheriff  that  the  defendants 
were  not  at  the  sale,  and  that  thev  did  not  instruct  him  to  sell 
the  plaintiff's  property. 

The  mere  fact  that  the  sheriff  sold  the  property  under  an 
execution  in  favor  of  the  defendants  was  not  evidence,  nor  was 
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it  a  fact  from  which  the  jury  could  infer  that  the  defend- 
ants had  anything  to  do  with  the  sale  of  the  plaintiff*'K  pro|)erty. 
It  was  the  duty  of  the  sherift'  in  collecting  the  money  specified 
in  the  execution,  to  sell,  if  need  be,  the  property  of  the  defend- 
ant therein — not  that  of  some  other  person.  That  he  sold  the 
property  of  the  defendant  raises  no  presumption  of  fact  that  the 
defendant  instructed  him  to  do  so,  or  ratified  his  act.  Cooley, 
on  Torts,  127,  128,  129;  Lentz  v.  ChamberSy  5  Ired.,  587. 

As  the  plaintiff  failed  to  introduce  proper  evidence  to  sup()ort 
the  issue,  she  cannot  recover  in  this  action,  and  the  defendants 
were  entitled  to  the  instructions  prayed  for,  and  denied  by  the 
ct>urt. 

2.  The  court  gsive  judgment,  that  the  defendants  bc»  taxed 
with  the  costs  allowed  to  plaintiff's  witnesses,  amounting  to 
$14.60.  In  this  there  is  error.  The  Code,  §212,  provides 
that,  "whenever  any  person  shall  sue  as  a  pauper,  no  officer  shall 
require  of  him  any  fee,  and  he  shall  recover  no  costs.^* 

This  provision  of  the  statute,  in  terms,  deprives  all  officers  of 
costs,  and  the  last  clause  of  it  is  very  sweeping,  and  manifestly 
embraces  the  cosls  of  witnesses.  Compensation  to  witnesses  is  a 
part  of  the  cost  of  an  action,  as  much  so  as  any  other  statutory 
charges  in  and  al)out  the  Siime.  Hall  v.  Younts,  87  N.  C,  285; 
Boushee  v.  Snrles,  85  N.  C,  90. 

The  case  slates  that  the  court,  in  allowing  the  plaintiff  the 
witnwis-costs,  relied  upon  Boushee  v.  Surles,  supra.  This  was  a 
clear  misapprehension  of  what  that  case  decides,  for  the  Chief- 
Justice,  in  that  case,  after  discussing  the  state  of  the  law  prior 
to  the  act  of  1868-'69,  ch.  96,  §3,  says:  "The  change  in  phra- 
seology, we  think,  was  intemlcHl  to  declare  that  as  he  (the  pauper 
plaintiff)  paid  none  of  the  defendant's  costs  if  he  failed,  so  if 
successful  in  his  action,  the  defendant  should  be  taxed  with  none 
of  his  costs."  In  that  cas(»,  the  witness-costs  were  expressly  dis- 
allowed. 

There  is  error,  and  the  judgment  must  he  reversed  and  a  new 
trial  awarded.     I^et  this  be  certified. 

EiTor.  Venire  de  novo. 
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K.  S.  DELOATCH  v.  W.  H.  COMAN. 
Landlord  and  Tenant — Jurisdiction. 

An  action  by  a  landlord  against  a  tenant  for  the  recovery  of  rent,  the  sum 
demanded  not  exceeding  two  hundred  dollars,  is  an  action  upon  the  contract 
of  lease  and  cogniziible  in  the  court  of  a  justice  of  the  peace.  The  juris- 
diction cannot  be  ousted  because  further  relief  is  asked  which  such  court 
has  no  power  to  grant. 

{Belcfier  v.  Grimsley,  88  N.  C,  88;  Ashe  v.  Oray,  lb.,  190;  Montague  v.  Mud, 
89  N.  C,  137 ;  Livingston  v.  Farrish,  /6.,  140;  Wilson  v.  Respass,  86  N.  C, 
112,  cited  and  approved ).j 

Civil  Action  tried  at  Fall  Term,  1882,  of  Hertford  Supe- 
rior Court,  before  Gilliam^  J. 

The  aetion  was  commenced  in  the  court  of  a  justice  of  the 
peace,  and  the  affidavit  of  the  plaintiff,  treated  as  his  complaint, 
is  in  substance  as  follows: 

The  plaintiff  leased  to  defendant  a  certain  tract  of  land  for 
cultivation  during  the  year  1881,  and  the  defendant  agreed   to 
pay  and  deliver  to  plaintiff  nine  hundred  pounds  of  lint-cotton 
as  rent  for  the  same;  and  also,  another  tract  for  which    the 
defendant  agreed  to  pay  one-fourth  of  the  crop  of  cotton  as  rent. 
The  defendant  removed  from  the  premises  about  twenty-seven 
hundred  pounds  of  seed-cotton,  and  delivered  the  same  at   the 
gin  of  Cooke  &  Harrell,  in  Murfreesboro,  without  the  plaintiflF's 
consent,  and  now  refuses  to  pay  more  than  one  average  bale  of 
cotton  towards  the  rent  alleged  to  be  about  $103.25.     The  plain- 
tiff further  alleges  that  the  rent- lien  attaches  to  the  said  seed-cot- 
ton in  possession  of  the  defendant  at  said  gin,  and  that  he    is 
entitled  to  the  same  to  satisfy  his  claim  for  rent;  that  the  defend- 
ant  wrongfully  detains  the  property,  nor  has  it  been  taken   for 
taxes,  assessment,  or  fine,  in  pursuance  of  any  statute,  or  seized 
under  execution  or  attachment  against  the  property  of  the  plain- 
tiff, and  that  the  actual  value  of  the  same  is  $94.50. 

The  defendant  resisted  the  claim  on  the  ground  that  the  jus- 
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tice  of  the  peace  had  no  jurisdiction  of  the  action — the  value  of 
the  property  being  allied  to  be  over  fifty  dollare. 

The  justice  overruled  this  demurrer  and  from  the  judgment 
the  defendant  appealed  to  the  HU|)erior  court.  His  Honor  affirmed 
the  judgment,  with  leave  to  the  defendant  to  answer  the  com- 
plaint, and  from  this  ruling  the  defendant  appealed  to  this  court. 

Messrs.  D,  A.  Banies  and  J,  B.  Batchelor,  for  plaintiff*. 
Mr.  B.  B.   IVinbornej  for  defendant. 

Smith,  C.  J.  If  the  action  were  solely  to  I'ecover  possession 
of  the  removed  cotton,  raised  upon  the  rented  land  and  subject 
to  the  statutory  lien,  in  the  use  of  the  remedy  given  in  the  first 
sevtion  of  the  act  of  1877,  The  Code,  §175(),  and  not  "  founded 
un  contract,"  the  value  <if  the  goods  claimed  being  in  excess  of 
fifty  dollars,  the  cognizance  of  the  cause  would  not  be  vested  in 
a  justice  of  the  peace.  Although  the  lien  to  be  enforced  by 
possession  results  from  the  contract  of  lease,  the  cause  of  action 
consists  in  the  unlawful  removal  or  withholding  of  the  crops 
fmm  the  lessor  before  the  satisfaction  of  his  claim,  and  its  end, 
the  restoration  of  the  p<»sscssioii ;  and  hence  the  suit  is  for  a 
tort,  the  jurisdiction  of  which,  when  the  property  demanded  and 
in  controversy  exceeds  the  sum  mentioned,  is  confided  exclu- 
sively to  the  su|)erior  court.  This  is  the  principle  established 
by  past  adjudications.  Belcher  v.  Grimslei/f  88  N.  C,  88 ; 
Montague  v.  Miafy  89  N.  C,  137;  Livingston  v.  Fannsh,  lb., 
140. 

This  is  not,  however,  the  case  presented  in  the  record.  The 
summons  is,  in  form  and  eflFect,  "in  a  civil  action,"  and  for  the 
recovery  of  rent  *'due  of  nine  hundred  pounds  of  lint-cotton  " 
grown  upon  the  leased  premises,  to  the  amount  of  ninety-four 
dollars  and  fifty  cents;  while  it  also  demands  the  possession  of 
all  the  removed  cotton  under  the  lien. 

The  affidavit,  which  the  parties  accept  as  the  complaint,  filed 
as  the  initiatory  step  in  the  collateral   proceeding  for  claim  and 
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delivery,  also  sets  out  the  coutract  and  asserts  the  plaintiff's  right 
thereunder  to  the  rent-cotton,  and  the  defendant's  resistance  to 
the  amount  alleged  to  be  due,  as  the  supposed  ground  of  the 
defendant's  withholding;  so  that  the  suit  is  both  to  enforce  the 
contract  and  to  get  possession  of  the  crop  in  order  thereto. 

It  is  obvious  that  the  action,  whatever  may  be  sought  in  iti? 
prosecution,  is  founded  upon  contract,  and  the  sum  demanded 
not  being  above  two  hundred  dollars,  no  other  than  the  court  of 
a  justice  of  the  peace  can  exercise  jurisdiction  in  the  premises. 
Nor  can  this  jurisdiction  be  ousted  because  further  relief  is 
asked  which  it  is  not  in  his  power  to  grant.  Ashe  v.  Grayy 
88  N.  C,  190. 

Whether  the  action  be  for  the  recovery  of  a  money  demand 
measuring  the  value  of  the  rent-cotton  stipulated  to  be  paid,  or 
proceeds  under  the  sanction  of  the  thiixl  section  of  the  statute 
(The  Code,  §1756),  it  had  a  rightful  origin  in  the  justice's 
court.  But  in  neither  case  is  restitution  oixlei'ed,  while  in  the 
latter  the  crop  is  secured  to  await  the  result  of  the  dispute  as  to 
the  amount  due.  This  act  has  Ijeen  carefully  examined  and  its 
provisions  construed  in  a  recent  wise  (  Wilson  v.  Re^rpasSy  86  N. 
C,  112),  rendering  a  repetition  needless.  It  is  there  said  that 
"  this  section  ctmtemplates  an  action  to  determine  a  dispute 
growing  out  of  the  agreement  and  the  relative  rights  and  obli- 
gations created  by  its  stipulations,  without  disturbing  the  pos- 
session of  the  lessee,  cropper  or  assignee  of  either." 

Its  purpose  is  to  provide  a  summary  mode  for  ascertainiug  a 
disputed  liability,  and,  in  case  of  delay,  to  secure  the  fruits  of 
the  judgment  by  requiring  of  the  lessee,  as  a  condition  <»f  his 
remaining  in  possession  of  the  pro[)erty,  an  adequate  undertak- 
ing for  the  payment  of  what  may  he  I'ecovered. 

The  action  is,  however,  in  no  pro|>er  sense  for  the  redress  of 
a  tort  within  the  meaning  of  the  law,  though  accompanied  with 
these  ct>l lateral  advanta<i:es  to  render  the  recovery  effectual,  and 
they  do  not  change  the  nature  of  the  pnjceeding,  nor  affect  the 
authority  of  the  tribunal  in  which  the  essential  controvei'sv  is  to 
l>e  tried. 


FEBRUARY  TERM,  1884.  189 


Babneb  v.  Raper. 

The  simple  point  presented  in  the  appeal  is  the  question  of 
jurisdiction,  and  the  ruling  of  the  court  must  be  sustained.  The 
irr^ular  and  unwarranted  order  for  seizure,  with  its  conse- 
quences, will  be  corrected  in  the  court  below.  There  is  no 
error.  This  will  be  certified  to  the  end  that  the  cause  proceed 
in  said  court. 

No  error.  Affirmed. 


ISABELLA  BARNES  v.  ROBINSON  RAPER. 
Dower — Possession  does  not  supply  Seizin. 

K  Id  a  proceeding  fur  dower,  it  was  admitted  that  the  husband  did  not  have 
seizin  of  the  land  during  the  cuverture;  Held^  that  an  issue  whether  he 
was  in  possession  at  the  time  of  his  death,  claiming  the  land  as  his  own, 
and  the  finding  thereon,  could  in  do  way  effect  the  result;  since  posses- 
sion does  not  supply  the  seiziD  necessary  to  support  a  claim  for  dower. 

2.  The  act  of  assembly  requiring  "seizin  and  possession"  of  an  inheritable 
estate  by  the  deceased  husband  to  entitle  his  widow  to  dower,  commented 
on  by  Smith,  C.  J.  The  word  "  and  "  substituted  for  *'  or  "  in  the  original 
act  of  1784,  does  not  change  the  sense  of  the  enactment. 

iHouston  V.  Smiih,  88  N.  C,  312;  LiUleton  v.  Littleton,  1  Dev.  &  Bat.,  327; 
Tate  V.  Tate,  1  Dev  &  Bat.,  Eq.,  22;  Weir  v.  Humphries,  4  Ired.  Eq.,  264, 
cited  and  approved). 

Special  Proceeding  for  dower,  commenced  before  the  clerk 
and  tried  at  Spring  Term,  1883,  of  Wilson  Superior  Court, 
before  McKoy,  J. 

The  plaintiiT  is  the  widow  of  Henry  Barnes,  and  states  in  her 
petition  that  the  defendants  Wiley  Lamm  and  Robinson  Raper 
claim  possession  and  title  to  the  two  tracts  of  land  therein 
described,  and  asks  to  have  her  dower  in  the  same  allotted  to 
her.  The  petitioner  afterwards  compromised  her  claim  upon  the 
tract  in  possession  of  said  Ijanim. 

The  substance  of  the  defendant's  answer  is  set  out  in  the 
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opinion.     The  court   below  adjudged   that  the   plaintifT  is  not 
entitled  to  dower,  and  she  appealed. 

Messrs.  Strong  A'  SwedeSy  for  plaintiff*. 
Messrs,  Connor  <i*  Wooflard,  for  defendant. 

Smith,  C.  J.  In  answer  to  the  petitioner's  application  for  an 
assignment  of  dower  in  the  two  tracts  of  land  described  in  the 
petition,  alleged  to  be  claimed  by  the  defendants  respectively, 
they  deny  to  be  true  the  allegation  of  seizin  in  the  intestate  hus- 
band, at  any  time  during  their  marriage,  in  either  tract.  For 
the  trial  of  the  matters  drawn  in  c<»ntrover8y  by  the  pleadings, 
the  cause  was  removed  to  tTie  superior  court,  and,  it  being  admit- 
ted by  the  plaintiff  that  the  intestate  Henry  Barnes,  husband  of 
the  petitioner,  did  not  at  any  time  during  the  coverture  have 
legal  seizin  of  the  lands,  an  issue  was  submitted  to  the  jury  in 
this  form:  Did  Henry  Barnes  remain  in  possession  of  the  land 
to  the  time  of  his  death,  claiming  it  as  his  own?  To  this 
inquiry  the  jury  answered,  he  did  not. 

Tliereupon  the  court  adjudged  that  the  petitioner  is  not  enti- 
tled to  dower,  and  she  appeals  to  this  court. 

The  statute  in  force  at  the  time  of  the  intestate's  death,  in 
1872,  and  restoring  the  common  law  right  of  dower,  gives  to  a 
married  woman,  whose  husband  dies  without  or  with  a  will  from 
which  she  dissents,  an  estate  for  life  in  one-third  in  value  of  the 
lands,  rights  of  re<icmption,  legal  and  equitable,  and  other  equit- 
able estates  whereof  her  husband  was  "seized  and  possessed  at 
any  time  during  the  coverture."  Acts  1869-'70,  ch.  176,  (The 
Code,  §2103). 

The  seizin,  as  required  at  common  law,  to  render  the  estate 
dowable,  must  be  of  an  estate  of  inheritance,  with  the  freehold 
vested  in  the  deceased  husband,  as  is  fully  explained  in  the 
recent  case  of  Houston  v.  Smithj  88  N.  C,  312. 

The  intestate  Henry  Barnes,  who  did  once  own  the  land,  the 
subject  of  controversy,  conveyed  it  by  (hei]  to  his  daughter    and 
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only  child  Mary,  wife  of  Ruflin  Ra|)er,  previous  to  his  marriage 
with  the  i)etitioiier,  and  it  was  conceded  that  he  had  uo  seizin 
during  the  period  of  their  marriage. 

This  admission  put  an  end  to  the  claim,  unless  the  petitioner 
was  able  successfully  to  impeach  the  deeti  as  made  in  contempla- 
tion of  marriage  and  with  intent  to  defraud  her  of  her  right 
to  dower.  LiUlelon  v.  Littleton^  1  Dev.  &  Bat.,  327;  Tate  v. 
Tate,  1  Dev.  &  Bat.  Eq.,  22. 

This,  it  does  not  appear  that  she  proposed  to  do,  and  conse- 
quently her  asserted  claim,  being  groundless,  must  l)e  denied. 

We  are  unable  to  understand  why  an  issue  was  submitted  to 
the  jury  in  reference  to  the  possession,  since  possession  cannot 
supply  the  seizin  of  an  inheritable  estate,  necessary  to  support 
the  right  of  dower,  and  the  responding  verdict,  if  favorable  to 
the  petitioner,  would  not  affect  the  result.  The  act,  it  is  true, 
speaks  of  an  estate  whereof  the  husband  is  seized  and  possessed, 
substituting  the  copulative  ^^ and''  in  place  of  the  disjunctive 
"or"  in  the  original  act  of  1784.  A  similar  change  was  made 
in  the  Revised  Code,  ch.  118,  §l,and  yet  these  alterations  in  the 
phraseology  do  not  affect  the  sense  and  meaning  of  the  enact- 
ment, as  held  in  Weir  v.  Tate,  4  Ired.  Eq.,  264. 

In  the  elaborate  opinion  of  the  Chief- Justice,  he  remarks 
that  "  it  was  never  understood  by  the  profession  why  the  terni 
'  possessed  '  was  introduced  into  that  statute,  as  it  certainly  was 
not  intended  that  there  should  be  dower  of  terms  for  years,  or  that 
the  rule  of  the  common  law  should  be  abrogated  which  makes  a 
legal  seizin  in  the  husband  sufficient  to  support  a  title  to  dower." 
This  was  said  in  passing  upon  the  force  of  the  disjunctive  "or" 
between  the  words  *' seized"  and  "possessed";  and  it  is  added 
that,  "in  point  of  law,  however,  the  owner  of  the  inheritance  ij^ 
not  only  seized,  but  is  said  to  be  possessed,  for  the  purposes  of 
dower  and  courtesy,  when  the  reversion  or  remainder  is  not  after 
a  freehold,  but  after  a  term  for  years  only.  The  possession  of 
the  tenant  for  years  is  the  possession  of  the  reversioner." 
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These  suggestions  in  reference  to  the  possession  are  made  to 
prevent  any  inference  from  our  silence  that  the  issue  was  at  all 
material  in  determining  the  validity  of  the  petitioner's  claim,  or 
that  a  different  response  would  have  given  it  any  efficacy. 

There  is  no  error,  and  the  judgment  must  l>e  affirmed. 

No  error.  Affirmed!. 


J.  A.  WORTHY  V.  H.  B.  SHIELDS,  Guardian. 

Juruidiction — Issues  of  Fact — Right  of  trial  by  jm^ — Witness, 

deposition  of 

1.  The  jurisdiction  of  the  supreme  court  over  issues  of  fact,  under  article  four, 

section  eight  of  the  constitution,  will  be  assumed  upon  two  conditions: 
1.  If  the  matter  be  of  such  an  equitable  nature  as  a  court  of  equity  under 
the  former  system  took  exclusive  cognizance  of.  2.  If  the  proofs  are 
written  and  documentary,  and  in  all  respects  the  same  as  they  were  when 
the  judge  of  the  court  below  passed  upon  them. 

2.  A  party  under  the  present  system  has  a  right  to  a  jury  trial  of  an  issue  of 

fact,  as  well  when  it   involves  an   equitable  as  a   legal  element  entering 
into  the  merits  of  the  controversv. 

3.  Depositions  of  witnesses  are  never  taken  by  a  court  while  engaged  in  the 

trial  of  a  cause. 

(Gold^orough  v.  Turner,  07  N.  C,  403,  commented  on  ;  Lee  v.  Pearce,  68  N.  C, 
70;  Heilig  v.  Stokes,  03  N.  C,  012;  Jones  v.  Boyd,  80  N.  C,  258;  Shields  v. 
Whilaker,  82  N.  C,  510;  Leggett  v.  Leggeti,  88  N.  C,  108;    Wesaell  v.  Hath- 
John,  89  N.  C,  377,  cited  and  approved). 

Ejectment  tried  at  Defeml)er  Special  Term,  1883,  of  Mooue 
Superior  Court,  before  MacRaey  J, 
The  defendant  api)ealed. 

Messj'S,  J,  W,  Hillsdale,  Mclver  d*  Black  and  \\\  A,  Guthrie^ 
for  plaintiff. 

Mes»rs.  M,  S.  Eobins  and    W,  E.  Murchisoh,  for  defendant. 
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Smith,  C.  J.  The  plaintifF  asserts  title  to  the  land  described 
in  the  complaint,  and  demands  the  recovery  of  possession  and 
damages  for  the  wrongful  withholding  by  the  defendants.  He 
also  alleges  that  the  defendants  claim  under  a  deed,  in  form  and 
effect  a  mortgage  (of  which  he  annexes  a  copy),  made  by  tlie 
former  owner,  D.  R.  McDonald,  to  the  defendant  A.  R.  Mc- 
Donald, who,  being  a  lunatic,  is  represented  by  his  guardian,  the 
defendant  H.  B.  Shields,  on  February  11th,  1870,  by  virtue  of 
which  the  mortgagee  entered  upon  the  premises,  and  from  the 
value  of  the  use  and  occupation  as  rents  has  received  a  larger 
sum  than  the  secured  debt  and  interest.  He  therefore  asks  for 
an  account,  and  proffers  to  pay  any  deficiency  found  after  apply- 
ing the  rents  to  the  debt.  The  answer  of  the  lunatic  and  guar- 
dian controverts  the  allegation  of  ownership,  declares  the  deed  to 
be  and  intended  to  be  a  conveyance  of  the  land  for  the  sum 
recited  to  be  the  consideration,  with  a  condition  by  which  the 
bargainor  might,  if  he  chose,  within  the  period  of  one  year  there- 
after, redeem,  on  restoring  the  purchase  money  and  interest,  but 
meanwhile  was  under  no  obligation  to  do  so,  or  to  pay  the 
money.  The  others,  tenants  under  their  associate  defendant,  dis- 
claim any  independent  title  in  themselves. 

When  the  cause  came  on  for  trial,  the  defendant  proposed  to 
prepare  and  submit  to  the  jury  issues  arising  out  of  the  contro- 
veiled  allegations  contained  in  the  pleadings,  which  the  judge 
refused  to  allow,  assigning  as  his  i^asons  therefor  that  the  claims 
raentioDcd  in  one  of  the  articles  in  the  answer  in  general  terms, 
with  the  explanatory  statements  of  counsel,  grow  out  of  the  exe- 
cution of  a  deed  from  the  sheriff  of  Moore  county  to  the  said 
A.  R.  McDonald,  pursuant  to  a  sale  under  execution  against 
said  D.  R.  McDonald,  of  the  estate  and  interest  remaining  in  the 
latter  in  the  disputed  land,  after  his  deed  to  the  former,  and  are, 
as  is  the  action  in  its  scope,  wholly  equitable  in  their  nature  and 
proper  to  be  tried  and  determined  by  the  court  without  a  jury. 

To  this  ruling  the  defendant's  exception  taken  in  limine  pre- 
sents the  only  question  we  find  it  necessary  to  consider. 
13 
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In  Goldaborough  v.  Tamer,  67  N.  C,  403,  where  the  purpose 
of  the  action  was  to  set  aside  a  deed  for  fraud  practiced  in  induc- 
ing its  execution,  and  a  series  of  inquiries  had  been  put  to  the 
juiy  and  answered,  Rodman  J.  says  in  terms  that  "the  judge 
may  himself  decide  the  issues  of  fact  made  in  a  case  like  this," 
under  sections  224  and  225  of  the  Code  of  Civil  Procedure,  and 
that  while  he  may  seek  the  aid  of  a  jury  in  determining  matters 
of  fact  for  his  own  guidance,  he  is  not  bound  by  the  findings, 
but  may  arrive  at  and  act  upon  different  conclusions  of  his  own — 
pursuing  the  former  practice  in  courts  of  equity;  yet  this  view 
of  the  relative  administrative  functions  of  the  judge  and  jury, 
under  the  constitution  and  superseding  system,  was  disavowed 
by  the  court  in  the  opinion  of  the  Chief-Justice  delivered  at 
the  succeeding  term  in  Lee  v.  Pearce,  Q^  N.  C,  76. 

Referring  to  the  preceding  case,  he  says:  "In  that  case  issues 
were  found  by  the  jury  fixing  the  allegations  of  fraud,  and  no 
consideration  of  the  remarks  of  Justice  Rodman  is  admissible 
which  would  impose  on  this  court  the  province  of  trying  issues 
of  fact  as  distinguished  from  questions  of  fact  (HeUig  v.  StokeSy 
63  N.  C,  612),  for  such  a  construction  is  opposed  by  the  consti- 
tution. Art.  IV,  §10,  ^No  issue  of  fact  shall  be  tried  before  this 
court.'  Nor  is  a  construction  admissible  which  would  impose 
on  the  judge  of  the  superior  court  the  duty  of  trying  issues  of 
fact,  except  when  by  consent  of  parties  the  judge  is  substituted 
for  a  jury,  for  such  a  construction  is  opposefl  by  the  constitu- 
tion."    §18. 

The  words  which  are  quoted  by  the  Chief-Justice  from  section 
10  are  omitted  from  the  correspondent  section  9  contained  in 
the  amended  constitution,  and  in  place  is  substituted  this  sen- 
tence: "And  the  jurisdiction  of  said  court  over  Mssues  of  fact' 
and  *  questions  of  fact'  shall  be  the  same  exercised  by  it  liefore 
the  adoption  of  the  constitution  of  one  thousand  eight  hundred 
and  sixty-eight.'' 

The  result  upon  the  judicial  power  of  this  court  produced  by 
this  change  in  the  organic  law  came  up  forexa?innation  in  Jones 
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V.  Boydy  80  N.  C,  258,  and  the  distinction  in  the  appellate  juris- 
diction over  causes  brought  up  for  review  on  rulings  in  the  courts 
of  law  and  courts  of  equity,  is  plainly  marked.  It  is  there  said 
that  under  the  former  system  "this  court  was  invested  with 
authority  to  review  the  decrees,  final  or  interlocutory,  of  the 
courts  of  equity y  and  the  evidence  upon  which  they  wcrc  rendered, 
and,  iu  case  of  reversal,  to  exercise  original  jurisdiction  itself. 
The  case,  whether  upon  appeal  or  removal,  was  heard  upon  writ- 
ten and  documentary  proofs  only,  according  to  the  well  estab- 
lished practice  in  courts  of  equity,  and  consequently  this  court 
had  before  it  the  same  means  of  arriving  at  a  correct  decision 
which  the  court  below  had.'' 

Conforming  to  this  view  of  appellate  authority,  wc  have  since 
confined  our  examination  of  the  evidence,  with  the  purpose  of 
deducing  facts  from  it  in  cases  brought  up  by  appeal,  to  such 
only  as  were,  before,  of  exclusive  equitable  cognizance;  and  then 
only  when  the  accompanying  evidence  was  in  writing  in  the  form 
of  affidavits  or  depositions  and  exhibits  which  could  be  seen  and 
weighed  by  us,  in  the  plight  iu  which  they  appeared  before  the 
judge  of  the  superior  court.  The  former  equity  court  acted  upon 
testimony  coming  from  the  lips  of  witnesses,  reduced  to  writing 
as  it  was  uttered  before  the  examiner,  and  the  subject  matter  in 
all  its  aspects  was  thus  presented  to  the  revising  tribunal. 

We  have  not  proceeded  beyond  these  assigned  limits,  nor  can 
we  do  so  without  assuming  and  exercising  a  jurisdiction  larger 
than  was  possessed  before  the  adoption  of  the  constitution  of 
1868,  and  seriously  affecting  the  character  of  the  court  as  intended 
in  the  instrument  which  confers  its  authoritj'^,  as  one  for  the  cor- 
rection of  errors  in  law. 

There  are  thus  two  underlying  conditions  essential  to  our 
assumption  of  jurisdiction  to  pass  upon  issues  of  fact: 

1.  The  matter  must  be  exclusively  of  equitable  cognizance  in 
the  former  division  of  administrative  judicial  power;  and 

2.  The  proofs  must  l)e  in  all  respects  the  same  before  us  as 
they  were  before  the  judge  of  the  superior  court,  written  and 
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documentary — not  a  narrative  of  what  was  delivered,  but  the 
words  which  were  spoken — so  that  as  an  appellate  tribunal,  the 
court  shall  stand  in  the  same  relation  to  it  that  was  occupied  by 
the  judge  who  made  the  ruling  in  the  superior  court. 

It  was  only  under  such  circumstances  that  the  revisory  juris- 
diction was  possessed  and  exercised  previous  to  the  constitution 
framed  in  1868.  As  that  court  then  examined  and  deduced  con- 
clusions of  fact  from  the  evidence  in  causes  coming  up  from  the 
court  of  equity  on  appeal  (or  by  removal  which  is  now  not 
authorized),  so  this  court,  in  the  exercise  of  the  restored  jurisdic- 
tion, can  only  act  when  we  have  the  cause  before  us  in  the  same 
plight  and  similar  surroundings  as  it  was  presented  to  the  judge 
of  the  superior  court.  A  fair  construction  of  the  amendatory 
provisions  of  the  constitution  do  not  require,  nor  do  we  think 
they  permit  our  overstepping  these  limits  and  invading  the 
province,  while  we  usurp  the  functions  of  the  jury. 

It  is  clear  that  a  jury  verdict  cannot  be  disregarded  (Shielfh  v. 
Whitaker,  82  N.  C,  516;  LeggeU  v.  LeggeU,  88  N.  C,  108; 
Wessell  V.  Raihjohn,  89  N.  C,  377),  and  we  take  but  a  step  fur- 
ther in  declaring  that  parties  have  a  right  to  submit  an  issue  of 
fact  as  well  when  it  involves  an  equitable  as  a  legal  element  en- 
tering into  the  merits  of  a  controversy  made  in  the  pleadings; 
and  this  is  the  legitimate  consequence  of  a  reduction  of  all  reme- 
dial proceedings  into  one  single  action. 

The  necessity  of  restriction  is  made  apparent,  in  that  the 
appellant,  when  denied  a  jury,  at  once  demanded  that  the  testi- 
mony be  taken  in  the  form  of  a  deposition,  so  that  the  court 
could  see  and  interpret  it  from  the  words  of  the  witness,  and  not 
have  it  in  a  narrative  form  according  to  what  he  was  understood 
to  mean,  rather  than  what  he  said. 

This  also  was  denied  and  properly  denied,  for  under  no  sys- 
tem were  depositions  taken  by  the  court  while  engaged  in  the 
trial  of  the  cause. 

The  transcript  presents  another  diflBculty  in  the  plaintiff's 
way  upon  the  assumption  that  the  case  is  to  be  tried  as  one  in 
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equity.  The  allegation  of  title  is  denied  in  the  answer,  thus 
devolving  on  the  plaintiff  the  burden  of  proving  it,  and  all  the 
necessary  proof  must  he  contained  in  the  statement  of  the  case, 
since  nothing  appears  to  have  been  conceded.  liooking  then  at 
the  attachment  papers  annexed,  there  is  not  seen  to  have  been 
any  publication  required  to  bring  the  non-resident  debtor  before 
the  justice  and  warrant  his  rendering  judgment  of  condemnation. 
In  equity  trials,  without  regard  to  the  rulings  below,  the  inquiry 
was  whether  upon  the  pleadings  and  evidence  the  plaintiff  was 
entitled  to  relief,  and  if  so,  it  was  accorded  to  him.  No  errors 
were  i-equired  to  be  assigned,  and  the  trial  was  de  novo.  This 
course  is  so  foreign  to  that  prcscribevl  in  the  Code  of  Civil  Pro- 
cedure  that  we  arc  not  disposed  by  construction  to  extend  our 
appellate  power  beyond  reasonable  limits  intended  by  the 
franiers  of  the  constitution. 

There  is  error  in  the  judgment  of  the  court  refusing  a  jury 
trial,  and  this  will  be  certified. 

Error.  Reversed. 


J.  G.  L.  ENGLAND  and  others  v.  EDMUND  GARNER  and  others. 

Jmlffment — Judicial  Sale— Attorney  and  Client — Xon-reaidents. 

1.  The  judgraent  of  a  court  having  jurisdiction  of  the  parties  and  the  subject 

matter,  though  irregular,  is  valid  until  reversed  ;  and  if  reversed,  a  pur- 
chaser in  good  faith  at  a  sale  made  in  pursuance  of  such  jud<;ment  will 
be  protected. 

2.  An  appearance  by  counsel,  even  without  authority,  is*  regular  upon  its  face, 

and  upon  the  facts  here,  binds  the  party  for  whom  the  appearance- was 
made. 

3.  A  judgment  against  an  infant  is  not  absolutely  void,  but  irregular  ;  and  if 

set  aside,  the  interest  of  a  bona  fide  purchaser  under  the  judgraent  without 
notice  will  not  be  affecteil. 

4.  The  courts,  being  open  to  non-residents  in  as.sertin;^  their  right  to  prop- 

erty here,  will  go  no  farther  in  protecting  iheni  than  residents  from  the 
consequences  of  unreasonable  delay. 
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[Jennings  v.  Stafford^  1  Ired.,  404;  Williams  v.  Harrington^  11  Ired.,  616; 
Univeraify  v.  Laaaiter,  83  N.  C,  38;  Ivey  v.  McKinnon,  84  N.  0.,  616;  5tt<- 
ton  V.  Schonwald,  86  N.  C,  198  ;  Gilbert  v.  James^  Ib.^  244;  Morru  v.  (?enfry, 
89  N.  C,  248;  i2o^er«  v.  McKenzie,  81  N.  C,  164;  Fcawr  v.  Jon«8,  82  N. 
C,  440;  White  v.  Albertson,  3  Dev.,  241 ;  Marshall  v.  Fia^',  1  Jones,  111 ; 
Doyle  V.  Brown,  72  N.  C,  393,  cited  and  approved). 

Civil  Action  tried  at  December  Special  Term,  1883,  of 
Moore  Superior  Court,  before  MacRac,  J, 

The  plaintiffs  instituted  this  action  on  August  7,  1880,  and 
ask  that  the  orders  and  decrees  in  an  ex-parte  proceeding,  in  the 
late  court  of  equity  of  Moore  county,  for  the  sale  of  land  for 
partition,  beset  aside  and  declared  void,  and  that  they  be  decreed 
owners  of  the  land  and  entitled  to  the  possession  thereof. 

The  facts  alleged  in  the  complaint  and  material  to  the  case 
are,  that  in  the  year  1835,  J.  W.  England  removed  with  his 
family  to  the  state  of  Alabama,  and  died  in  1849  seized  of  cer- 
tain lands  in  Moore  county  in  this  state,  and  the  plaintiffs  are 
his  heirs-at-law,  and  residents  of  Alabama. 

At  spring  term,  1860,  an  ex-parte  petition  was  filed  by  A.  R. 
Kelly,  attorney  at  law,  on  behalf  of  the  heirs  of  said  England 
(the  plaintiffs  in  this  action),  to  sell  the  land  for  partition.  Order 
of  sale  was  granted,  and  a  sale  made  on  September  27,  1860, 
and  confirmed  at  fall  term,  1861.  But  the  plaintiffs  allege  they 
knew  nothing  of  this  proceeding  until  1874,  when  they  were 
informed  that  the  land  was  sold  for  partition  among  them  as 
tenants  in  common,  and  that  they  have  received  none  of  the 
proceeds  of  said  sale.  They  were  also  informed  that  their  attor- 
ney instituted  proceedings  in  August,  1878,  to  set  aside  the 
decree.     See  84  N.  C,  212,  and  86  N.  C,  366. 

In  1867,  A.  R.  McDonald,  attorney  at  law,  appeared  for  the 
petitioners,  and  rules  wove  served  npon  the  defendants  in  this 
action,  who  were  the  purchasers  at  said  sale  or  their  grantees,  to 
show  cause  why  the  purchase  money  should  not  be  paid,  which 
rules  were  discharged.  These  proceedings  w^ere  also  had  %vith- 
out  the  knowleilge  of  the  plaintiffs,  one  of  whom  (J.  G.  L.  Eng- 
land) was  a  minor  when  the  s;iid  ex-parte  petition  was  filed- 
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The  defendants  demurred  to  the  complaint  upon  the  grounds: 

1 .  It  does  not  allege  that  the  purchasers  had  any  knowledge 
of  any  fraud  or  irregularity  in  the  proceedings,  or  want  of  any- 
thing in  the  attorneys. 

2.  It  does  not  state  that  the  purchasers  had  notice  that  the 
plaintiff  J.  G.  L.  England  was  a  minor. 

3.  It  is  not  stated  that  said  Kellv  was  insolvent  or  ever  had 
been,  or  that  said  McDonald  was  insolvent  until  1878. 

His  Honor  sustained  the  demurrer  and  the  plaintiffs  appealed. 

Messrs.  John  Manning  and  /?.  P.  Buxton,  for  plaintiff^. 
Messrs.  Hinsdale  <fe  Devereux,  Mclver  &  Black,  W.  E,  Murch- 
ison  and  W.  A.  Guthrie,  for  defendants. 

Merrimox,  J.  It  is  well  settled  upon  principle  and  author- 
ity, that  where  it  appears  by  the  record  that  the  court  had  juris- 
diction of  the  parties  and  the  subject  matter  of  an  action,  the 
judgment  therein  is  valid,  however  irregular  it  may  be,  until  it 
shall  be  reversed  by  competent  authority ;  and  although  it  be 
reversed,  a  purchaser  of  the  real  estate  or  other  property  at  a 
sale  made  under  and  in  pursuance  of  such  judgment  while  it 
was  in  force,  and  which  it  authorized,  will  be  protected.  All 
that  the  purchaser  in  such  case  is  required  to  know,  is,  that  the 
court  had  jurisdiction,  and  made  the  judgment  upon  the  faith  of 
which  he  purchased,  and  that  such  judgment  authorized  the 
sale.  If  this  were  not  so,  courts  of  justice  would  be  worse  than 
mockeries — their  judgments  and  decrees  would  be  snares  and 
pitfalls  for  honest  people — respect  for  and  confidence  in  them 
would  justly  to  a  great  extent  be  destroyed,  and  the  effect  upon 
society  would  be  ruinous  in  a  high  degree.  No  one,  whether  he 
purchased  immediately  or  mediately  at  such  a  sale,  could  Ix' 
sure  that  he  had  purchased  anything,  much  less  a  good  tiile  to 
the  property  sold,  as  against  parties  to  the  record. 

It  IS  a  rule  of  law  founded  in  sound  policy  as  well  as  jiu^tico, 
that  persons  who  purchase  at  judicial  sales  in  good  faith,  shall 
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he  protected  against  the  erroi's  and  irregularities  of  the  court, 
and  the  hiches  of  parties  which  they  cannot  see,  and  about 
which  they  have  no  opportunity  to  inform  themselves.  Jen- 
ni)ifjs  y,  Stofford,  1  Ired.,  404;  Wi/liains  v.  Harrington,  11 
I  red.,  G16  ;  University  w  Lasniter,  S3  N.  C,  38;  Icey  \\  3Ic- 
Kinnon,  84  X.  C,  651;  Sidion  v.  Schonivald,  SG  N.  C,  198; 
Gilbert  y.  James,  lb,,  244;  Morris  y.  Gentt-y,  89  N.  C,  248; 
Gray  \,  Brie/ nardello,  1  Wall.,  ()27  ;  Freeman  on  Judgment.s, 
SS509,  olO. 

According  to  the  allegations  in  the  complaint,  the  defeudanti^, 
or  tliose  under  whom  they  claim,  purchased  the  land  in  contro- 
versy, at  a  judicial  sale,  under  an  aj)parently  regular  decree  of 
tiio  court  of  equity  of  Moore  county  authorizing  it,  granted  in 
a  suit  wherein  it  appears  by  the  record  that  the  court  had  juris- 
diction of  the  parties  and  the  subject  matter,  and  the  parties  to 
that  suit  are  the  present  plaintiffs,  or  parties  under  whom  they 
claim.  It  thus  appears  that  the  defendants,  in  respect  to  the 
purchase  of  the  land  mentioned  in  the  complaint,  are  within  the 
rule  of  law  above  stated,  and  thev  are  therefore  entitled  to  the 
protection  of  the  court. 

It  is  urged  with  much  earnestness  by  the  counsel  for  the  plain- 
tiffs, that  the  plaintiffs  did  not  in  fact  {)ersonally  appear  in  the 
"ourt  of  equity  in  the  suit  mentioned,  nor  did  they  authorize 
counsel  to  bring  the  suit  in  their  names,  or  represent  them  in 
that  or  any  suit.  The  record,  however,  shows  that  they  did  insti- 
tute the  proceeding  to  sell  the  land  in  the  court  of  equity,  and 
that  they  were  represented  by  counsel,  and  the  court  took  juris- 
diction of  them  and  the  subject  matter  of  the  proceeding.  *  The 
presumption  is,  that  they  brought  the  suit,  that  counsel  apj^eared 
therein  by  their  authority,  that  the  court  had  actual  knowledge 
of  their  appearance,  took  jurisdiction  of  them  and  the  subject 
matter,  and  g?*anted  the  decree  of  sale  in  the  orderly  course  of 
procedure. 

There  is   no  allegation   that  the  defendants,  or  those  under 
whom  they  claim,  purchased  with  notice  of  any  fraudulent  prac- 
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tioe  in  procuring  the  sale  to  be  made,  or  irregularities  in  the  record. 
It  appeared  to  them,  that  the  court  had  jurisdiction  of  the  parties, 
the  subject  matter,  and  complete  authority  to  make  the  decree. 
It  must  be  taken  that  the  counsel  had  authority  to  represent  the 
parties  in  bringing  and  prosecuting  the  suit  to  its  termination. 
An  appearance  by  counsel,  even  without  authority,  is  regular 
upon  its  face  and  is  a  good  appearance  in  court.  University  v. 
Ixissiter,  supra;  Rogers  v.  McKenzie,  81  X.  C,  164;  Weaver  v. 
Jones,  82  N.  C,  440. 

It  is  alleged  in  the  complaint  that  one  of  the  plaintiffs  was  an 
infant  at  the  time  the  proceedings  in  equity  were  instituted.  It 
seems,  however,  he  came  of  age  pendiug  the  proceedings  of  the 
court.  Be  that  fact  as  it  may,  the  court  recognized  and  took 
jurisdiction  of  him  in  the  proceeding  as  a  party  of  age,  and  rep- 
resented by  counsel.  If  he  were  an  infant,  this  fact  did  not  ren- 
der the  judgment  as  to  him  absolutely  void ;  it  was  irregular, 
and  might,  upon  proper  application,  have  been  set  aside,  not, 
however,  to  the  prejudice  of  bona  fide  purchasers  without  notice. 
White  V.  AlbertsoHy  3  Dev.,  241 ;  Williams  v.  Harrington^  supra; 
Marshall  v.  Fisher,  1  Jones,  111;  Freeman  on  Judgments,  §513. 

It  was  insisted  that  the  plaintiffs  were  non-residents  long  be- 
fore, at,  and  after  the  time  the  proceedings  in  equity  were  insti- 
tuted, and  this  fact  ought  to  serve  as  a  protection  to  them.  We 
<?annot  appreciate  the  force  of  this  suggestion.  The  courts  were 
open  to  non-residents  as  well  as  residents — both  stood  on  the 
same  footing,  and  there  w^as  no  barrier  to  prevent  the  plaintiffs 
from  coming  to  this  state  and  at  all  times  to  care  for  their  prop- 
erty and  interests  here.  They  certainly,  according  to  their  own 
showing,  greatly  neglected  their  property  in  this  state,  and  there 
is  a  strange  and  unexplained  delay  in  looking  after  the  matters 
of  which  they  complain.  They  may,  however,  have  suffered, 
and  this  is  to  be  regretted,  more  particularly  if  it  happened 
through  irregular  proceedings  in  court,  but  their  misfortune  can- 
not be  ground  for  overturning  an  important  and  well  settled 
principle  of  law,  and  a  great  number  of  onr  own  decisions. 
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It  was  contended  on  the  argument  that  Doyk  v.  Brown,  72 
N.  C,  393,  sustained  the  plaintiffs'  contention.  We  have  exam- 
ined that  case  and  do  not  think  that  a  proper  interpretation  of  it 
is  in  conflict  with  what  we  have  here  said. 

We  are  of  the  opinion  that,  as  against  the  defendants,  the 
plaintiffs  have  not  stated  in  their  complaint  facts  constituting  a 
cause  of  action. 

The  judgment  of  the  court  below  must  therefore  be  affirmed. 

No  error.  Affirmed. 


D.  L.  SAYLOR  and  others  v.  B.  F.  POWELL  and  others. 

Homestead, 

1.  A  widow  is  not  entitled  to  homestead  in  lands  of  her  husband  if  he  die 

leaving  children — minors  or  adults. 

2.  An  heir  twenty-one  years  old  is  not  entitled  to  homestead  in  the  lands  of 

his  ancestor. 

(  Wharton  v.  Taylor,  88  N.  C,  230;  Wharton  v.  Leggctt,  80  X.  C,  169;  cited  and 
approved). 

Civil  Action  tried  at  Spring  Term,  1883,  of  Anson  Superior 
( -ourt,  before  MacRae,  J. 

This  is  a  creditors^  bill  filed  by  the  plaintiffs  against  the  defend- 
ants, who  are  the  widow  and  son  of  Henry  Powell,  deceased,  who 
died  intestate,  and  seized  and  possessed  of  the  house  and  lot,  in 
the  town  of  Wadesboro,  descTibed  in  the  complaint.  The  son 
and  only  heir  was  more  than  twenty-one  years  of  age,  and  was 
the  administrator  of  the  intestate^s  estate.  The  plaintiffs  are 
creditors  of  the  intestate,  and  had  obtained  judgments  agaiust 
him  which  were  regularly  docketed  in  the  superior  court. 

The  defendants'  intestate  was  po&sesscd  of  very  little  personal 
estate — not  more  than  sufficient  to  pay  his  funeral  expenses,  and 
the  charges  incident  to  the  administration,  and  the  taxes  due  upon 
his  real  property,  which  is  the  only  resource  for  the  payment   of 
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the  plaintiffs'  debts.  They  have  demanded  payment  of  the 
administrator,  but  he  has  taken  no  steps  for  the  satisfaction  of 
their  claims;  and  they  therefore  ask  that  the  house  and  lot  be  sold 
and  the  proceeds  made  assets  to  pay  the  decedent's  debts. 

The  defendants  deny  the  plaintiffs'  right  to  have  the  land  sold, 
for  the  reason  that  B.  F.  Powell,  the  son  and  only  heir  of  the 
deceased,  is  entitled  to  his  homestead  in  the  same,  and  the  defend- 
ant Harriet,  the  widow,  is  entitled  to  her  dower  and  homestead 
therein. 

His  Honor  adjudged  that  the  house  and  lot  be  sold  subject  to 
the  dower  of  the  widow,  and  from  this  judgment  defendants 
appealed. 

Messrs.  J.  A.  Lockhart  and  Little  &  ParsonSy  for  plaintiffs. 
Mr.  J.  I).  Pemberton,  for  defendants. 

Ashe,  J.  The  only  question  presented  for  the  determination 
of  this  court  is,  whether  the  defendants,  or  either  of  them,  are 
entitled  to  a  homestead  in  the  house  and  lot. 

The  claim  set  up  by  the  widow  for  a  homestead  is  decided  in 
the  case  of  Whayion  v.  Leggett,  80  N.  C,  169,  where  it  is  held 
that,  under  article  ten,  section  five  of  the  constitution,  a  widow  is 
not  entitled  to  a  homestead  in  the  lands  of  her  husband,  if  he  die 
leaving  children — minors  or  adults. 

And  the  defendant  B.  F.  Powell  is  not  entitled  to  a  homestead, 
either  under  the  constitution  or  under  the  act  of  1877,  ch.  253. 
It  is  allied  in  the  complaint  that  he  was  twenty-one  years  old, 
which  is  not  denied.  So  that  even  if  he  was  a  minor  when  his 
father  died,  and  he  was  then  entitled  to  a  homestead,  the  right 
ceased  as  soon  as  he  attained  his  majority.  Const.,  Art.  X,  §3. 
Xor  is  he  entitled  to  it  by  virtue  of  the  act  of  1877,  for  that  act 
has  been  declared  to  be  in  violation  of  the  constitution  of  the 
state.     Wharton  v.  Tay/or,  88  N.  C,  230. 

There  is  no  error.  Let  this  be  certified,  that  the  case  may  be 
proceeded  with  in  accordance  with  this  opinion  and  the  law. 

No  error.  Affirmed. 
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JOHN  L.  MARKHAM  v.  W.  H.  HICKS  &  CO. 
Homestead — Revermonary  Inter ed, 

1.  The  debtor's  estiite,  in  ils  entirety,  in  the  homestead,  is  protected  from  sale 

under  execution  until  the  e.xpiration  of  the  period  of  exemption.  The 
Code,  §501,  and  following.  The  law  prohibiting  the  sale  of  the  **  rever- 
sionary interest"  has  not  been  changed  by  the  fact  that  the  act  of  1S70 
(Bat.  Rev.,  ch.  55,  226)  is  not  incorporated  into  The  Code. 

2.  The  legal  effect  of  the   homestead  laws  is  to  protect  the  occupant  in  the 

enjoyment  of  the  land  set  apart  as  a  homestead,  unmolested  by  his  cred- 
itors. 

3.  No  judgment  lien  attaches  to  the  homestead  where  the  debt  was  contracted 

since  May  1,  1877  (ch.  253). 
[Poe  V.  Hardie,  G5  N.  C,  447;  LiiUejohn  v.  Efjerton,  77  N.  C,  379;  Bank  \. 
Green,  78  N.  C,  247;  Keener  v.  Goodson,  89  N.  C,  273;   'Mehanc  v.  Layton, 
Ib.j  396,  cited  and  commented  on). 

Motion  by  defeudaut  for  injuDction  heard  at  Spring  Term, 
1884,  of  Durham  Superior  Court,  before  McKoy^  J. 
The  motiou  was  granted  and  the  plaintiff  appealed. 

Mr.  W.  W,  Fuller,  for  plaintiff. 
Messrs,  Graham  &  Kufin,  for  defendant. 

Smith,  C.  J.  The  plaintiff'  having  recovered  judgment  be- 
fore a  justice  of  the  peace  on  August  31st,  1883,  and  cau-sed  it 
to  be  docketed  in  the  superior  court  of  Durham,  sued  out  exe- 
cution and  delivered  the  same  to  the  sheriff  of  Orange,  directing 
him  to  sell  in  satisfaction  a  tract  of  land  therein,  which  in  thi.s 
action  had  been  allotted  to  the  defendant  Stanly  as  his  home- 
stead.  The  sheriff  being  about  to  sell  this  land,  there  being  no 
other  property  of  the  debtors  liable  to  seizure,  the  said  defend- 
ant applied  for  and  obtained  a  restraining  order,  the  is.suing  of 
which  is  the  subject  of  the  plaintitt'^s  present  ap|)eal.  For  him 
it  is  insisted  that  the  act  of  1870,  Bat.  Rev.,  ch.  55,  §§26  and  27, 
being  omitted  from  The  Codk,  has  coased  to  have  operation,  and 
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the  IsLud,  subject  to  the  cxeniptioD,  may  now  be  sold  for  the  sat- 
isfaction of  the  plaintiif' s  debt. 

The  argument  in  support  of  this  contention  proceeds  upon  the 
misconception  that  there  is  a  divided  estate  in  the  debtor,  pro- 
duced by  the  separation  and  setting  apart  of  the  exempt  from 
the  remaining  land,  one,  enduring  for  his  own  life  and  prolonged 
for  the  benefit  of  his  wife  and  minor  children,  the  other,  the 
residue  of  his  previous  estate.  The  former,  or  homestead  proper, 
is  called  in  Poe  v.  Hardie,  65  N.  C,  447,  "  a  determinable  fee,'' 
and  in  LitUejohn  v.  EgeHoiXy  11  N.  C,  379,  by  the  late  Chief- 
Justice,  "  a  quality  annexed  to  land  whereby  tlie  estate  is  ex- 
empted from  sale  under  execution."  The  other  is  designated 
alike  by  the  court  and  the  act  referred  to,  as  "a  reversionary  in- 
terest" left  unprotected  by  the  constitution. 

These  inadvertent  expressions,  as  to  the  effect  produced  upon 
the  debtor's  estate  in  the  exempt  land,  have  led  to  serious  and 
embarrassing  diiBculties  in  interpreting  the  beneficient  provision 
of  the  constitution  in  securing  a  home  to  the  debtor  and  his 
family,  without  trenching  needlessly  upon  the  rights  of  creditors. 
The  force  of  the  constitution,  and  of  the  statute  to  give  it  effect, 
is  spent  in  repelling  the  creditor  from  the  property  which  is  thus 
placed  beyond  the  reach  of  final  process,  and  leaving  the  debtor 
in  its  full  and  undisturbed  enjoyment  for  the  prescribed  period. 
They  place  the  property,  when  ascertained  and  set  apart,  outside 
of  that  which  the  creditor  may  seize  and  appropriate  to  his  judg- 
ment, as  if  for  the  time  being  the  debtor  did  not  own  it. 

The  correct  view  of  the  constitution  and  the  subsidiary  statutes 
is  taken  and  expressed  by  Bynum,  J.,  in  Bank  v.  Green,  78  N. 
C,  247  :  "Their  legal  effect  is  simply  to  protect  the  occupant  in 
the  enjoyment  of  the  landy  set  apart  as  a  homestead,  unmolested 
ky  his  creditors^' 

Again:  "The  homestead  has  been  called  a  determinable  fee, 
but  as  we  have  seen  that  no  new  estate  has  been  conferred  upon 
the  owner,  and  no  limitation  upon  his  old  estate  imposed,  it  is 
obvious  that  it  would  be  more  correct  to  say  that  there  is  con- 
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ferred  upon  him  a  determinable  exemption  from  the  payment  of 
his  debts  in  respect  to  the  particular  property  allotted  to  him." 

The  subject  is  similarly  considered  in  the  cases  of  Keener  v. 
Goodson,  89  N.  C,  273,  and  Mebahe  v.  Laylon,  Ib.y  396. 

In  the  former  the  court  say :  "  The  assignment  of  a  homestead 
is  in  no  sense  a  conveyance  of  land,  nor  does  it  profess  to  pas8 
any  title."  *  *  *  Jt  has  no  other  effect  than  simply  to  attach  to 
his  existing  estate  a  quality  of  exemption  from  sale  under  execu- 
tion. 

In  the  latter  it  is  said,  that  the  assignment  of  the  homestead 
*^  only  serves  to  indicate  where  it  is  and  whether  there  be  any 
excess  subject  to  levy  and  sale  to  pay  judgment  creditors.^' 

The  estate  of  the  debtor  remains  after  the  allotment,  as  befoi'c, 
the  same,  whether  it  be  in  fee,  for  life,  or  for  years.  It  is  ihk 
estate  in  its  entirdy  in  the  exempt  land  which  the  creditor  is  not 
allowed  to  sell  under  final  process  by  the  mandate  of  the  consti- 
tution, and  to  which  no  judgment  lien  now  attaches,  when  tlie 
debt  was  contracted  or  the  cause  of  action  accrued  since  May  1st, 
1877.     The  Code,  §501,  part  4. 

It  is  to  be  remembered  that  when  the  constitution  was  formed 
and  adopted,  no  lien  upon  land  was  created  by  the  rendition  of  a 
judgment,  and  it  attached  only  when  execution  issued,  running 
back  to  its  teste  for  a  commencement,  and  therefore  the  prohibi- 
tion was  a  full  and  ample  protection,  not  only  against  a  sale,  bnt 
against  any  lien  upon  the  exempt  property,  for  there  could  be  no 
lien  unless  the  officer  having  the  final  process  could  sell. 

The  general  assembly  in  the  enactment  of  The  Code  seems  to 
have  interpreted  the  constitution  as  putting  an  interdict  upon  a 
sale  of  the  land  set  aparty  that  is,  of  the  debtor^a  estate  thereiu^ 
whatever  it  might  be,  until  the  expiration  of  the  period  of  ex- 
emption, thus  rendering  unnecessary  the  incorporation  into  The 
Code  of  the  act  of  1870.  A  glance  at  some  of  its  sections  will 
make  this  manifest. 

Section  501  exempts  ^^ such  property  as  the  judgment  debtor 
may  have  set  apart,''  &c.     Specification  3  in  this  section  pro- 
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vides  for  the  exemption  of  "  the  property ,  real  and  personaly  as 
set  forth  in  article  ten  of  the  constitution/'  &c.  Specification  4 
declares  to  be  exempt  in  certain  cases  "  the  property,  real  and 
personal,"  and  the  homestead,  &c. 

These  terms  are  not  of  doubtful  meaning,  since  they  are  them- 
selves defined  in  section  3765,  part  6,  where  it  is  enacted  that 
^^ property"  shall  include  "all  property  both  real  and  personal;" 
^^real  propeH'jf^  shall  embrace  "lands,  tenements  and  heredita- 
ments," abd  ^^peraonal property"  shall  take  in  "all  things  capable 
of  ownership  not  descendible  to  the  heirs-at-law." 

In  the  form  of  the  appraisei*s'  return,  given  in  section  524,  it 
is  declared  that  "the  entire  tract "  bounded  by  the  circumscribing 
lines  "is  therefore  exempted  from  sale  under  execution  according 
to  law." 

This  language  strongly  implies  a  legislative  construction  of  the 
constitution  in  consonance  with  the  judicial,  which  forbids  the 
sale  of  the  land  covered  by  the  exemption,  and  which  itself  con- 
stitutes the  homestead  and  the  debtor's  estate  thei*ein,  leaving  to 
him  and  his  family  the  uninterrupted  possession  and  enjoyment 
for  the  limited  space,  free  from  the  claims  of  the  creditors. 

This  interpretation  of  the  constitution  relieves  the  subject  from 
many  perplexing  diiBculties,  incident  to  the  idea  of  a  change  of 
the  debtor's  estate;  and  we  adopt  it  as  calculated  to  protect  the 
insolvent  in  the  use  of  the  privileges  conferred  upon  him  by  law, 
and  his  exempted  homestead  from  interruption  by  creditors. 
When  it  expires,  this,  as  any  other  property,  becomes  subject  to 
their  demands,  but  not  sooner.  The  pereonalty  is  exempt:  why 
should  not  the  land  of  specified  value  within  the  limits  be  equally 
so?  We  see  no  reason  for  distinguishing  between  them,  except 
that  in  one  case  the  exoneration  is  for  a  term  of  years  which  may 
extend  beyond  life  and  does  operate  during  life,  while  the  other 
is  for  the  debtor's  life  onlv.     Such  we  hold  to  be  the  law. 

There  is  no  error  in  the  issue  of  the  restraining  order.     lict 
this  be  ceii;ified. 
No  error.  Affirmed. 
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C.  C.  SHEPHERD  and  others  v.  E.  MURRILL,  Sheriff. 
Homestead  and  Personal  Property  Exemption. 

A  debtor  has  the  right  at  any  time  before  sale  under  execution  to  demand  that 
his  personal  property  exemption  be  laid  off.  A  failure  to  make  such 
demand  at  the  time  of  the  levy  does  not  operate  a  waiver  of  such  right. 

Appeal  from  a  judgment  of  a  justice  of  the  peace  heard  at 
Fall  Term,  1883,  of  Jones  Superior  Court,  before  PhUipSy  J, 

The  action  is  to  recover  the  value  of  one  bale  of  cotton  sold 
by  the  defendant,  sheriff  of  Onslow  county,  under  an  execution 
issued  to  enforce  the  payment  of  a  debt  contracted  in  1880, 
without  having  allotted  to  the  plaintiff  his  personal  property 
exemption. 

The  plaintiff  testified  that  on  the  day  of  the  levy  of  the  exe- 
cution the  defendant]came  to  his  house  and  informed  him  of  the 
execution  and  inquired  if  he  would  pay  it,  which  he  refused  to 
do.  The  defendant  then^asked  if  he  did  not  have  a  bale  of  cot- 
ton at  a  certain  gin,  and  the  plaintiff  said  he  did,  and  the 
defendant  said  he  would  have  to  levy  upon  and  sell  it ;  to  which 
the  plaintiff  I'eplied,  "  if  you  levy  upon  my  bale  of  cotton,  I'll 
sue  you."  The  defendant  left,  and  soon  afterwards,  on  the  same 
day,  went  to  the  gin  and  levied  upon  the  cotton.  On  the  next 
day  the  plaintiff  saw  the  defendant  and  asked  him  by  what 
authority  he  took  the  cotton,  and  the  defendant  said,  "  by 
authority  of  this  execution."  The  plaintiff  then  said,  "  if  you 
sell  my  bale  of  cotton,  I'll  sue  you." 

The  plaintiff  did  not  then  demand  that  his  personal  property 
exemption  be  laid  off,  but  sought  the  advice  of  an  attorney,  and 
on  the  day  of  sale,  but  before  the  sale  took  place,  he  handed  to 
the  defendant  a  written  demand,  drawn  by  his  attorney,  for  au 
allotment  of  his  personal  property  exemption,  and  was  told  by 
the  defendant  that  "  it  was  too  late."  The  defendant  sold  the 
cotton  for  S42.  The  plaintiff  did  not  own  $500  worth  of  per- 
sonal property. 
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The  defeDdant  testified  that  the  judgment  agaiust  the  plaintiif' 
was  to  enforce  a  claim  for  labor  done  in  repairing  a  certain  boat 
upon  which  it  was  declared  to  be  lieu,  and  in  pursuance  of  the 
terms  of  a  prior  execution  he  had  levied  on  and  taken  pos^s- 
sion  of  the  boat,  but  before  the  sale  thereof  it  was  stolen ;  that 
when  he  received  the  execution  under  which  the  cotton  was  sold, 
he  went  to  plaintiff's  house  and  said  to  plaintiff,  among  other 
things,  that  he  had  a  bale  of  cotton  at  the  gin.  The  further 
testimony  of  the  witness,  in  reference  to  the  demand  and  sale, 
does  not  materially  differ  from  that  of  the  plaintiff. 

The  defendant  insisted  that  plaintiff  should  have  demanded 
his  exemption  at  the  time  of  levy  or  within  a  reasonable  time 
thereafter,  before  the  day  of  sale';  that  plaintiff  had  waived  his 
right  to  the  same,  and  asked  the  court  so  to  instruct  the  jury, 
which  was  refused — the  court  telling  the  jury  there  was  no  evi- 
dence of  a  waiver.  Defendant  excepted.  Verdict  and  judg- 
ment for  plaintiff;  appeal  by  defendant. 

Mr,  S.  ir.  Isler,  for  plaintiff. 

Messrs.  Xixan,  Simmons  &  Manly,  for  defendant. 

Merrimon,  J.  The  defendant  insisted  that  the  plaintiff 
ought  to  have  demanded  that  his  personal  property  exempt  from 
execution  should  be  appraised  and  laid  off  to  him  at  the  time  of 
the  levy  upon  his  property,  or  within  a  reasonable  time  there- 
after, before  the  day  of  sale;  and  that  inasmuch  as  he  did  not 
make  such  demand  until  the  day  of  sale,  he  had  waived  his 
right  to  make  it. 

The  court  held  that  there  was  no  such  waiver,  and  we  concur 
in  its  judgment. 

The  constitution  provides  that,  ^'  the  personal  propei^y  of  any 
resident  of  this  state,  to  the  value  of  five  hundred  dollars,  to  be 
selected  by  such  resident,  shall  be,  and  is  hereby  exempted  from 
sale  under  execution,  or  other  final  process  of  any  court,  issued 
for  the  collection  of  any  debt."  Art.  X,  §1. 
14 
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The  statute  giving  practical  effect  to  this  provision  of  the 
(constitution  provides  that,  "  whenever  the  personal  property  of 
any  resident  of  this  state  shall  be  levied  upon  by  virtue  of  any 
execution  or  other  final  process,  issued  for  the  collection  of  any 
debt,  and  the  owner,  or  any  agent  or  attorney  in  his  behalf, 
shall  demand  that  the  same,  or  any  part  thereof,  shall  be  exempt 
from  sale  under  such  execution,  the  sheriff  or  other  officer  mak- 
ing such  levy  shall  summon  three  appraisers,"  <tc.,  to  appraise 
and  lay  off  the  exempted  property.     The  Code,  §507. 

There  is  here  no  provision  in  terms  or  effect,  that  makes  it 
imperative  on  the  execution  debtor  to  demand  the  appraisement 
and  laying  off  of  the  exempted  property ;  nor  is  there  anything 
in  the  nature  of  the  demand  or  the  duty  of  the  officer  charged 
with  the  execution  in  relation  thereto,  that  renders  it  necessary 
that  it  shall  be  made  before  the  day  of  sale. 

The  complete  capacity  to  make  the  allotment  would  always 
remain  until  the  day  of  sale,  and  we  can  sec  no  reason,  cer- 
tainly no  substantial  reason,  why  it  might  not  be  done  on  the 
(lav  of  the  lew,  or  on  anv  dav  before  the  sale,  or  on  that  da  v. 
It  might  happen  that  the  execution  debtor  could  not  make  the 
demand  earlier  than  the  day  of  sale.  He  might  be  absent  at 
the  time  of  the  levy,  and  a  variety  of  circumstances  might  exist 
that  would  reasonably  delay  the  demand.  The  language  of  the 
statute  is  ^*  whenever  the  personal  property  of  any  resident  of 
this  state  shall  be  levied  upon/^  &c.,  that  is,  at  any  time,  while  it 
is  levied  upon,  and  the  levy  continues  to  the  day  of  sale. 

The  law  favors  the  homestead  and  the  personal  property 
exemption,  and  gives  all  reasonable  opportunity  for  the  assertion 
of  the  right  thereto ;  and  statutes  must  be  liberally  construed  to 
this  end.  These  exemptions  are  not  intended  simply  to  serve 
the  noble  purpose  of  beneficence  toward  the  needy  and  unfor- 
tunate, but  as  well  the  greater  purpose  of  government  in  identi- 
fying every  family,  every  citizen,  as  much  as  practicable,  ^vith 
the  soil  of  the  state,  thus  giving  greater  strength,  permanency 
and  dignity  to  citizenship,  and  enhancing  the  power  and  great- 
ness of  the  state. 
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It  is  wise  policy  in  government  to  identify  its  people  with  its 
soil  and  establish  permanent  homes  for  families  and  individuals. 
This  is  essential  to  a  steady,  orderly  and  reliable  population, 
and  the  accumulation  of  wealth,  power  and  respectability. 

These  exemptions  have  been  deemed  so  important  as  to  be 
made  a  feature  in  the  government  of  the  state. 

Tliey  are  established  and  protected  by  constitutional  provis- 
ions, and  the  statutes  in  execution  of  these  provisions  are  thor- 
ough and  strict  in  their  details,  imposing  heavy  penalties  and 
liabilities  upon  such  officers  as  neglect  or  refuse  to  discharge 
their  official  duties  in  regard  to  them. 

We  cannot  doubt  that  a  just  construction  of  the  statute  gives 
the  execution  debtor  the  right,  at  any  time,  after  the  levy  upon 
his  property  and  before  the  sale  thereof,  to  demand  that  his 
personal  property  exemption  shall  be  ascertained. 

In  this  case,  it  is  very  apparent  that  the  plaintiff  did  not 
intend  to  waive  his  right.  He  repeatedly  notified  the  sheriff, 
that  if  he  sold  his  cotton  he  would  sue  him,  and  at  last  con- 
sulted legal  counsel  as  to  his  rights,  and  under  advice,  gave  the 
sheriff  written  notice  of  his  demand. 

The  court  properly  refused  to  give  the  jury  the  instructions 
prayed  for.  Tn  this  there  is  no  error,  and  the  judgment  must 
be  affirmed. 

No  error.  Affirmed. 


JAMES  F.  NORMAN  v.  JOHN  S.  CRAFT. 
Personal  Property  Exemption — Mortgage, 

Where  a  mortgagor  conveyed  his  personal  property,  more  than  $500  in  value, 
with  a  clanae  in  the  deed  reserving  his  "personal  property  exemption 
allowed  by  law  and  to  be  selected  by  him'';  Heldj  that  the  title  to  the  whole 
of  it  passed  to  the  mortgagee  and  remained  in  him,  until  the  exempted  arti- 
cles were  legally  set  apart;  and  the  simple  act  of  executing  a  second  raort- 
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gage  conveying  a  part  of  said  property,  is  not  a  selection  of  such  part,  nor  a 
separation  of  the  same  from  the  bulk.  Tiie  second  mortgagee  in  such  case 
holds  in  subordination  to  the  prior  conveyance. 

{Masaey  v.   Warren,  7  Jones,  143;  Brannon  v.  Hardier  88  N.  C.  243,  cited  and 
approved). 

Civiii  Action,  triwl  on  exceptions  to  the  report  of  a  referee, 
at  Spring  Term,  1883,  of  Washixgtox  Superior  Court,  before 
Shepherd,  J. 

The  court  overruled  the  exceptions  to  the  report  of  W.  D- 
Prudcn,  referee,  confirmed  the  report  and  gave  judgment  in  favor 
of  the  defendant,  from  which  the  plaintiff  appealed. 

No  counsel  for  plaintiff. 

J/e«.s/s.  W.  A.  Moore  and  JamcH  E.  Moore,  for  defendant. 

Smith,  C.  J.  On  January  2,  1873,  Jeremiah  Robertson,  to 
secure  certain  debts  due  to  the  plaintiff  by  notes,  executed  to  him 
a  mortgage  deed  conveying  enumerated  articles  of  personal  prop- 
erty, including  the  mule  in  dispute,  more  than  five  hundred  dol- 
lai-s  in  value,  with  the  following  reservation:  "Saving  and 
excepting  my  |)ersonal  property  exemption  allowed  by  law,  to 
be  selected  out  of  the  above  mentioned  property  by  me  or  any 
member  of  my  family  entitled  to  such  exemption." 

On  the  same  day  and  shortly  thereafter  the  said  Robertson 
made  a  similar  deed  to  the  firm  of  Horntbal  &  Bro.,  to  secure 
his  indebtedness  to  them  of  the  mule  and  a  horse,  only  without 
such  or  any  reservation.  The  deeds  were  proved  and  registered 
accoixling  to  the  priority  of  execution. 

No  claim  was  ever  made  by  the  mortgagor  or  any  member  of 
his  family,  nor  any  proceeding  instituted,  to  have  set  apart  and 
designated  the  exempted  part  of  the  articles  enumerated  in  the 
first  mortgage,  and  while  some  part  of  the  debt  therein  secured 
has  been  discharged  out  of  crops  made  in  1 878,  a  larger  amount 
still  remains  due. 
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Early  in  January  of  the  next  year,  Robertson  removed  to  an 
adjoining  county,  canying  the  mule  with  him,  and  was  pui^ued 
and  possession  recovered,  under  a  claim  and  delivery  proceeding, 
by  Hornthal  &  Bro.,  who,  under  their  mortgage,  sold  and  deliv- 
ered to  the  defendant.  The  mortgagor  died  on  the  day  of  the 
seizure,  a  few  hours  later. 

The  referee,  who  reports  the  foregoing  facts,  finds  as  his 
deduction  therefrom  that  the  execution  of  the  second  mortgage 
was  an  election  to  take  and  hold  the  mule  as  a  part  of  the  ex- 
empted articles,  and  the  exercise  of  a  reserved  right,  which  enabled 
him  to  pass  the  title  thereunder  to  Hornthal  &  Bro.,  and  the 
plaintiff  could  not  recover. 

The  plaintiff  excepted  to  this  conclusion  of  the  referee,  but  it 
was  not  sustained  by  the  court,  and  judgment  being  rendered  for 
the  defendant,  the  plaintiff  appeals. 

The  sole  question  before  us  is  as  to  the  plaintiff's  title  and  the 
effect  upon  it  of  the  subsequent  mortgage. 

We  cannot  give  our  assent  to  the  view  and  ruling  of  the  court. 
The  title  to  all  property  mentioned  in  the  prior  mortgage  passed 
to  the  plaintiff  and  there  remained,  until  in  some  legal  way  the 
exempted  articles  were  separated,  set  apart  and  valued  at  the 
instance  of  the  debtor.  There  is  no  specific  article  included  in 
the  reserving  clause,  but  the  exemption  is  of  parts  of  the  whole 
to  be  selected  therefrom  of  an  aggregate  limited  value,  and  to  be 
ascertained  in  some  mode  thereafter.  The  mode  of  procedure  by 
which  this  is  to  be  done  is  pointed  out  in  section  511  of  The 
€oDE,  and  is  intended  to  be  prompt  and  summary  in  its  execution. 

Until  this  separation  and  valuation  are  made,  the  title  to  each 
and  every  article  enumerated  in  the  deed,  in  undistinguished 
bulk,  is  vested  in  the  mortgagee,  and  he  alone  can  sue  for  the 
conversion  of  any  part. 

The  selection  is  not  effected  by  the  simple  act  of  executing 
a  subsequent  mortgage  with  or  without  a  similar  qualifying 
clause,  and  the  second  mortgagee  holds  in  subordination  to  the 
prior  conveyance.     Robertson  could  have  had  his  exemption  laid 
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off  after  executing  both  deeds,  and  had  a  right  to  select  the  arti- 
cles which  were  to  constitute  it,  omitting  or  including  the  mule 
in  the  list.  If  he  had  excluded  the  mule,  the  parties  would  have 
stood  towards  each  other  in  the  simple  relation  of  prior  and  pos- 
terior mortgagees  as  to  their  part  of  the  pro})erty.  If  the  mule 
had  been  embraced  in  the  selection,  the  result  would  have  been 
a  divesting  of  the  plaintiff's  right  for  the  benefit  of  the  second 
mortgagee,  against  whom  no  exemption  could  operate;  and  the 
present  action  could  not  have  been  maintained. 

This  conclusion  is  sustained  by  an  adjudication  in  this  court, 
to  which  our  attention  was  not  called  in  the  argument,  so  essen- 
tially like  the  present  case  in  this  feature,  that  we  reproduce 
parts  of  the  opinion  in  place  of  comments  of  our  own. 

In  Masscy  v.  V/arrcn,  7  Jones,  143,  the  insolvent  debtor  had 
conveyed  to  the  i)laintiff  by  deed  executed  in  September,  ISOo, 
w^hen  the  exemptions  contained  in  tlie  Revised  Code,  ch.  45,  §§7 
and  8,  were  in  force,  various  articles  mentioned  in  detail,  adding 
to  the  enumeration  the  qualifying  words,  ^^ excepting  only  such 
part  (18  the  law  allows  poor  debtors.^^  These  goods  were  seized 
and  sold  under  executions,  by  the  defendant's  direction,  which 
were  issued  on  judgments  rendered  after  the  making  and  r^is- 
tration  of  the  deed,  and  this  suit  was  to  recover  damages  for  the 
conversion. 

The  defence  was  that  part  of  the  property  was  exempted  from 
the  deed,  as  being  that  which  the  grantor  was  entitlal  to  hold  by 
virtue  of  section  eight  aforesaid. 

The  ninth  section  provides  a  method  for  ascertaining  and  set- 
ting apart  the  exemptions  which  the  debtor  may  have  under  the 
preceding  section,  as  does  section  51 1  of  The  Code  in  ascertain- 
ing and  determining  the  personal  exemptions  allowed  under  the 
present  law. 

MANiiY,  J.,  delivering  the  opinion,  uses  this  language:  "We 
c»oncur  with  the  court  below  in  the  opinion  that  the  whole  of  the 
debtor's  property  passed  under  the  deed  of  September  7th,  1855, 
except  the  articles  enumerated  in  7th  section  of  the  Revised  Code, 
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ch.  4o.  Articles  which  mav  be  allowed  under  the  8th  scctiou, 
until  they  are  set  apart  accordincr  to  the  provisions  of  the  9th, 
are  in  every  respect  undistinguishable  from  tlie  rest  of  the  debtor's 
property." 

Again  he  proceeds:  "Other  articles  than  the  excepted  ones  of 
the  7th  section  are  only  conditionally  exempt,  and  do  not  belong 
to  the  charity  list  until  certain  legal  proceedings  are  had  by  which 
the  property  is  impressed  with  a  new  character — a  character 
which  it  does  not  intrinsically  possess." 

In  ac*cordance  with  this  reasoning,  and  in  regard  to  a  reserva- 
tion not  dissimilar,  after  referring  to  a  case  in  Kentucky,  wc 
recently  said  :  "This  case  seems  to  establish  the  i)r()p()sition  that 
all  the  goods  arc  tnmsferred  and  the  property  remains  in  the 
assignee,  until  the  reserved  part  is  separated  and  aUcAted  to  the 
debtor,  as  exempt."     Brannon  v.  liardie,  88  X.  C,  243. 

We  are  therefore  of  opinion  that  the  property  in  the  mule  was 
in  the  plaintiff  and  he  is  entitled  to  recover. 

The  referee  finds  the  value  of  the  nnde  to  bo  '?7'">,  but  does 
not  ascertain  the  damages  beyond  that  sum.  If  the  plaintiff  so 
elect,  he  may  have  judgment  for  that  sum  in  this  court;  otherwise 
the  ciuise  must  be  remanded  in  order  to  an  incjuiry  into  the 
damages. 

There  is  error,  and  the-  judgment  is  reversed,  and  unless  the 
plaintiff  is  content  to  have  judgment  as  above,  the  cause  must  be 
remanded. 

Error.  Reversed. 


.MARY  McGLENNERYv.  REID  MILLER  and  others. 

Husband  and  Wife,  probate  of  deed  of — Tenant  by  the  Con rf est/ — 

Parties. 

1.  A  deetl  made  in  1852  by  husband  and  wife,  conveying  the  wife's  land,  \v:i> 
required  to  be  first  acknowledged  by  the  husband  and  wife,  nnd  then  her 
privy  examination  taken;  and  unless  this  order  of  acknowleiiginent  Jind 
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proltate,  under  the  Revised  Statutes,  cli.  37,  {{10,  11,  was  observed,  the 
ileml  i*<  ineffectual  to  pass  title  either  to  the  interest  of  the  wife  or  that  of 
the  husband  as  tenant  by  the  courtesy  initiate. 

'2.  A  husband  tenant  by  the  courtesy  initiate  has  an  interest  in  the  land,  and  is 
:i  necessary  party  to  a  suit  respecting  it;  and  if  he  refuse  to  become  a  co- 
plaintiff  in  an  action  by  the  wife  to  assert  her  ri^ht  to  the  properly,  he 
should  be  made  a  party  defendant. 

•t.  But  where  the  action  concerns  her  separate  property,  or  is  between  herself 
and  her  husband,  she  may  sue  alone.    The  Code,  {178. 

Ihtrrjcss  V.  Wilson, 'i  Dev.,  306;  Piare  v.  Wanett,;[0  Ired.,  446;  Malloy  \. 
Bruden,  8S  N.  C,  305 ;  Williams  v.  Lanier,  Bush.,  30;  Houston  v.  Brown,  7 
Jones,  161 ;   Wilson  v.  Arentz,  70  N.  C,  670,  cited  and  approved). 

Ejectment  tried  at  Spring  Term,  1883,  of  Ashe  Superior 
Court,  before  Gtuiger,  J. 

The  plaintiff  is  a  married  woman.  She  intermarried  with 
her  present  husband,  Martin  McGlennery,  in  the  year  1850. 
There  were  children  of  the  marriage  born  alive,  and  at  the  titne 
of  the  marriage  she  was  seized  in  fee  of  the  lands  described  in 
the  complaint. 

On  the  7th  day  of  February,  1852,  the  plaintiff  and  her  hus- 
band executed  a  deed  purporting  to  convey  the  land  in  fee  to 
John  Hartzog  and  Eliza  Hartzog.  The  execution  of  this  deed 
was  witnessed  by  C.  R.  Phillips. 

The  husband  never  acknowledged  the  execution  of  the  deed, 
but  on  the  15th  day  of  June,  1857,  the  execution  thereof  by 
him  was  proved  before  the  clerk  of  the  connty  court  of  Ashe 
county  by  the  subscribing  witness. 

The  county  court  of  that  county,  at  the  February  term  thereof 
in  1852,  made  an  order  in  these  words:  "It  ap|)earing  to  the 
satisfaction  of  the  court  that  Mary  McGlennery  is  a  citizen  of 
Wilkes  county,  it  is  ordered  that  C.  R.  Phillips,  one  of  the 
court,  and  B.  C.  Calloway,  be  appointed  commissioners  to  take 
the  privy  examination  of  the  said  Mary  McGlennery,  and  that 
a  commission  issue  to  them  tonchinjr  the  execution  of  the  said 
deed  bv  her.*' 
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There  appears  on  the  record  an  entry  in  these  words:  "  Feb- 
ruary 7th,  1852.  We,  the  undersigned,  being  appointed  by  the 
court  to  take  the  acknowledgment  of  Mary  McGlennery  to  the 
above  deed,  examined  her  separate  and  apart  from  her  husband, 
and  she  says  that  it  is  her  deed  and  act  of  her  own  free  will." 
(Signed  by  Phillips  and  Calloway). 

It  appears  that  a  commission  issued  to  the  persons  who  signed 
this  certificate,  directing  them  to  take  the  acknowledgment  of 
the  execution  of  the  said  deed  by  the  plaintiff,  and  her  privy 
examination  in  relation  thereto,  but  it  does  not  appear  tliat  the 
commission  was  ever  returned  to  the  court,  or  that  the  court  ever 
made  any  order  directing  the  registration  of  the  deed  and  the 
certificate  thereon. 

It  further  appears  that  another  entry  was  made  on  the  deed 
in  the  following  words :  "  North  Carolina,  Ashe  county :  June 
15th,  1857.  The  within  deed  was  duly  proved  before  me  by  the 
oath  of  C.  R.  Phillips,  one  of  the  subscribing  witnesses  to  said 
deed,  and  ordered  to  be  registered,  together  with  the  certificate 
annexed.     Test,  B.  Gambill,  C.  C.  C." 

The  husband  of  the  plaintiff  is  not  joined  as  a  party  to  the 
action,  because  he  refused  to  be  made  a  party. 

The  defendants  claim  title  to  the  land  in  question  by  virtue 
of  the  deed  above  referred  to. 

The  plaintiff  insists  that  the  deed  was  inoperative  and  void, 
because  the  privy  examination  of  the  plaintiff  was  insufficient; 
and  further,  that  it  was  likewise  inoperative  and  void  as  to  the 
husband  of  the  plaintiff.  The  court  so  held,  and  the  defendants 
excepted  and  appealed  from  the  judgment. 

Messrs.  Linneyy  Wliherspoon  and  Folk^  for  plaintiff. 
Mt\  J.  W.  Toddy  for  defendants. 

Merrimon,  J.,  after  stating  the  facts.  The  principal  ques- 
tion raised  by  the  exceptions  was  as  to  the  validity  and  suffi- 
ciency of  the  probate  of  the  deed  executed  by  the  plaintiff  and 
her  husband  on  the  7th  day  of  February,  1852. 
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In  our  judgmeDt  the  privy  examiDation  of  the  wife  is  fatally 
defective,  and  therefore  no  title  passed  to  the  bai-gainees  by 
the  deed. 

The  execution  of  the  deed  in  question  purports  to  have  been 
proved  under  and  in  pursuance  of  the  Revised  Statutes,  ch.  37, 
§§10,  11.  These  sections  provide  in  substance  that  a  deed  exe- 
cuted by  husband  and  wife  must  be  acknowledged  before  a  judge 
of  the  supreme  or  superior  courts,  or  before  the  county  court  of 
the  county  where  the  land  lies,  and  that  then  the  privy  exam- 
ination of  the*  wife  shall  be  taken  by  the  judge,  or  by  some 
member  of  the  county  court  appointed  by  the  court  for  that 
purpose.  If  the  deed  shall  be  acknowledged  by  the  husband, 
or  proved  as  to  him  by  the  oath  of  one  or  more  witnesses  before 
a  judge,  or  before  the  county  court  of  the  county  where  the  land 
lies,  and  it  shall  be  represented  to  the  judge  or  county  court  that 
the  wife  is  a  resident  of  another  county,  or  is  so  aged  and  infirm 
that  she  cannot  travel  to  the  judge  or  county  court  to  make 
acknowledgment  of  the  deed  and  let  her  privy  examination  be 
taken,  then,  and  not  until  then,  the  judge  or  the  county  court 
may,  by  his  or  their  order,  direct  the  clerk  of  the  county  court 
of  the  county  where  the  land  lies  to  issue  a  commission  to  two 
or  more  commissioners,  authorizing  them  to  take  the  acknowl- 
edgment of  such  deed  of  the  feme  covert,  and  likewise  to  examine 
her  privily  and  apart  from  her  husband,  touching  her  free  con- 
sent in  the  execution  of  the  deed ;  and  when  they  shall  have 
taken  such  acknowledgment  and  privy  examination,  to  certify 
the  same  to  the  county  court,  and  this  court  shall  then  order  the 
same,  with  the  commission  and  certificate,  to  be  registered. 

It  is  contemplated  and  required  by  the  statute  that  the  deed 
shall  be  first  acknowledged  by  the  husband  and  wife,  and  that 
her  privy  examination  shall  be  taken  afterwards;  or,  if  for  any 
of  the  causes  specified  in  the  statute  this  cannot  be  done,  then, 
first,  the  husband  must  acknowledge  the  execution  of  the  deed, 
or  it  must  be  proved  as  to  him  by  witnesses  before  a  judge  or 
the  county  court,  and  then,  upon  suggestion   to  the  judge  or 
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county  court,  as  directed  by  the  statute,  the  commissiou  may  go 
out  to  take  the  acknowledgment  and  privy  examination  of 
the  wife. 

This  is  the  order  of  acknowledgment  of  the  execution  of 
a  deed  by  husband  and  wife  provided  by  the  terms  of  the  statute, 
aud  this  order  is  regarded  as  material,  and  of  the  substance  of 
the  execution  of  such  a  deed.  The  leading  purpose  of  the  stat- 
ute, it  is  true,  was  to  facilitate  alienations  by  married  women, 
but  it  was  likewise  intended  to  protect  them  against  the  undue 
influence  of  their  husbands.  Hence,  the  privy  examination: 
this  was  to  take  place  after  the  acknowledgment  of  the  signing 
of  the  deed,  apart  from  the  husband,  in  the  presence  of  the  ex- 
amining officers  where  the  wife  was  supposed  to  feel  free  to 
express  herself  under  the  examination  as  to  her  will  and  desire 
in  respect  to  the  deed.  It  was  intended  also  that,  the  husband 
should  first  acknowledge  the  execution  of  the  deed,  to  the  end 
it  might  appear  that  the  wife  signed  the  same  with  his  knowl- 
edge and  consent.  She  is  to  be  protected  by  him  as  well  as  by 
the  law.  This  view  of  the  statute  is  fully  warranted  by  its  terms 
and  purpose,  and  it  has  been  so  repeatedly  and  uniformly  con- 
strued. Burgee  \\  WiUon^'l  Dev.,  30G;  Pierce  v.  Waneit,\0 
Ired.,  446;  Malloy  v.  Bruden,  88  N.  C,  305. 

It  does  not  appear  that  the  deed  in  question  was  ever  before 
the  county  court,  or  that  the  husband  ever  acknowledged  it,  or 
that  it  had  been  proved  as  to  him  by  witnesses  before  the  sup- 
posei]  privy  examination  of  the  wife.  Indee<1,  it  appears  nega- 
tively that  he  never  ackuowledge<l  it,  and  affirmatively  that  it 
was  proved  as  to  him  by  witnesses  several  years  afterwards. 

The  order  of  the  court  appointing  the  commissioners  is  indefi- 
nite in  its  terms  and  very  defective  in  its  provisions.  It  does 
not  mention  that  any  particular  deed  had  been  acknowledged,  or 
proved  by  any  person,  nor  does  it  appear  what  deed  the  plaintiff 
was  to  be  examined  about. 

The  report  of  the  con^niissioners  is  cjuite  as  defective.  It  does 
not  ap|)ear  that  it  was  ever  certifie<l   to  the  court,  or  that  the 
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court  ever  saw  it,  or  made  any  order  respecting  it;  nor  does  it 
appear  that  the  court  ever  ordered  the  deed,  the  entries  thereon, 
or  the  commission,  or  any  return  of  it,  to  be  registered.  There 
could  scarcely  be  a  lamer  attempt  at  a  compliance  with  the  essen- 
tial requisites  of  the  statute.  We  cannot  hesitate  to  hold  that 
the  statute  was  not  complied  with,  and  the  deed  is  inoperative. 

The  marriage  took  place  in  1850;  the  wife  was  seized  in  fee 
of  the  lands  at  the  time  of  the  marriage,  and  there  were  children 
of  the  marriage  born  alive.  Hence  the  husband  has  a  life  estate 
in  the  lands  as  tenant  by  the  courtesy  initiate.  He  coulJ  not,  how- 
ever, sell  or  lease  it  for  the  term  of  his  life,  or  for  any  less  term 
of  years,  without  the  consent  of  his  wife,  to  be  made  effectual  bv 
deed  executed  in  the  same  manner  as  deeds  are  required  to  be 
executed  by  married  women  to  pass  title  to  tiieir  real  estate. 
Nor  could  any  such  interest  of  his  be  subject  to  sale  to  satisfy 
any  execution  obtained  against  him.  Rev.  Code.,  ch.  56,  §1; 
Willianis  v.  Lanier,  Busb.,  30;  Hoxuiton  v.  Brown,  7  Jones,  161 ; 
Wilson  v.  Arentz,  70  N.  C,  670. 

While  the  husband  is  thus  tenant  by  the  courtesy,  he  had  no 
power  to  convey  his  life  estate  as  tenant  by  the  courtesy  initiate,and 
therefore,  the  deed  as  to  him  is  inoperative,  as  well  as  to  the  wife. 

It  thus  appears  that  the  husband  has  an  interest  in  the  land 
in  question,  and  he  ought,  therefore,  to  be  joined  as  party 
plaintiff  with  his  wife  in  this  action.  It  seems  that  the  counsel 
for  the  plaintiff  so  thought,  for  it  is  stated  in  the  complaint  that 
the  "  husband,  for  reasons  personal  to  himself,  refused  to  join  as 
plaintiff  in  this  cause."  Nevertheless,  he  is  a  necessary  party 
and  must  be  made  such  before  there  can  be  a  judgment  upon 
the  merits  of  the  action.  Where  it  appears  in  an  action  that  a 
person  not  a  party  to  it  had  a  direct  interest  in  the  subject  mat- 
ter of  litigation,  the  court  will  not  proceed  to  judgment  until 
such  person  be  made  a  party.  And  where  the  husband  ought 
to  join  the  wife  in  an  action  and  refuses  to  do  so,  and  likewise, 
where  it  appears  that  ho  has  an  interest  in  the  subject  matter  of 
litigation,  and  is  on  that  account  a  necessary  party,  he  must  be 
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made  such  before  the  court  will  give  judgment  upon  the  merits 
of  the  action.  This  is  up(m  the  principle  that  the  court  will 
make  all  necessary  parties,  and  do  wliatever  else  that  may  be 
proper  and  essential  to  perfect  its  jurisdiction  of  the  action  and 
make  its  judgment  effectual  as  to  the  subject  matter  in  dispute. 

Ordinarily^  when  a  married  woman  brings  an  action^  her  hus- 
band must  be  joined  with  her,  except  ^'  when  the  action  concerns 
her  separate  property,"  or  "  when  the  action  is  between  herself 
aad  her  husband."  The  Code,  §178.  But  if  for  any  cause  he 
will  not  join  his  wife  in  the  assertion  of  her  rights  by  action, 
and  give  that  aid  and  protection  that  he  ought  to  do  as  husband, 
or,  if  he  is  a  necessary  party  to  a  complete  determination  or  set- 
tlement of  the  questions  involved  in  the  action,  and  his  refusal 
to  join  in  the  action  appears,  as  it  must  do  by  proper  averment, 
then  he  may  be  made  a  party  defendant.  If  this  were  not  so, 
the  husband  might  by  his  refusal  to  join  the  wife  in  a  proper 
action  deprive  her  of  all  legal  remedies.  This  the  law  will  not 
tolerate.  The  husband  ought  to  be  tlie  protector  and  helper  of 
the  wife,  and  if  he  will  not  be  voluntarily,  the  law  will  compel 
him  in  all  proper  cases  to  do  his  duty,  by  bringing  him  into  the 
action  as  a  defendant.  This  is  so  upon  general  principles,  as 
well  as  by  statute.  The  statute  provides  in  the  broadest  and 
most  comprehensive  terms  for  making  parties  to  actions,  and 
embraces  cases  like  the  present.  The  Code,  §§184,  185.  Here, 
the  husband  is  ^^a  necessary  party  to  a  complete  determination 
or  settlement  of  the  questions  involved  in  the  action."  He  ought, 
as  husband,  to  join  as  party  plaintiff,  but  he  will  not.  In  such 
a  ease,  he  may  be  made  a  defendant.  The  provisions  of  the  two 
last  cited  sections  are  general,  and  embrace  and  apply  to  all  cases 
touching  which  special  provision  as  to  parties  has  been  made  by 
The  Code. 

There  is  no  reason  founded  in  principle  or  policy,  why  a  hus- 
band should  be  allowed,  by  reason  of  his  relation  as  husband, 
for  one  cause  or  another,  to  deprive  the  wife  of  the  remedies 
allowed  by  law.     It  would  be  singular  indeed,  if  a  wife,  entitled 
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to  the  possession  and  enjoyment  of  valuable  real  estate,  in  which 
the  husband  has  some  interest,  could  not  assert  her  right  by 
action,  because  her  husband  refused  to  join  her  in  it.  Such  is 
not  the  law,  and  if  he  will  not  join  her,  she  may  bring  him  in 
as  defendant  for  all  legitimate  purposes. 

We  do  not  undertake  to  decide,  at  this  time,  what  are  the 
rights  of  the  wife  in  respect  to  the  lands  in  dispute.  It  will  be 
proper  to  do  so  only  when  the  husband  is  before  the  court. 

As  the  husband  was  not  made  a  party,  and  is  necessary  as  a 
party,  the  judgment  must  be  set  aside,  and  a  new  trial  awarded, 
to  the  end  the  husband  may  be  made  a  party  if  the  plaintifl* 
shall  so  determine,  and  the  action  may  be  disposed  of  according 
to  law.     Judp;ment  accordingly.     Let  this  be  certified. 

Error.  1  ^enire  de  novo. 


E.  &  A.  J.  BURNS  V.  HUGH  McGRKGOR  and  wife. 

Married  Women,  contract  of — Equitable  Hen  on  land  to  secure 

purchase  money. 

A   married  Avoman,  her  husband  joining  in   the  deed,   conveyed  land  she 
owned  and  received  a  deed  for  a  tract  of  greater  value,  in  pursuance  of  an 
arrangement  to  exchange  the  tracts  ;  she  agreed  to  execute  note  and  mort- 
gage to  plaintiff  on  the  latter  tract  to  secure  the  difference  in  the  price, 
which  was  accordingly  done,  jointly  with  her  husband  ;  but  she  refused  to 
acknowledge  that  the  mortgage  was  executed  of  her  own  free  will ;  HM, 
that  while  she  cannot  be  compelled  to  make  the  acknowledgment,  the  con- 
tract is  binding,  and  the  land  conveyed  to  her  subject  to  the  payment  of 
the  price,  by  reason  of  an  equitable  lien  in  favor  of  the  plaintiff;  if  she 
keeps  the  property  she  must  pay  the  debt.     But  the  land  is  not  chargeable 
with  the  debt  due  by  the  husband  to  the  plaintiff,  and  included  in  the  note. 

{Atkinson  v.  Richardson,  74  N.  C,  455;  Pippen  v.  Wesson,  lb.,  437 ;  Bunting  \. 
Jones,  78  N.  C,  242;  Ketvkart  v.  Peters,  80  N.  C,  166;  Holly.  Short,  81  N. 
C,  273;  Johnson  v.  Cochrane,  84  N.  C,  446;  Scot  v.  Battle,  86  N.  C,  184, 
cited  and  approved). 
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Civil  Action  tried  upon  demurrer  to  complaint  at  Spring 
Term,  1883,  of  Robeson  Superior  Court,  before  MacRae,  J. 

The  court  overruled  the  demurrer  and  gave  judgment  for 
plaintiffs  and  the  defendants  appealed. 

Messrs.  French  <t  Norment,  for  plaintiffs. 
Messrs.  Rowland  &  McLean,  for  defendants. 

Merrimon,  J.  The  demurrer  admits  the  averments  of  the 
complaint,  and  the  facts  therein  stated  must  be  accepted  as  sub- 
stantially true.  So  that  the  question  is,  does  the  complaint  state 
a  cause  of  action  ? 

It  appears  that  the  feme  covert  defendant  was  the  owner  in 
her  own  right  of  a  tract  of  land  and  desired  to  exchange  it  for 
another  tract  of  greater  value  that  the  plaintiffs  had  purchased 
from  D.  M.  Currie,  but  for  which  they  had  not  taken  title  to 
themselves. 

It  was  accordingly  agreeil  between  the  plaintiffs  and  the  feme 
defendant,  that  she  should  convey  her  tract  of  land  to  the  said 
Currie  at  the  price  of  |1,000;  that  the  latter,  at  the  instance  of 
the  plaintiffs,  should  convey  to  her  the  title  in  fee  for  the  tract 
he  had  sold  them,  at  the  price  of  $1,300;  that  she  should  join 
her  husband  in  the  execution  of  two  promissory  notes  to  plain- 
tiffs due  at  different  times,  and  also  execute  a  mortgage  of  the 
land  (so  to  be  conveyed  to  her)  to  secure  the  payment  of  these 
notes. 

In  pursuance  of  such  agreement,  the  wife  and  her  husband 
joined  in  a  conveyance  of  her  land  to  Currie,  and  the  latter  and 
bis  wife  joined  in  a  proper  deed  conveying  the  fee  simple  title, 
in  the  land  sold  by  Currie  to  -the  plaintiffs,  to  the  feme 
defendftDt. 

The/e?n€  defendant  and  her  husband  joined  in  the  ejtecution 
of  two  notes,  each  for  $237.50,  and  a  mortgage  of  the  land  so 
conveyed  to  her,  to  secure  the  payment  of  these  notes,  but  upon 
her  privy  examination  before  a  justice  of  the  peace,  touching 
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her  free  consent  in  tlie  execution  of  the  mortgage,  she  persist- 
ently refused  to  acknowledge  the  execution  thereof  by  her  of 
her  own  free  will  and  consent,  and  thus  refused  to  give  the 
mortgage  efficiency. 

In  the  two  notes  was  embraced  a  debt  of  ^175.00  of  the  hus- 
band due  to  the  plaintiffs. 

The  contract  between  the  plaintiffs  and  the  feme  defendant 
was  intended  to  be  one  transaction.  The  deeds,  the  notes  and 
the  mortgage  were  to  be  executed  simultaneously.  It  was  man- 
ifestly not  the  intention  of  the  plaintiffs  to  relinquish  their 
right  to  have  the  title  to  the  land  they  had  purchased  from 
Currie,  until  the  difference  in  value  between  this  land  and  that 
of  the  feme  defendant  should  be  paid.  The  wife  and  the  hus- 
band so  understood,  and  the  latter  approved  of  the  contract  in 
writing,  by  joining  his  wife  in  the  execution  of  the  deed  to 
Currie,  and  the  notes  and  the  mortgage  to  the  plaintiffs.  Indeed, 
it  was  of  the  substance  of  the  agreement,  that  the  plaintiflk 
should  have  a  lien  upon  the  land  to  secure  their  debt  of  $300, 
the  difference  in  value  between  the  two  tracts. 

The  wife  having  obtained^  the  title  to  the  land  she  desired  to 
ow^n,  availing  herself  of  her  disabilities  as  a  married  woman, 
refused  to  pay  the  difference  in  price  of  the  two  tracts,  or  to  exe- 
cute the  mortgage  to  secure  it,  as  she  agreed  to  do.  Having 
gotten  the  title,  she  seeks  to  avoid  paying  a  part  of  what  she 
justly  owes  and  agreed  to  pay  for  it !  She  repudiates  her  con- 
tract, and  desires  to  obtain  the  fruit  of  so  much  of  it  as  is  bene- 
ficial to  herself! 

This  the  law  will  not  tolerate.  The  constitution  and  the 
statute  wisely  extend  large  and  careful  protection  and  safeguards 
to  married  women  Jn  respect  to  their  rights  and  property,  bnt  it 
is  no  part  of  their  purpose  to  permit,  much  less  help  one  of 
them  to  perpetuate  a  fraud,  if  by  possibility,  under  some  sinis- 
ter influence,  she  should  attempt  to  do  so.  It  would  be  a 
reproach  upon  the  law  if  such  a  thing  could  happen. 
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In   this  case  the  wife  cannot  be  compelled  to  execute  the 
mortgage,  as  she  agreed  to,  or  to  reconvey  the  land  she  has  the 
1^1  title  for,  to  Currie  or  the  plaintifis,  upon  the  payment  to 
her  of  $1,000,  the  price  of  the  land  she  conveyed  to  Currie; 
bat  she  took  the  land  conveyed  to  her  by  him,  charged  in  her 
hands,  with  an  equitable  lien  in  favor  of  the  plaintiffs,  arising 
out  of  the  contract  to  secure  the  money  she  agreed  to  pay  them 
jts  the  difference  in  value  between  her  land  and  theirs.     There 
was  no  agreement  that  the  title  to  the  land  should  pass  to  the 
wife  absolutely;  on  the  contrary,  it  was  in  effect  stipulated  that 
it  should  not.     In  such  a  case,  the  creditor  may,  in  an  action 
(ike  the  present  one,  reach  the  property  for  which  the  debt  was 
contracted,  and  sell  so  much  of  it  as  may  be  necessary  to  dis- 
charge the  debt.     The  wife  may,  under   an  engagement   not 
legally  binding  upon  her,  refuse  to  pay  her  debt,  but  if  she  does 
so,  she  cannot  keep  the  property  for  which  the  debt  was  con- 
tracted.    It  would  contravene  the  plainest  principles  of  justice 
to  allow  a  married  woman  to  get  possession  of  property  under 
an  engagement  not  binding  upon  her,  and  let  her  repudiate  her 
contract  and  keep  the  property!     She  must  observe  and  keep 
her  engagement,  or  else  return  the  property;  if  she  will  not,  the 
creditor   may  pursue  and  recover  it  by  proper  action  in   her 
hands.       Atkinson  v.  Richardson,  74  N.  C,  455 :  Bunting  v. 
Jones,  78  N.  C,  242;  Newhart  v.  Pde/s,  80  N.  C,  166;  HaV 
v.  Short,  81  N.  C,  273 ;  Johnson  v.  Cochrane,  84  N.  C,  446 ; 
ScaU  V.  BatUe,  85  N.  C,  184. 

If,  however,  one  under  a  contract  not  binding  on  her  sell 
property  to  a  married  woman,  that  shall  be  consumed  or  dis- 
posed of  in  some  way,  so  that  he  cannot  reach  it,  if  she  chooses 
to  disaffirm  her  contract,  and  not  pay  the  purchase  money,  in 
Ihat  case,  the  creditor  must  pay  the  penalty  of  his  folly  in  the 
io88  of  his  debt.     Scott  v.  Battle,  supra. 

The  notes  mentioned  include  ft  debt  of  $175.00,  that  the 
ilefendant  husband  owed  the  plaintiffs.  This  the  wife  is  not 
lioiind  to  pay;  it  is  ;iot  a  part  of  the  price  of  the  land,  nor  is 
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the  land  chargeable  with  it.     Pippen  v.  WeesoHf  74  N.  C,  437. 

The  court  properly  overruled  the  demurrer.     There  is  no 
error,  and  1  he  judgment  must  be  affirmed.     I^et  this  be  certified. 

No  error.  Affirmed. 


JOHN  CARSOX  V.  WILLIAM  DELLINGER. 
New  Trial — Discretionary  Power — Xewly-discovered  Evidence, 

1.  An  application  for  a  new  trial,  except  for  error  of  law  in  its  conduct,  i» 

addressed  solely  to  the  discretion  of  the  presiding  judge,  whose  decision 
is  not  reviewable  on  appeal ;  Therefore^  where  a  party  moved  for  a  new 
trial  upon  the  ground  that  he  had  found  a  witness  whose  testimony  was 
material  to  his  case,  and  stating  in  his  affidavit  how  he  came  into  posset- 
sion  of  the  name  of  the  witness,  &c.;  Hddy  that  the  judge's  refusal  of  the 
motion  was  conclusive. 

2.  Held  further:  The  granting  a  new  trial  for  newly-discovered  evidence  aod 

for  matter  occurring  since  the  trial,  where  the  application  is  made  to  this 
court,  is  11  matter  of  sound  discretion,  in  the  exercise  of  which  the  court 
will  be  governed  by  the  peculiar  circumstances  of  the  case. 

(Moore  v.  Edmiston,  70  N.  C,  471;  Thomas  v.  Myers,  87  N.  C,  31 ;  Pain  v. 
Pain,  80  N.  C,  322;  Dalion  v.  Webster,  82  N.  C,  279;  Vest  v.  Cboper,  68  N. 
C,  131 ;  Bledsoe  v.  Nixon,  69  N.  C,  81 ;  Henry  v.  Smith,  78  N.  C,  27 ;  Hone 
V,  Home,  75  N.  C,  101;  Poujcll  v.  Watson,  6  Ired,  Eq.,  94;  Houston  v.  Smith, 
lb.,  264;  Dyche  v.  Patton,  8  Ired.  Eq.,  295,  and  3  Jones  Eq.,  332 ;  Holmes  v. 
Oodwin,  69  N.  C,  467 ;  Bank  v.  Tiddy,  67  N.  C,  169;  Moore  v.  Diehon,  74 
N.  C,  423;  Slate  v.  Lindsey,  78  N.  C,  499,  cited,  commented  on  and 
approved). 

Ejectment  tried  at  Fall  Term,  1882,  of  McDowell  Supe^ 
rior  Court,  before  Avery,  J. 
The  defendant  appealed. 

Messrs.  Reade,  Busbee  &  Buabee,  for  plaintiff. 

Messrs.  Sinclair  &  Sinclair  and  /.  B,  BaUJielor,  for  defendant. 
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Smith,  C.  J.  The  controversy  in  this  action,  upon  the  only 
issue  submitted  to  and  passed  on  by  the  jury,  was  to  the  proper 
position  of  the  boundary  lines  of  the  one  Imndred  acre  grant 
issued  to  one  Lewis  Clark,  of  which  the  defendant  is  in  posses- 
sion of  the  part  claimed  by  the  plaintiff  under  a  grant  of  earlier 
date  to  John  Carson  and  subsequent  conveyances  reaching  to 
himself.  The  defendant  claimed  the  interference  by  virtue  of 
an  adversary  continuous  occupation  for  over  forty  years  by  those 
who  preceded,  and  himself  under  color  of  title  by  deeds  whose 
lines  were  dependent  on  and  fixed  by  the  location  of  those  called 
for  in  the  grant  to  Clark.  These  boundaries  the  defendant 
was  unable  to  establish  in  consequence  of  the  clearings  by  which 
all  natural  objects  had  been  removed,  and  a  verdict  was  found 
for  the  plaintiff,  declaring  him  to  be  the  owner  in  fee  simple  of 
the  land  described  in  the  complaint. 

Afterwards  and  during  the  term  the  defendant  moved  for  a 
new  trial,  upon  the  ground  that  he  had  since  found  a  witness 
whom  he  had  seen  at  his  residence  in  another  county  some 
seventy  miles  distant  and  conversed  with  on  the  subject,  by 
whose  testimony  he  would  be  able  to  locate  the  corners  and  lines 
of  the  Clark  grant  at  the  places  contended  for  on  the  trial. 
In  support  of  the  application,  his  own  affidavit,  set  out  in  full 
in  the  transcript,  was  read,  explaining  how  he  came  into  posses- 
sion of  the  name  of  the  witness;  his  repeated  and  unsuccessful 
previous  efforts  to  obtain  the  needed  evidence;  the  opportunities 
and  means  of  knowledge  possessed  by  the  witness,  and  other 
matters  in  excuse  which  it  is  not  necessary  to  further  recite. 

The  court  declined  to  interfere  with  the  verdict  and  entered  up 
judgment  for  the  plaintiff,  from  which  the  defendant  appeals. 

The  only  question  presented  is  whether  the  refusal  of  his  ap- 
plication is  a  ruling  erroneous  in  law  and  reviewable  in  this 
court. 

However  strongly  the  recitals  in  the  affidavit,  assuming  them 
to  be  true,  may  appeal  to  the  presiding  judge  for  his  iuterposi- 
tion  in  the  exercise  of  the  power  confided  to  him  in  administer- 
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ing  the  law,  and  to  give  to  the  defendant  an  opportunity  to  make 
use  of  tlie  testimony  of  the  newly  found  witness  before  another 
jury,  it  is  a  matter  of  discretion  reposed  in  him  which  we  have 
neither  the  right  nor  disposition  to  supervise  or  control.  Con- 
siderations of  the  kind  are  addressed  to  his  judgment,  founded 
upon  full  knowledge  of  all  that  transpired  at  the  hearing  l>efore 
the  jury;  and  his  decision  granting  or  refusing  the  application 
is,  and  ought  to  be,  final  and  conclusive. 

The  defendant's  counsel  attempts  to  withdraw  the  present  ap- 
plication from  the  admitted  general  rule  and  distinguish  it,  as 
governed  by  fixed  and  well  established  principles  of  law,  and 
insists  that  when  the  required  conditions  are  met,  the  denial  is  of 
a  legal  right  in  the  applicant  and  constitutes  an  error  in  law 
which  may  be  revised  and  remedied  by  appeal. 

In  our  examination  of  the  authorities  we  do  not  find  this  dis- 
tinction recognized,  nor  a  motion  on  the  ground  of  testimony 
recently  found  put  upon  a  different  footing  with  a  motion  to  set 
aside  a  verdict  and  grant  a  new  trial  for  any  other  assigned  rea- 
son, not  involving  an  error  of  law  committed  during  its  progress, 
the  sufficiency  of  which  the  judge  himself  determines. 

The  jurisdiction  conferred  upon  this  court  by  the  constitution, 
article  four,  section  eight,  aside  from  the  enlargement  made  in 
the  late  amendment  which  has  no  application  to  the  case,  is  "to 
review  upon  appeal  every  decision  of  the  courts  below  upon  every 
matter  of  law  or  legal  inference,"  and  we  can  revise  and  correct 
erroneous  rulings  in  matters  of  law  arising  out  of  ascertained 
facts,  and  not  the  exercise  of  a  discretionary  power.  There  are 
no  facts  found  before  us  upon  which  the  action  of  the  judge,  the 
subject  of  complaint,  is  predicated,  so  that,  if  it  were  the  subject 
matter  of  appeal,  we  could  decide  upon  its  correctness.  The 
affidavits  which  furnish  the  evidence  of  tlie  assumed  facts  and 
which  may  be  sufficient  to  warrant  a  finding,  do  not  authorize 
this  court  to  proceed  upon  them  as  estahlkhed^  in  order  to  review 
the  ruling.  This  alone  is  an  adequate  reason  for  refusing  to 
entertain  the  appeal. 
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We  propose,  in  illustration  of  this  principle,  to  refer  to  some 
of  our  own  adjudications^  from  which  it  will  be  seen  that,  upon 
whatever  grounds  based,  the  application  for  a  new  trial,  except 
for  error  of  law  in  its  conduct,  is  addressed  solely  to  the  discre- 
tioD  of  the  trying  judge  and  must  abide  the  i*esult  of  his  opinion. 

"By  C.  C.  R,  §299,"  remarks  Bynum,  J.,  "an  appeal  is 
allowed  as  well  from  an  order  granting  as  refusing  a  new  trial, 
but  in  either  case  the  matter  appealed  from  must  be  of  law  or 
legal  reference.  *  *  *  To  give  parties  the  benefit  of  the 
alK)ve  section  of  the  Code,  the  courts  should,  and  no  doubt  will, 
on  exceptions  taken  by  the  party  aggrieved,  put  upon  the  record 
the  matters  inducing  the  order  granting  as  well  as  refusing  a  new 
trial.  The  ap|)ellate  court  can  thus  see  whether  the  order  pre- 
sents a  matter  of  law  which  is  the  subject  of  review,  or  matter 
of  discretion  which  is  not.  In  this  way  only,  it  is  conceived,  can 
the  full  benefit  of  that  provision  of  the  Code  be  secured  to  suit- 
ors.    }[oore  V.  Edmiatov,  70  N.  C,  471 ;   Thomas  v.  Myers,  87 

In  Pain  v.  Pain,  80  N.  C,  322,  in  answer  to  an  exception  to 
the  refusal  of  the  judge  to  re-open  the  case  and  hear  further 
testimony,  the  court  declare  :  "We  cannot  review  the  exercise  of 
this  discretion.  The  point  was  for  him  and  not  for  us  to  deter- 
mine, and  his  action  is  conclusive." 

So  where  the  judge  overruled  a  motion  to  set  aside  the  judg- 
ment and  grant  a  new  trial,  Ashe,  J.,  says:  "It  is  a  pure  mat- 
ter of  discretion  with  His  Honor  from  which  no  appeal  lies. 
Oalton  v.  Webder,  82  N.  C,  279." 

The  principle  enunciated  in  the  opinion  of  Reade,  J.,  in  Vest  v. 
Cooper,  68  N.  C,  131,  in  its  application  to  the  facts  in  the  present 
«Lse,  is  decisive  of  it.  Upon  the  report  of  a  referee  coming  in, 
the  defendant  moved  to  refer  the  matter  back  with  instructions 
to  re-open  the  account  and  hear  newly  discovered  evidence^  and 
the  motion  was  allowed.  The  court  say  in  reply  to  an  objection 
to  this  ruling,  that  "it  is  as  well  settled  as  anything  in  the  pni*- 
tice  that  the  judge  who  tries  the  cause  may  set  aside  a  vcnlirt 
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and  grant  a  new  trial  for  newly  discovered  evidence^  nr  because 
the  verdict  is  against  the  weight  of  the  evidence,  or  becauso  the 
damages  are  excessive,  &c.  And  the  same  is  true  in  regard  to  a 
report  which  is  in  the  nature  of  a  verdict.  And  tliis  is  done  in 
the  exercise  of  his  c?iscre//ow,  from  which  no  appeal  lies.  *  *  * 
There  seems  to  be  an  impression  that  there  may  be  an  appeal 
from  every  motion  »for  a  new  trial,  and  the  fact  is  overlooked 
that  it  must  'involve  a  matter  of  law  or  legal  inference,'  and 
not  a  mere  matter  of  discretion.  This  will  illustrate:  'plaintiff 
recovers  of  the  defendant  $1,000.  Defendant  files  an  affidavit 
that  since  the  trial  he  has  discovered  that  he  can  prove  the  debt 
has  been  paid.  His  Honor  says:  I  believe  your  affidavit  and 
grant  a  new  trial;  or,  I  do  not  believe  it,  and  I  refuse  a  new- 
trial.     This  is  a  matter  of  discretion,  and  no  appeal  lies.'" 

The  same  view  is  taken  as  to  the  character  of  an  application 
made  originally  to  this  court  for  its  exercise  of  the  same  power, 
which  was  entertained  in  BJedme  v.  Nivon,  69  N.  C,  81 ;  Henry 
V.  Smith,  78  N.  C,  27 ;  Home  v.  Home,  75  N.  C,  181.  In  the 
last  case  the  court  declare  that  "the  allowance  of  the  motion  to 
vacate  the  judgment  and  grant  a  new  trial  for  n^wly  discovered 
evidence  and  for  matter  occurring  since  the  trial,  under  the  super- 
visory power  and  equitable  jurisdiction  of  this  court,  is  a  niatter 
of  sound  discretion,  in  the  exercise  of  which  the  court  will  be  gov- 
erned by  the  peculiar  circumstances  of  each  case" 

When  the  interposition  of  a  court  of  equity  was.  invoked 
under  our  former  system,  after  the  control  of  a  court  of  law 
over  its  judgments  was  lost  by  the  expiration  of  the  term,  an<l 
to  provide  for  which,  under  restrictions,  that  power  w^as  pro- 
longed for  a  year  by  section  133  of  the  Code  of  Civil  Proced- 
ure, it  was  afforded  with  reluctance  and  in  a  narrow  range  of 
cases,  as  in  case  of  fraud  {Powell  v.  Watson,  6  Ired.  Eq.,  94),  or 
where  the  new  evidence  is  such  as  in  effect  to  destroy  the  adver- 
sary j)roof  (Houston  v.  Smith,  Ib,y  264),  or  where  a  false  witness, 
known  to  be  sucih  by  the  party  for  whom  he  testifies,  without 
means  •)f  cmitradiction   at  the  trial,  an<l  the  witness   lias  been 
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prosecuted  for  jierjary  or  has  escaped  beyond  the  process  of  law. 
Dyehe  v.  Patton,  8  Ired.  Eq.,  295,  and  8.  C,  3  Jones  Eq.,  332. 

The  rulings  indicate  the  great  reluctance  with  which  the  courts 
of  equity  interposed  to  take  from  a  successful  litigant  the  fruits 
of  his  recovery  at  law,  and  to  exercise  its  coercive  power  over 
his  person,  and  that  it  was  only  done  in  cases  of  manifest  injus- 
tice and  wrong,  and  where  there  was  no  other  relief  attainable. 

The  appellant,  however,  relies  in  his  brief  upon  what  is  said 
by  Rodman,  J.,  in  Holmes  v.  Godioirij  69  X.  C,  467,  upon  an 
application  made  on  similar  grounds  and  denied  by  the  court : 
^'  We  are  of  opinion  that  the  granting  of  a  new^  trial  for  such  a 
cause  necessarily,  always,  or  nearly  always,  must  be  within  the 
discretion  of  the  presiding  judge,  and  that  his  decision  can  never, 
ot  very  rarely,  in  such  a  case,  be  on  a  naked  matter  of  law  or 
legal  inference,  so  as  to  authorize  an  appealJ^ 

Then,  after  pointing  out  the  several  conditions  requisite  to 
sustain  the  motion,  to-wit:  1.  That  the  witness  will  give  the 
newly  discovered  evidence.  2.  That  it  is  probably  true.  3. 
That  it  is  material.  4.  That  due  diligence  was  used  in  securing 
it,  he  adds:  '^It  is  perhaps  possible  to  imagine  a  case  in  which 
all  these  considerations  might  be  conceded  for  the  party,  and  the 
refusal  of  a  judge  in  such  case  (the  italics  are  his)  would  make 
a  question  of  law.  But  it  is  scarcely  possible  to  conceive  of  a 
fefusal  by  a  judge  in  exactly  such  a  case.'' 

In  this  case  a  counter-affidavit  was  offered,  and  as  of  course 
the  judge  was  required  to  consider  the  opposing  proofs  and 
determine  the  facts  established.  Clearly  this  was  not  reviewa- 
ble on  appeal.  The  general  proposition  is  in  full  accord  with 
the  rule  that  commits  to  the  discretion  of  the  judge  the  solution 
of  the  question  as  to  the  award  of  another  trial,  and  the  intima- 
tion that  the  discretion  may  be  so  grossly  abused  as  to  be  subject 
to  correction  is  but  another  instance  of  the  extreme  caution  with 
which  the  judge  lays  down  a  general  rule.  In  a  similar  manner 
lie  expresses  himself  in  reference  to  an  appellate  revision  of  an 
order  of  continuance,  saying,  "  if  in  any  case  we  had  the  right 
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to  revise  hia  discretion,  it  must  certainly  be  one  of  plain  and 
palpable  error  to  justify  us  in  undertaking  to  do  so.'^  Bank  v. 
Tiddy,  67  N.  C,  169.  Similar  intimations  find  expression  io 
Moore  v.  Dickaoiiy  74  N.  C,  423,  and  State  v.  Lindsey^  78  N. 
C,  499. 

It  is  enough  to  say  that  no  such  case  has  yet  occurred,  and 
until  it  does,  and  the  hand  of  a  corrective  court  is  applied,  we 
prefer  to  abide  by  the  general  rule,  which  leaves  all  such  mat- 
ters to  the  disposal  of  tiie  presiding  judge,  who  is  much  more 
competent  to  administer  justice  between  the  parties,  possessed  as 
he  is,  and  we  are  not,  of  all  the  facts  and  circumstances  u\wa 
which  he  is  to  act. 

For  the  reasons  state<l  we  must  affirm  tlie  judgment. 

No  error.  Affirmed. 


GUGGKNHEIMER  &  ADELSDORF  v.  JOHN  BROOKFIELD. 
Fraud  and  Fraudule)xl  Conveyances — AtUichmenL 

1.  A  debtor  unable  to  pay  his  indebtedness  in  full,  has  the  right  to  prefer 

creditors,  if  he  make  no  reservation  for  his  own  benefit  to  the  injury  of 
creditors  unprovided  for. 

2.  An  attachment  issued  upon  an  affidavit  alleging  a  fraudulent  disposition  of 

property,  and  it  appeared  that  the  defendant  executed  a  deed  to  a  trustee 
to  secure  debts  to  certain  preferred  creditors,  which  was  placed  in  the 
hands  of  nn  attorney  to  be  delivered  when  it  became  necessary  to  give 
priority  to  them ;  and  upon  being  informed  of  the  attachment  proceedings, 
the  trustee  executed  the  deed  and  placed  it  in  the  register's  hands  for 
registration  on  the  same  day  the  attachment  issued.  The  court  found  as 
a  fact,  and  adjudged  that  the  defendant  had  not  assigned  his  property  to 
defraud  creditors;  Hdilt  no  error. 

(lUncher  v.  Wynne,  86  N.  C,  268;  Hale  v.  Richardsony  80  N.  C,  62;  Moore  v. 
Ilinnantf  lb.,  455,  cited  and  approve<l). 


Note. — Smith,  C.  J.  The  case  of  Claflin  &  Co.  against  Brookfield  is  simi- 
lar to  this  case,  and  must  be  disposed  of  in  the  same  way.  There  is  no  error. 
This  will  be  certified. 
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MoTiox  to  vacate  an  attachment,  in  an  action  pending  in 
MfiCKLENBURC^  Superior  Court,  heard  at  Charlotte  on  March 
16th,  1883,  before  MacRaey  J. 

From  the  judgment  vacating  the  attachment  the  plaintiffs 
appealed. 

Messrs.  Buricell  &  Walker y  for  plaintiffs. 
Messrs,  Jones  &  Johnston ^  for  defendant. 

Smith,  C.  J.  The  plaintiffs  commenced  their  action  on 
March  2d,  1883,  and  at  the  same  time  sued  out  a  warrant  of 
attachment  which  was  at  once  levied  upon  goods  of  the  defend- 
ant. The  order  for  its  issue  was  based  upon  an  affidavit  stating 
that  the  defendant  ''has  assigned  and  disposed  of  some  of  his 
property  with  intent  to  defraud  his  creditors,  as  affiant  is 
informed  and  believes." 

After  giving  notice  to  the  plaintiff  of  the  intended  application, 
the  defendants'  counsel  on  March  16th  moved  before  MacRaey  /., 
to  vacate  the  order  and  discharge  the  attachment,  which  being 
heard  upon  affidavits,  was  allowed,  and  the  plaintiffs  appealed. 

The  evidence  has  been  unnecessarily  sent  up,  since  the  facts 
are  found  by  the  court,  and  there  being  no  suggestion  that  there 
is  no  evidence  to  support  any  of  the  several  findings,  they  are 
conekisive  in  an  appellate  review. 

The  fact  relied  on  principally,  if  not  wholly,  to  sustain  the 
all^tion  of  fraudulent  assignment,  was  a  deed  in  trust  exe- 
cuted by  the  defendant  to  one  J.  M.  Avery,  conveying  tlie 
defendant's  stock  of  goods  in  Charlotte,  and  his  choses  in  action 
to  the  trustee  to  secure  debts  due  to  The  Traders'  National  Bank 
in  that  city  and  the  copartnership  firm  of  Latta  &  Bro.  The 
circumstances  attending  the  assignment  are  as  follows: 

On  the  20th  day  of  January  preceding,  the  defendant  caused 
the  deed  to  be  prepared  by  his  attorneys,  giving  the  said  prefer- 
ence, and  signed  and  sealed  the  same  in  the  presence  of  the 
president  of  the  bank,  who  l)ecame  an  attesting  witness,  and 
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placed  the  deed  in  tlie  hands  of  his  attorneys  to  be  held  by  them, 
and  delivered  only  when  it  became  necessary  to  give  priority  to 
them  over  other  creditors  of  the  debtor.  It  was  the  bargainor's 
intention  that  the  deed  should  not  take  effect  by  delivery,  unless 
he  failed  to  obtain  indulgence  on  his  maturing  debts,  or  could 
make  such  arrangements  with  his  creditors  as  would  enable  him 
to  continue  in  the  prosecution  of  his  business. 

The  president  of  the  secured  bank,  hearing  of  the  issue  and 
levy  of  the  plaintiffs'  attachment,  gave  information  to  the  attor- 
neys in  custody  of  the  deed,  to  carr}-  out  the  purposes  of  the 
bargainor;  and  thereupon  the  trustee  Avery,  also  executed  it  iu 
presence  of  the  same  subscribing  witness  by  whose  oath  it  was 
proved  and  placed  in  the  hands  of  the  register  for  registration, 
between  the  hours  of  one  and  two  o'clock  p.  M.  of  the  same 

dav  on  which  the  attachment  issued. 

ft 

Upon  these  facts,  and  many  more  relating  to  other  tninsfei*s 
of  property,  not  insisted  on  before  us  and  not  tlierefore  neces- 
sary to  be  restated,  the  court  declares  in  general  terras,  "  that 
the  defendant  has  not  assigned  or  disposed  of  any  of  his  prop- 
erty with  intent  to  defraud  his  creditors,"  and  adjudged  "  that 
the  order  of  attachment  heretofore  made  in  this  action  be 
vacated." 

There  may  be  an  intent  apparent  upon  the  face  of  a  deed, 
and,  if  not,  shown  by  proofs  aliundey  as  to  secure  a  benefit  to 
the  debtor,  or  to  others  for  whom  he  wishes  to  provide,  which 
will  equally  avoid  the  deed  as  if  its  direct  purpose  was  to  hin- 
der and  delay  creditors,  and  such  an  instrument  made  with  such 
intent  would  be  fraudulent  and  inoperative  against  creditors. 
But  a  debtor  unable  to  pay  his  indebtedness  in  full,  has  an 
undoubted  right,  in  the  absence  of  a  bankrupt  law,  to  make 
preferences  in  the  distribution  of  his  property  among  the  credi- 
tors, when  the  appropriation  is  absolute  and  with  no  reservation 
for  his  own  benefit  to  the  injury  of  creditors  unprovided  for. 

lender  such  circumstances  the  intent  is  itself  a  substantive 
fact,    to   be   found   as   such,   and   a    material   element    in   the 
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assignment.  In  this  case  the  fraudulent  intent  is  negatived  by 
the  finding  of  the  court,  and  we  must  act  upon  the  assumption 
of  its  non-existence.  Bencher  v.  Wynne,  86  N.  C,  268 ;  Hale  v. 
Richardson,  89  N.  C,  62. 

The  subject  is  so  recently  examined  in  Moore  v.  Hinnanf,  89 
N.  C,,  455,  that  we  do  not  consider  it  needful  to  pursue  it 
further. 

There  is  no  error  in  the  ruling  of  the  court  in  discharging 
the  attachment  and  vacating  the  order  for  its  issue.  Let  this  be 
certified. 

No  error.  Affirmed. 


ANDREW  LINK  and  others  W  CALEB  LINK  and  others. 
Trusts  and  Trustees — Execution  of  parol  trust — Fraud — Pleading, 

1.  In  an  action  to  enforce  a  parol  trust,  it  appeared  that  in  pursuance  of  an 

agreement  a  purchaser  at  execution  sale  was  to  hold  the  land  until  his  bid 
and  other  debts  of  the  defendant  in  the  execution  were  paid,  and  that, 
then,  the  purchaser  was  to  convey  to  a  son  of  the  said  defendant  in  trust 
for  the  father  and  his  family.  This  was  accordingly  done,  but  the  deed 
to  the  son  was  absolute  upon  its  face;  ife/e/,  that  the  court  will  enforce 
the  trust. 

2.  Held  further:  The  question  of  fraud  not  being  suggested  by  the  answer  or 

raised  by  the  pleadings,  it  was  error  in  the  court  below  to  refuse  judgment 
upon  the  ground  that 'the  arrangement  was  for  the  purpose  of  defrauding 
creditors  of  the  defendant  in  the  execution. 

3.  Held  also :  The  action  being  to  engraft  upon  the  legal  estate  an  equity  created 

by  parol,  and  not  for  reforming  the  deed,  no  allegation  that  the  conditions 
were  omitted  by  mistake  or  fraud  in  drafting  the  deed  is  necessary. 

iKelfy  V.  Bryan,  6  Ired.  Eq.,  283 ;  Ctemenl  v.  Clement^  1  Jones'  Eq.,  184 ;  Briggs 
▼.  Morria,  Ih,y  193;  Brown  v.  Carton,  Busb.  Eq.,  272 ;  Brianl  v.Coi-pening, 
Phil.  Eq.,  326;  Bonham  v.  Oraig,  80  N.  C,  224;  MulhoUand  v.  York,  82 
N.  C,  510;  Shields  v.  Whitaker,  lb.,  516 ;  Cheek  v.  Wataon,  85  N.  C,  195 ; 
Gidney  v.  MfHire,  86  N.  C,  484,  cited  and  approved). 
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Civil  Action  tried  at  Fall  Terni,  1883,  of  Catawba  Sii|)e- 
rior  Court,  before  Graves,  J, 
The  plaintiffs  appealed. 

Messrs.  Hoke  &  Hoke  and  Battle  &  Mordecaiy  for  plainti&. 
Messrs.  R.  Z,  Linnet/  and  Armfield  &  Armjield,  for  defendants. 

Smith,  C.  J.  The  plaintiffs,  the  widow  and  heirs-at-law  of 
the  intestate,  Jacob  Link,  with  their  husbands  in  this  action 
against  Caleb  Link  and  Catherine,  wife  of  John  Campbell,  the 
other  heire-at-law,  seek  to  charge  the  estate  in  the  tract  of  land 
described  in  the  complaint,  and  vesting  in  said  Caleb,  with  a 
trust  in  favor  of  the  widow  and  heirs-at-law,  and  to  enforce  its 
execution. 

The  complaint  alleges  that  during  the  life-time  of  the  intes- 
tate, the  asiid  land  then  belonging  to  him  was  sold  under  execu- 
tion by  the  sheriff  and  conveyed  to  the  plaintiff,  Alexander 
(ioodson,  under  an  agreement  previously  entered  into,  that  the 
latter  should  hold  the  title  until  reimbursed  the  purchase 
money,  and  the  other  debts  of  the  intestate  were  paid,  and  then, 
at  the  majority  of  said  Caleb,  to  convey  the  said  land  to  the  lat- 
ter in  trust  for  the  intestate  and  his  heirs. 

That  in  April,  1848,  a  year  after  the  execution  sale,  the  said 
Alexander  disposed  of  some  gold  mining  privileges  in  working 
the  laud  for  the  sura  of  $500,  from  which  he  retained  the 
amount  of  his  advances,  and  soon  afterwards  executed  a  deed  for 
the  premises  to  the  said  Caleb,  and  also  paid  over  to  him  the 
residue  of  the  purchase  money  under  an  express  agreement  that 
the  land  should  be  held  upon  the  same  trusts  which  attached  to 
it  when  held  by  the  said  Alexander. 

That  the  said  Caleb  and  his  father,  Jacob,  resided  on  the  land 
after  the  sheriff's  sale,  as  before,  enjoying  with  other  of  the  intes- 
tate's children  its  use  and  occupation,  from  which  and  the  fund 
received  from  said  Alexander,  the  said  Caleb  has  discharged  all 
the  debts  of  the  said  Jacob. 
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And  this  arraDgemeut  was  made  in  regard  to  the  land  in  con- 
sequence of  the  intemperate  habits  of  the  intestate,  to  prevent  (he 
waste  and  improvident  disposal  of  the  profierty  and  to  preserve 
it  in  the  family  for  the  common  support  of  its  members. 

The  defendant,  Caleb,  who  alone  answers,  denies  the  allega- 
tions of  fact  upon  which  the  trust  is  raised,  and  avers  that  he 
paid  for  the  land  and  it  was  conveyed  to  him  absolutely  and  ns 
his  own. 

The  action  was  instituted  on  February  6th,  1880,  and  after 
many  continuances  was  brought  to  trial  at  fall  term,  1883,  of 
Catawba  superior  court,  upon  issues  then  framed  and  submitted 
to  the  jury,  which,  with  the  responses,  are  as  follows: 

1.  Did  Alexander  Goodson  become  the  puivhaser  at  sheriff's 
sale  and  acquire  the  legal  title  to  the  land  described  in  the  com- 
plaint, under  a  parol  trust  that  he  would  hold  the  land,  until 
he  was  refunded  his  purchase  money,  and  until  other  debts  were 
paid,  and  until  Caleb  Link,  the  defendant,  became  (of  age  omit- 
ted), and  that  he  would  then  convey  the  same  to  the  said  Caleb 
Link  to  hold  as  trustee  for  the  benefit  of  Jacob  Link  and  his 
heirs  ? 

2.  Did  the  said  Alexander  Goodson  execute  and  deliver  to 
said  Caleb  Link  a  deed  in  fee  simple,  absolute  on  its  fiice,  for 
the  said  land,  but  in  faith  upon  the  condition  that  the  said  Caleb 
Link  should  hold  the  said  land  for  the  benefit  of  the  said  Jacob 
and  his  heirs  ? 

To  both  these  enquiries  upon  the  evidence  introduced  without 
objection,  and,  as  we  must  infer,  suflfieient  to  warrant  the  find- 
ings, the  jury  responded  in  the  affirmative. 

The  court  refused  the  plaintiffs'  motion  for  judgment,  and 
being  of  opinion  that  if  a  parol  trust  was  declared,  it  was  in 
pursuance  of  an  arrangement  to  defraud  creditors,  which  the 
court  Avould  not  enforce;  and  further,  that  the  complaint  was 
fatally  defective  in  not  alleging  "  that  the  terms  or  conditions 
were  omitted  from  the  deed  by  surprise  or  ignorance,  or  niistake 
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or  fraud/'  rendered  judgment  for  the  defendants  and  the  plain- 
tiifs  appealed. 

There  was  no  issue  raised  by  the  pleadings  to  be  submitted  to 
the  jury,  in  reference  to  the  fraudulent  purpose  imputed  by  the 
court  to  the  original  arrangement  between  the  debtor  and  Good- 
son,  his  son-in-law,  in  reference  to  the  latter's  becoming  the 
purchaser;  nor  do  we  find  any  evidence  of  such  purpose  in  the 
testimony  delivered.  Xo  such  defense  is  set  up  in  the  answer, 
and  while  the  plaintiffs'  averment  that  the  object  was  to  guard 
against  the  consequences  of  the  disposal  of  the  property  by  an 
intemperate  man,  to  the  injury  of  those  who  looked  up  to  him 
for  support,  and  preserve  it  for  their  common  benefit,  is  denied, 
the  defendant  has  not  relied  on  his  denial  so  far  as  to  propose 
an  issue  as  to  the  intent.  The  transaction  is  not  disclosed  as 
belonging  to  that  class  which  a  court  of  equity  will  not  lend  its 
aid  to  enforce,  because  illegal  or  in  contravention  of  public 
policy. 

On  the  contrary,  the  complaint  in  direct  terms  alleges  (arti- 
cle 4),  that  the  purchaser  at  the  execution  sale  was  to  **  hold  the 
land  until  he  was  repaid  his  said  bid  and  until  other  debts  of  the 
said  Jacob  Link  were  paid/'  making  the  discharge  of  both  con- 
ditions precedent  to  the  conveyance  to  the  said  Caleb. 

The  second  ground  assigned  for  refusing  the  plaintiffs'  motion 
for  judgment  is  the  absence  of  any  allegation  that  the  terms 
of  the  several  deeds  were  left  out  from  surprise,  ignorance,  mis- 
take or  fraud,  and  that  this  was  necessary  to  warrant  the  inter- 
ference of  the  court  in  reformibg  them  in  accordance  witli  the 
intention  of  the  parties  to  each. 

The  cases  cited  for  the  appellee  abundantly  show  that  such 
averments  must  be  made  and  supported  by  facts  dehors  the 
agreement  and  in  corroboration  of  it,  in  order  to  the  reforma- 
tion of  the  deed  so  as  to  carry  out  the  common  intent  not 
expressed  upon  its  face.  Kelly  v.  Bryan,  6  Ired.  Eq.,  283; 
Clement  v.  Clement^  1  Jones'  Eq.,  184;  Briggsv.  Morris,  lb., 
193;  Brown  y.  Carsans,  Executor,  Busb.  Eq.,  272;  Briant  v. 
Corpening,  Phil.  Eq.,  325 ;  Bonham  v.  Craig,  80  N.  C,  224. 
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But  the  object  of  the  present  action  is  not  to  correct  and 
reform  the  deeds,  for  they  are  just  such  as  they  were  intended  to 
\ye;  but  to  engraft  upon  the  legal  estate  au  equity  created  by 
parol,  and  to  compel  the  performauce  of  the  duties  assumed  and 
involved  in  the  trust  as  incident  to  the  l^al  estate. 

The  validity  of  such  a  trust,  as  is  averred  in  (he  complaint 
and  found  by  the  verdict  of  the  jury,  is  in  our  opinion  fully 
supported  by  the  case  of  Mulholland  v.  York,  82  N.  C,  51 0, 
where  the  authorities  are  collected  and  examined,  and  in  the 
reasoning  by  which  it  is  sustained. 

It  would  be  a  result  greatly  to  be  i-c^retted,  if  the  defendant 
Caleb,  without  advancing  any  money  in  payment  and  accepting 
a  conveyance  of  the  title  upon  a  positive  undertaking  to  hold 
land  for  the  use  of  his  father  and  the  family,  of  which  he  was 
himself  a  member,  could  not  be  compelled  to  execute  the  trust. 
It  would  be  to  enable  him  to  consummate  a  positive  fraud  and 
enjoy,  unrestrained,  its  ill-gotten  fruits.  The  prevention  of  the 
fraud  invites  the  exercise  of  the  equitable  jurisdiction  of  the 
court,  and  it  is  accomplished  by  recognizing  and  compelling  the 
(liseharge  of  the  trusts  upon  whose  assumption  he  was  enabled 
to  secure  the  title  to  the  property. 

In  addition  to  MuUuMand  v.  Fori,  supra,  we  refer  to  Shidds 
V.  WhUaker,  82  N.  C,  516;  Cheek  v.  Watson,  85  N.  C,  195; 
Qidney  v.  Moore,  86  N.  C,  484. 

There  is  error  and  the  plaintiffs  are  entitled  to  judgment  upon 
the  verdict. 

Error.  Reversed. 


H.  A.  BOND,  £x*r,  and  others  t.  W.  A.  MOORE  and  others. 

TnuAs  and  Trudeea — Resuiiing  Trust,  when  raised —  University — 

Escheal. 

1.  A  husband  conveys  land  to  a  trnstee  "  for  the  use  of  the  party  of  the  third 
part  (his  wife)  and  upon  the  trusts  hereinafter  declared"  to  wit:  that 
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the  trustee  shall  convey  the  same  to  such  person  as  the  trustor's  wife  may 
direct  in  writing,  or  by  will  or  other  appointment;  or,  upon  the  trustor's 
death,  to  the  surviving  wife;  or,  upon  the  wife's  d^th  without  a  will,  to 
the  party  entitled  by  the  law  of  the  state;  and  the  wife  died  intestate 
without  heirs  and  without  making  any  disposition  of  the  estate  as  pre- 
scribed in  the  trust  deed ;  Held, 

(1).  That,  by  a  proper  construction  of  the  deed,  a  life  estate  only  was  in- 
tended to  be  secured  to  the  wife,  with  a  power  of  disposition  of  the 
whole  estate. 

(2).  Upon  her  death  without  executing  the  power,  the  husband  became 
the  equitable  owner  in  fee  of  the  remainder,  and  entitled  to  a  conveyance 
of  the  legal  estate  from  the  trustee. 

(3).  In  such  case  there  arises  a  resulting  trust  to  the  party  creating  the 
trust  or  to  his  heirs. 

2.  The  rule  which  raises  a  trust  in  favor  of  one  whose  money  was  used  in  pay- 
ment of  land  bought,  has  no  application  to  the  facts  of  this  case. 

'^.  The  deed  does  not  point  to  any  particular  person  to  take  the  inheritance, 
but  leaves  it  to  pass  under  the  law  as  undisposed  of  property ;  and  hence, 
under  the  rule  above  announced,  the  defendant's  position  that  it  passed  to 
the  heirs  of  the  wife,  and  there  being  none,  then  to  the  University  by  the 
law  of  escheat,  cannot  be  sustained. 

{Levy  V.  Gn'ffis,  65  N.  C,  236;  Holmes  v.  Holmes,  86  N.  C,  205;  Mosdy  v. 
Mosely,  87  N.  C,  69;  Robinson  v.  McDiannidy  lb.,  455;  King  v.  Weeks,  70 
N.  C,  372;  Cunningham  v.  Bell,  83  N.  C,  328,  cited  and  and  approved). 

Civil  Action  tried  at  Fall  Term,  1883,  of  Chowan  Supe- 
rior Court,  before  Avery,  J. 

Jolin  M.  Jones,  owning  the  lot  of  land  in  the  town  of  Edeti- 
ton  described  in  the  complaint,  and  the  recovery  of  poasession  of 
which  is  the  object  of  this  action,  on  February  9th,  1866,  con- 
veyed the  same  by  deed  executed  by  himself  of  the  first  part, 
Thomas  W.  Hudgins  of  the  second,  and  Martha  A.  Jones,  his 
wife,  of  the  third  part,  to  the  said  Thomas  W.  Hudgins  in  fee 
upon  the  following  declared  trusts : 

1.  That  the  said  trustee  shall  at  any  time  convey  the  said  lot 
and  improvements  to  such  person  as  the  said  party  of  the  third 
part  shall  direct  in  writing  attested  by  one  witness. 

2.  That  he  will  convey  said  lot  and  improvements  to  such  per- 
son as  the  said  party  of  the  third  part  shall  give  or  devise  the  same 
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to,  by  last  will  and  testament,  or  by  an  appointment  in  the  nature 
of  one,  which  power  to  make  a  will  or  appointment  in  the  nature 
of  one  is  expressly  conferred  upon  the  said  party  of  the  thiixl 
part,  notwithstanding  her  coverture. 

3.  Upon  the  death  of  the  party  of  the  first  part,  he  will  coji- 
vey  the  said  lot  and  improvements  to  the  said  party  of  the  third 
part. 

4.  Fpon  the  death  of  the  party  of  the  third  part  without 
having  made  a  last  will  and  testament  or  appointment  in  the 
nature  of  one,  he  will  convey  the  said  lot  and  improvements  to 
the  party  or  parties  entitled  by  the  laws  of  North  Carolina. 

'>.  The  party  of  the  first  part  shall  occupy  or  rent  out  the  lot 
and  improvements  for  his  own  use  during  the  joint  lives  of  him- 
t?elf  and  the  i>arty  of  the  third  part,  unless  the  same  shall  be 
sooner  sold  bv  her  order. 

These  declarations  of  the  trusts  upon  which  the  trustee  was 
to  hold  are  preceded  by  recitals  in  the  deed,  which  in  substance 
"^tate  that  the  said  Martha  A.  had  heretofore  united  with  her 
said  husband  in  the  sale  and  convevance  of  certain  lots  owned 
by  her  previous  to  her  marriage,  the  purchase  money  whereof  he 
had  received,  under  an  arrangement  by  which  he  agreed  to  convey 
the  lot  herein  described  '•'  to  a  trustee  for  the  use  of  the  party  of 
the  third  part  and  upon  the  trusts  hereinafter  declared." 

The  said  Martha  died  before  her  husband,  without  heirs,  hav- 
ing made  no  disposition  of  the  estate  under  the  forms  conferred 
in  the  deed,  by  deed,  will  or  other  writing. 

John  M.  Jones,  her  survivor,  died  in  1879,  leaving  a  will, 
wherein  the  plaintiff  Bond  is  name<l  executor  and  the  other 
plaintiffs  are  the  devisees. 

The  trustee  died  in  1872,  intestate,  and  the  defendants,  other 
than  the  defendant  Moore,  who  is  in  possesion  of  the  lot,  are  his 
heirs-at-law\ 

The  defendant  Moore  claims  the  lot  by  virtue  of  a  judgment 

against  the  University,  an  execution  issued  thereon,  a  siile  and  u 

sheriff's  deed  to  him. 
16 
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« 

The  relief  demanded  is  a  recovery  of  the  possession  and  dam- 
ages for  detention  against  Moore,  and  a  judgment  against  the 
other  defendants  requiring  a  conveyance  of  the  legal  title. 

The  defendants  demur  to  the  complaint,  and  the  demurrer 
being  overruled  and  judgment  rendered  for  the  plaintiffs,  thev 
appeal. 

Messr.-<,  Pruden  A'  Bunch ,  for  j)laintiffs. 
Mi\  ir.  A,  Moore y  for  defendants. 

Smith,  C.  J.,  after  stating  the  case.  The  question  to  l>e 
decided  arises  from  the  construction  of  the  deed,  and  is,  wliether 
an  e(juitablc  estate  in  remainder  vests  in  the  plaintiffs,  entitling 
them  to  demand  a  convevance  of  the  le^^al  estate  from  the  heirs- 
at-hnv  of  the  trustee  and  possession  from  the  defendant  Moore. 

It  is  not  important  to  consider  the  force  and  effect  of  the 
terms  used  in  the  declaration  of  the  trust  in  favor  of  the  wife, 
and  the  necessitv  of  words  of  inheritance  to  enlarsre  an  estate 
for  life  into  a  fee.  This  trust  is,  as  are  the  others,  executory, 
and  not  an  e.recuicd  tnist — created  bv  a  direction  to  the  trustw 
to  convev — not  itself  a  convevance  :  and  the  same  technical 
rules  of  construction  do  not  i)revail  in  interpreting  both. 
When  the  trustee  is  required  to  act  in  execution  of  the  trust,  in 
order  to  effectuate  the  expressed  purpose  of  the  instrument,  that 
purpose  is  ascertained  by  employing  the  ordinary  rules  of  inter- 
pretation ;  and  a  direction  to  convey  the  lot,  in  the  absence  of 
restriction  or  qualifying  words,  when  applied  to  in.structions 
oriven  to  the  trustee,  is  a  direction  to  convev  the  full  estate  vested 
in  him,  and  the  trust  consists  in  the  right  to  have  it  performed. 
In  the  latter  case  the  intent  is  ascertained  by  giving  a  fair  and 
reasonable  meaning  to  the  language  in  which  it  is  expressed, 
and  in  this  sense  the  trust  is  enforced.  This  is  the  distinction 
taken  in  Levy  v.  Gnffis,  65  N.  C,  236,  and  is  warranted  in 
Holmes  v.  Holmes,  86  X.  C,  206. 

But  it  is  a  settled  rule  in  the  interpretation  of  written  instru- 
ments to  look  to  other  provisions  for  light  to  guide  in  arriving 
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at  the  meaning  of  any  doubtful  clause.  In  applying  the  rule, 
we  think  it  plainly  appears  that  a  life  estate  only  was  inten<le<l 
to  be  secured  to  the  wife,  associated  with  a  power  of  disposition 
of  the  whole  estate,  by  a  written  instrument  in  the  form  pre- 
scribed. The  recitals  in  the  deed  show  that  it  is  drawn  in  pur- 
suance of  the  agreement  between  Jones  and  his  wife,  and  in 
pmise  fulfillment  of  its  terms;  for  it  declares  the  promise  to 
have  been  to  <'onvey  the  lot  to  a  trustee  for  her  use  *^  ujK)n  the 
trusts  hereinafter  declared." 

Among  the  trusts  enumerated,  the  third  undertakes  to  provide 
for  the  contingency  of  the  death  of  the  wife  without  having 
exercised  the  power  conferred,  clearly  contemplating  a  remain- 
der and  limiting  her  estate  under  a  preceding  clause  for  the 
term  of  her  life.  Nor  is  it  material  whether  this  final  limita- 
tion of  the  trust  estate  is  effectual  or  inoperative  by  reason  of  an 
insufficient  description  of  the  party  to  take  under  it.  In  either 
case  the  clause  subserves  the  same  purpose  in  showing  the  char- 
acter and  extent  of  the  estate  secured  to  the  wife. 

Her  death,  then,  without  her  having  exercised  the  dispositive 
power,  her  husband  still  being  alive,  and  his  estate  also  becom- 
ing extinct,  which  endured  only  during  their  joint  lives,  presents 
the  very  contingency  upon  whose  happening  the  trustee  is 
rerpiireil  to  convey  "to  the  party  or  parties  entitled  by  the  laws 
of  Xorth  Carolina."  Who  is  the  party  meant?  The  plaintiffs 
appropriate  this  designation  to  the  grantor,  the  defendants  to 
the  heirs  of  the  wife,  and  there  being  none,  to  the  l^niversity 
sul)stitiited  in  their  place  under  the  law  of  escheat. 

In  our  .opinion,  the  words  do  not  and  were  not  intended  to 
point  out  any  particular  persons  to  take  the  inheritance  remain- 
ing, but  to  leave  it  to  pa.ss  under  the  law  as  undispased  of 
property.  They  show  such  estate,  depending  on  a  contingency, 
to  have  been  in  the  mind  of  the  grantor  as  cjipable  of  subsisting 
beyond  the  life  of  the  wife  and  of  his  own,  and  to  place  it 
imder  the  control  of  the  law. 

This   being  the  pro|>er  construction  of  the  clause  upon  well 
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established  principles,  the  undisjmsccl  of  remainder  was  freed 
from  the  intervening  life  estiite  in  the  wife,  became  united  with 
the  then  expiring  life  estate  of  tiie  husband,  and  he  beejime  the 
equitable  owner  of  the  entire  inheritance. 

'' Another  form  in  which  a  resulting  trust  may  appear,"  says 
Mr.  Justice  Stqiiy,  "  is  where  there  are  certain  trusts,  created 
either  by  deed  or  will,  which  fail  in  whole  or  in  part,  or  which 
are  of  such  an  indefinite  nature  that  courts  of  equity  will  not 
carry  them  into  effect,  or  which  are  illegal  in  their  natui^e 
or  character,  or  which  are  fully  executed  and  yet  leave  an 
unexhausted  residuum.  In  all  such  cases  there  will  aris(^  a 
resxdiing  trust  to  the  jiarty  creating  the  trusty  or  to  his  heirs  or 
legal  representatives,  as  the  case  may  require."  2  Story  Eq. 
Jur.,  §1106a;  Lewin  on  Trusts,  175;  Mosely  v.  Mosely^  87  N. 
C,  69;  Robinson  v.  JfcDiarmidy  lb.,  455. 

But  the  defendants  contend  that  inasmuch  as  the  husband  was 
jiermittcd   to  receive  the  purchase    money  of  the  wife's  land, 
under  his  agreement  to  convey  his  lot  in  trust  for  her,  this 
monev  constitutes  the  consideration  of  his  deed   and   the  trust 
arises  to  her.     The  rule  which   raises  a  trust  in   favor  of  one 
whose  money  was  used  in  payment  for  land   bought,  has  no 
applimtion  to  the  facts  of  the  present  case.     The  deed  to  which 
she  consents  in  becoming  a  party  contains  all  the  trusts,  and,  in 
the  very  form  he  agreed  to  make  and  secure  to  her,  the  full  frnits^ 
of  his  contract.     He  stipulates  to  make  precisely  such  a  (convey- 
ance, and  with  such  declaration  of  trusts  as  are  found  in   the 
present  deed.     This  exhausts  her  equity  in  the  premises.     Her 
money  is  the  consideration  of,  and  given  for,  the  interests  and 
benefits  secured  to  her  in  its  provisions,  and  for  no  other  portioD 
of  the  trust  estate.     The  land  was  her  husband's,  not  her's; 
and  whatever  estate  remains  after  all  the  trusts  in  her  behalf 
have  been  executed,  must  be  vested  in  him.     This  does   not 
belong  to  the  class  of  cases. in  which  the  purchase  money  of  oue 
party  has  been  used  and  the  title  to  the  land  conveyed  to  another. 

" The  doctrine,"  reitiarks  the  same  author,  "is  strictly  limiteil 
to  cases  in  which  the  purchase  has  been   made  in  the  name   of 
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one  |>erson  aud  tlie  piirchasL*  nimiey  has  been  paid  by  another." 
2  Story  Eq.  Jur.,  §1201a.  The  authorities  cited  in  the  argu- 
ment sustain  this  view  of  the  law.  Unless  the  constructive 
trust  was  raised  in  such  case,  a  successful  fraud  would  be  perpe- 
trated by  the  grantee.  King  v.  Wceksy  70  N.  C,  372 ;  Cun- 
ningham V.  Bell,  83  N.  C, 328 ;  Kiakr  v.  Kisler,  27  Am.  Dec,  308. 

We,  therefore,  affirm  the  judgment  overruling  the  demurrer, 
and  remand  the  cause  to  be  procee<led  with  in  the  court  below. 

Xo  error.  Affirmed. 


W.  K.  WIUOXOX  V.  H.  H.  DONKLLY,  A dm'r,  and  others. 
Hents — DidribiUets  ImbiliiicH  to  refund  overdraun  share  of  edate. 

1.  Renis  nre  incident  to  the  reversion,  and  when  the  cstote  is  transferred  go  to 

the  bargainee,  unless  they  are  overdue  or  are  secured  by  note. 

2,  Where  a  distributee  of  an  estate  has  received  more  tiinn  was  due  hini,  the 

amount  does  not  constitute  a  charge  upon  liis  share  of  the  Innd,  and  its 
repayment  can  only  be  enforced  as  a  personal  obligation. 

{Mixon  V.  Coffieldy  2  I  red.,  301,  approved). 

Civil  Action  tried  at  Spring  Term,  1883,  of  Ashe  Superior 
</Ourt,  before  Gudger,  J. 

The  defendant  administrator  appealed. 

Messrs.  Q.  F.  Neaf  and  J.  W,  Todd,  for  plain tiffi 
Mr.  IK  M.  Furches,  for  defendants. 

Smith,  C.  J.  The  case  comes  up  from  a  decree  makiug  a 
final  disposition  of  the  controversy  in  a  cause  which  originated 
in  the  year  1860,  in  the  court  of  equity  of  Ashe  county,  for  the 
settlement  of  the  estate  of  Matthias  Pw,  and  its  apportionment 
among  his  heirs-at-law — of  whom  there  were  two  sons  and  three 
daughters,  one  of  whom  had  made  an  assignment  of  her  share 
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to  one  E.  L.  Dagger — and   was  prosecuted   until  spring  term, 
18S3,  of  the  superior  court,  its  successor. 

At  fall  term,  1875,  under  an  order  of  reference  l)eft)r9  made, 
the  conuiiisfiioners,  J.  W.  Todd  and  C^.  F.  Neal,  made  a  report 
in  which  thev  state: 

1.  That  the  rights  of  the  heirs  and  children  of  Sally  Bowctj?, 
a  deceased  daughter,  and  of  Isaac  Little  and  wife,  Elizabeth, an- 
other daughter,  have  been  settled. 

2.  That  Isaac  Ingram  and  wife,  Esther  and  Ransom  Poe, 
another  daughter  and  son,  liavc  assiy:ned  their  share  in  the  laiHlj> 
embraced  in  tlie  reference  to  the  intestate  E.  L.  Dugger,  and  that  ^ 
the  latter  has  convevcd  the  interest  vested  in  him  in  the  home 
and  Harper  tracts  to  William  Wilcoxon  and  thereby  transfer- 
red to  him  the  rents  and  profits  incident  thereto. 

*^,  That  John  Poe,  another  son,  had  conveyed  his  share  to  oue 
Allen  Perkins,  and  the  latter  again  to  said  Wilcoxon. 

The  commi>^sioners  then  state  an  account  distributing  the  pro- 
ceeds arising  from  the  sale  of  the  tracts,  parcel  of  the  intestate's 
lands,  made  by  order  of  the  court,  and  ascertaining  the  relations 
of  the  several  tenants  towards  the  fund,  inclusive  of  rents  for 
which  thev  are  charjieable. 

In  this  account,  John  Poe  hcems  to  have  overdrawn,  and  is 
found  indebted  to  the  fund  in  a  large  sum. 

To  this  report  two  exceptions  are  filed  by  the  administrator^ 
Donelly,  in  substance  these: 

1.  For  error  in  allowing  to  said  Wilcoxon  the  charges  for 
rents  of  the  lands  conveved  to  him :  and 

2.  In  not  making  the  indebtedness  of  John  Poe,  an  insolvent 
non-resident,  a  lien  attaching  to  his  share  of  the  fund,  and  de- 
claring it  to  be  a  personal  liability  only. 

To  ascertain  the  facts  implied  in  these  exceptions,  another  ref- 
erence was  ma<le  to  the  stuiie  commissioners,  to  ascertain  aud 
report : 

1,  When  Allen  Perkins  went  into  possession  and  how  long 
he  remained  in  possession. 
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2.  How  long  Wilcoxon  held  possession  and  when  it  coni- 
mencecl. 

•J.  Whether  the  rentn  and  profits  accruing  passed  to  Wilcoxon 
l>y  Dugger's  deed  to  him;  and  to  report, 

4.  The  evidenee  taken  npon  these  inquiries. 

At  spring  term,  1880,  in  respjnse,  the  eonunissioners  report 
that  Perkins  entered  into  possession  on  January  1st,  18G0,  and 
Wilcoxon  entered  upon  tlie  tract  covered  by  the  widow's  dower 
about  December,  1869. 

Tlie  exceptions  were  therefore  overrulal,  the  )epurt  confirmed 
and  the  court  proceeded  as  follows: 

It  further  appearing  to  the  court  that  the  whole  matter  has 
l)een  settled,  except  certain  costs  in  certain  orders  heretofore 
made,  it  is  ordered  and  adjudged  that  wlien  the  commissioner, 
\V.  H.  Gentry  (appointed  in  place  of  the  deceased  commissioner 
who  had  sold  the  land),  shall  have  paid  off  the  balance  of  the 
costs  due,  then  to  make  title  to  tlie  ))urehasers  or  their  assigns  of 
the  land  sold  by  his  predecessor,  G.  H.  Hamilton,  and  that  the 
siu'd  W.  H.  Gentrv  be  allowed  for  his  services  the  sum  of  ten 
dollars,  and  the  further  sum  of  $o.o()  for  each  de(  d  executed  by 
him. 

From  this  judgment  and  preceding  overrulings  of  his  excej)- 
tiuns,  the  said  Donelly  appeals. 

We  have  no  hesitancy  in  expressing  our  assent  to  the  action 
of  the  court  in  regard  to  both  exceptions. 

Rents  accruing  under  a  contract  of  lease  are  incident  to  and 
connected  with  the  estate  in  revei-sion,  and,  when  the  estate  is 
transferred,  follow  the  assignment  to  the  bargainee,  unlc-'S  they 
are  at  the  time  overdue  or  are  secured  by  bond  or  note,  which 
breaks  the  connection  and  separates  the  obligation  from  the  estate. 
So  it  was  held  in  Mixon  v.  Coffield,  2  Ired.,  301 — where  a  guar- 
dian rented  out  the  ward's  lands  for  a  year,  taking  no  note,  l)()nd 
or  covenant  for  payment,  and  the  ward  arriving  at  age  in  July, 
conveye<l  the  land  to  the  tenant — that  the  rent  was  extin<;ui>hed 
by  merger  in  the  reversion,  and  cmld  not,  nor  any  ])art.  of  it,  be 
reci»vered. 
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3.  And  an  allegation  on  the  part  of  tlie  vendee  tlinl  there  are  incumbrances 
on  the  land,  must  be  supported  by  proof  of  their  existence  at  the  time  of 
trial,  in  order  that  the  defence  of  defect  of  title  may  avail  him. 

iBell  V.  Cunninffham,  81  N.  C,  83 ;  Cianton  v.  Burgess,  2  Dev.  Eq.,  13 ;  Crawley 
V.  Timberlake,  2  Ired.  Eq.,  460;  Love  v.  Qimp,  6  Ired.  Eq.,  209,  cited  and 
approved). 

Civil  Action  tried  at  Spring  Terra,  188:3,  of  North amp- 
Tox  Superior  Court,  before  Philips^  J, 

The  suit  was  brought  by  Samuel  Calvert,  and  after  his  death 
his  executor,  Hughes,  was  made  party  plaintiff. 

1.  The  plaintiff  alleged  that  the  defendant,  on  the  first  of 
February,  1876,  executed  a  bond  in  words  and  figures  following: 
^*For  value  received  I  promise  to  pay  Samuel  Calvert,  on  or 
before  the  first  day  of  January,  1879,  the  sum  of  four  hundred 
dollars,  with  interest  at  eight  per  cent. 

V.  S.  MoNiDER  (Seal)."    ' 

2.  That  no  part  of  (he  same  has  been  paid  except  the  sum  of 
eighty  dollars,  credited  on  the  bond  as  follows:  "Received  Feb- 
ruary 4th,  1878,  the  sum  of  eighty  dollars,  in  part  payment  of 
the  within  bond.  S.  Calvert." 

3.  That  there  still  remains  due  and  unpaid  the  sura  of  $376.26, 
with  interest.  Wherefore  the  plaintiff  demands  judgment  for 
the  same. 

The  defendant  filed  ansM*er,  as  follows: 

1.  That  the  allegations  in  section  one  and  two  of  complaint  are 
admitted  to  be  true. 

2.  That  he  is  advised  and  believes  that  section  three  contains 
no  statement  of  fact,  but  a  mere  inference  of  law. 

3.  That  by  way  of  plea  in  avoidance,  the  defendant  alleges 
that  the  consideration  of  the  bond  was  the  purchase  of  a  certain 
lot  of  land  situate  in  the  town  of  Jackson,  containing  two  acres 
more  or  less,  and  bounded  as  follows  (describing  it  in  full). 

4.  That  on  the  first  of  February,  1876,  the  plaintiff  executed 
and  delivered  to  defendant  a  deed  for  said  lot,  having  assured 
him  that  his  title  to  the  same  was  good  and  clear.     Trusting  in 
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the  plaintiff's  representations  as  to  the  title,  the  defendant  exe- 
cuted said  bond  and  accepted  a  deed  for  the  land. 

").  That  dfter wards,  and  before  the  bond  bec*anie  due,  the 
defendant  was  informed,  and  believes  the  same  to  be  true,  and 
so  alleges,  that  plaintiff's  title  to  the  land  was  not  good  and 
clear,  and  that  the  deed  did  not  convey  to  the  defendanta  dear 
fee  simple  title  thereto. 

G.  That  he  is  informed,  and  so  alleges,  that  plaintiff  caunat 
now  give  to  defendant  a  clear  fee  simple  title  to  the  land. 

7.  That,  upon  ascertaining  he  did  not  have  a  goo<l  title,  the 
defendant  abandoned  possession  of  the  land. 

Wherefore  the  defendant  asks  judgment  that  the  bond  be 
surrendered  and  canceled,  <tc. 

The  plaintiff,  in  reply  to  defendant's  answer,  after  admitting 
section  three  thereof,  states : 

1.  That  the  facts  set  forth  in  section  four  are  not  true,  but 
that  plaintifil'  executed  a  deed  for  the  premises  described  in  sec- 
tion three,  and  that  said  deed  (herewith  filed)  contains  all  the 
warranties,  assurances,  &c.,  and  was  read  over  to  the  defendant 
who  is  and  was  a  man  of  intelligence,  and  resides  in  the  town  of 
Jackson,  and  could  have  easily  examined  the  records  as  to 
plaintiff's  title. 

2.  The  plaintiff  admits  that,  at  the  time  said  deed  was  exe- 
cuted, there  were  judgments  amounting  to  several  thousjind  dol- 
lars against  him  in  the  superior  court  of  Northampton,  but  that 
they  did  not  amount  to  as  much  as  the  marketable  value  ot 
plaintiff's  unencumbered  real  estate  in  the  c»ounty;  and  that 
early  in  the  year  1878  and  before  the  said  bond  fell  due,  he 
paid  off*  the  said  judgments,  which  left  the  plaintiff's  title  to  the 
said  lot  entirely  clear.  The  plaintiff  therefore  denies  the  st^itc- 
ment  contained  in  section  five. 

3.  In  reply  to  section  six,  the  plaintiff  says  that  upon  the  sat- 
isfaction of  the  Siiid  judgments-  the  defendant's  title  became  an 
absolute  unencumbered  fee  simple,  except  defendant's  mortgage 
to  plaintiff  to  secure  the  purchase  money. 
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4.  In  reply  to  section  seven,  the  plaintiff  says  that  notwith- 
standing the  existence  of  said  judgments,  the  defendant  contin- 
ued in  the  possession  of  the  premises  for  several  years,  when  as 
plaintiiFis  informed,  and  so  alleges,  the  defendant  not  only  had 
constructive  notice,  but  actually  knew  of  said  judgments. 

Wherefore  the  plaintiff  demands  judgment  as  prayed  for  in 
the  complaint. 

Both  parties  declining  to  submit  any  issues  to  be  tried  by  the 
jury,  it  was  agrcid  by  the  parties  that  the  court  should  hear 
argument  upon  the  facts  presented  in  the  pleadings,  and  after 
the  same  was  heard,  it  was  adjudged  that  the  plaintiff  recover 
\hv  sum  demanded,  and  the  defendant  appealed. 

Mr.  TlioinaH  \\\  Mason y  fur  plaintiff. 
Mr.  I\\  B.  Peebles  J  for  defendant. 

Smith,  C.  J.  The  (»asc  was  by  consent  left  to  the  court  to  be 
determined  upon  the  facts  presented  in  the  pleadings,  l)oth 
parties  declining  to  frame  issues  or  introduce  evidence,  and  each 
claiming  that  the  burden  of  proof  upon  the  defence  relied  on  in 
the  answer  rested  upon  the  other.  The  defendant  contended 
that  the  replication  was  an  admission  of  his  equity  with  an  alle- 
gation of  matter  in  evidence  which  the  plaintiff  is  required  to 
show.  The  court  beting  of  opinion  that  the  replication  must  be 
taken  in  entirety  and  not  in  part,  gave  judgment  for  plaintiff, 
and  the  defendant  appealed. 

We  are  not  required  to  determine  the  sufficiency  of  the 
reasons  assigned  for  the  rendition  of  the  judgment,  but  the  cor- 
ra*tness  of  the  ruling  itself.  There  cannot  be  error  if  the  judg- 
ment be  right,  and  this  only  is  the  proper  subject  of  our  review. 
Bdl\.  CanninghaWy  81  X.  C,  83. 

We  do  not  mean  to  intimate,  however,  that  the  judge  did  not 
put  a  proper  construction  upon  the  submission  as  a  direction  to 
pass  upon  all  the  undispute<l  facts  averred  in  the  pleadings,  and 
determine  their  lcg:d   effect ;    and,  if  so,  he  was  (.'learly  right. 
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But  assuming  that  he  was  to  decide  upon  the  pleadings  as  such, 
and  dechire  from  whom  the  initiatory  movement  must  conic  in 
furnishing  affirmative  proof,  the  result  is  the  same.  Tlie  defend- 
ant's asserted  equity  to  restrain  the  collection  of  the  purcha?5c 
money  due  for  the  lot  and  secured  in  the  bond  in  suit,  consists  in 
the  alleged  false  assurances  of  the  vendor's  title  at  the  tiiiu' 
when  the  deed  wa^  made,  and  the  existence  of  the  liens  of  the 
docketed  judgments,  several  thousand  dollai-s  in  amount,  un- 
known to  the  defendant,  encumbering  the  lot;  and  in  the 
alleged  continuance  of  the  liens  up  to  the  filing  of  the  answer 
which  disabled  the  plaintiff's  testator  from  perfecting  the  title. 

The  false  representatiops  charged  are  directly  denied  in  the 
replication,  and  are  therefore  to  be  put  aside  and  the  case  consid- 
ered as  if  the  answer  were  silent  in  this  respect.  Assuming  it 
to  bo  true  that  these  judgments  against  the  vendor  were  in  forw\ 
and  further,  that  the  vendee  has  not  constructive  notice  of  them 
(a  proposition  by  no  means  intruded  to  be  conce<led  except  for 
the  purpose  of  considering  another  aspect  of  the  defence),  has 
the  defendant  an  equity  to  resist  the  payment  of  the  obligation 
incurred  in  his  purchase,  when,  at  the  time,  he  accepts  the  deed 
of  the  vendor  with  a  covenant  of  warranty  in  execution  by  the 
latter  of  his  part  of  the  agreement?  and  must  not  the  defendant 
be  deemed  to  have  surrendered  any  right  under  the  contract  to 
convey  and  to  rely  alone  upon  the  security  and  protection 
afforded  by  the  deed  ? 

A  similar  inquiry  was  presented  to  the  court  in  the  case  of 
Clanton  v.  Burgess^  2  Dev.  Eq.,  13,  upon  facts  almost  identical, 
when  the  plaintiff,  against  whom  judgment  at  law  had  been 
recovered  for  the  purchase  money  of  the  land,  sought  to  restrain 
its  enforcement  under  execution.  Delivering  the  opinion,  RfF- 
Fix,  J.,  uses  this  language :  "  The  case  cited  at  the  bar  {Abbot  v. 
Allen,  2  John.  Ch.  Rep.,  519),  lays  it  down  that  a  purchaser, 
who  has  received  a  conveyance  and  is  in  possession  and  not  dis- 
turbed, will  not  be  relieved  on  the  mere  ground  of  defect  of  title 
when   there   was  no  fraud   nor  eviction,  but   must  relv  on   lus 
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('Ovenant^?."  *  *  "  The  contrary  would  anion ut  to  this,  that 
no  obligatory  contract  can  be  made  unless  the  vendor's  title  is 
perfect,  and  that  any  defect,  secret  or  notorious,  so  notorious  as 
to  effect  the  price  agreed  on,  should  put  it  in  the  vendee's  power  to 
rescind  after  re<»eiving  a  conveyance  with  covenants  against 
those  defects." 

This  would  be  decisive,  if  ac(?epted  as  a  correct  statement  of 
the  law,  of  the  defendant's  appeal.  But  the  equity  to  be  en- 
forced is  to  be  allowed  from  payment,  while  the  defects  exist, 
and  ceases  when  they  are  removed.  The  defence,  to  lie  availa- 
ble, must  be  in  the  continuance  of  an  imperfect  title  or  encum- 
l)ered  estate,  at  the  time  when  the  purchase  money  is  sought  to 
be  compelled.  It  was,  therefore,  necessary  for  the  defend- 
ant to  aver,  as  he  does  in  his  answer,  the  encumbrance  to  be 
still  subsisting,  so  that  the  vendor  could  not  then  give  a  clear 
fee  simple  title  to  the  property ;  and  this  the  replication  meets 
with  a  direct  denial,  declaring  that  the  judgments  were  all  paid, 
and  their  liens  discharged  early  in  the  year  1878.  It  then 
devolved  on  the  defendant  to  sustain  his  allegation  by  proof, 
and  in  its  absence  we  must  assume  the  fa(»t  to  l)e  that  there  was 
no  such  lien  when  the  defense  was  made,  an  essential  element  in 
the  alleged  equity. 

We  again  quote  from  the  same  opinion  upon  this  ix)int:  "  It 
is  undoubtedlv  the  law  of  this  court  that  the  vendor  mav  com- 
plete  his  title  pending  the  suit  and  at  any  time  before  the  hear- 
ing. He  is  allowed  to  make  good  his  contract  and  buy  his 
peai*."  To  the  same  effect  are  Crawley  v.  TimberlakCy  2  Ired. 
Eq.,  460,  and  Love  v.  Camp,  6  Ired.  E(j.,  209. 

For  these  reasons  we  sustain  the  ruling  of  the  court  below 
and  affirm  the  judgment. 

Xo  error.  Affirmed. 
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I).  F.  WILKIE  V.  WOMBLE  i^-  JENKINS. 

Parol  contract  to  convey  land^  xchen  repudiated^  vendee  can  (jd 

back  uhdt  he  has  paid  under  it. 

1.  Where  a  vendor  elects  to  repmliale  a  parol  contract  to  convey  land,  the 

vendee,  under  his  general  prayer  for  relief,  is  entitled    to  recover  the 
amount  he  has  paid  under  the  contract. 

2.  Evidence  of  a  parol  transfer  of  the  vendee's  interest  under  the  avoi«led 

contract  was  properly  excluded;   for  in  such  case  there  is  no  equitable 
interest  to  transfer,  and  if  there  wore,  the  assignment  should  be  in  writing. 

{  Crmi  V.  Railroad,  77  N.  C,  Oo  ;  Darin  v.  Inscoc,  84  N.  C,  390  ;  Parker  v.  Alltn, 
lb.,  466 ;  Love  v.  NeiUon,  1  Jones  Ecj.,  339 ;  Whitjield  v.  Catcs,  6  Jones 
Eq.,  136;  Murdock  w  Anderson,  4  Jones  E(j.,  77;  Ellis  v.  Elf i,'.,  1  Dev., 
398;  Capps  v.  IIolljO  Jones  Fa\.,  l^S;  McCrackcn  v.  McQ-acken,  8S  N.  ('-, 
*272;  Braman  v.  Simmons,  76  N.  ('.,  43,  citetl  and  approved). 

CrviL  Action  for  specific  [)erforman(H»  of  a  contract,  to  con- 
vey land,  tried  at  Fall  Term,  1883,  of  Chatham  Superior  Court. 
Iwfore  Macliacj  J, 

The  defendant  appealed. 

Mr.  John  Manning,  for  plaintiff'. 
Xo  counsel  for  defendants. 

Smith,  C.  J.  The  complaint  is  for  the  specific  i)erforniance 
of  a  contnict  for  the  sale  of  land,  of  which  most  of  the  purchase 
money  has  been  paid,  and  the  answer,  admitting  the  making  of 
an  unwritten  contract,  set  up  the  statute  of  frauds  in  evidence. 
Thereupon  the  plaintiflF,  under  his  prayer  for  general  relief,  de- 
mands the  return  of  the  moneys  paid,  and  was  allowed  to  recover 
under  the  rulings  of  the  court. 

The  defendant  Jenkins  is  joined  with  the  vendor,  Womblo, 
because  the  land  has  been  conveyed  to  him  by  the  latter,  as  alleged, 
with  full  knowledge  of  the  prior  right  and  equity  of  the  plaintiff. 

The  answer  also  relies  upon  ati  alleged  assignment  by  plaintiff. 
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of  his  interest  in  the  premises  to  one  J.  H.  Wilkie,  against  whom 
the  defendant  Jenkins  has  a  claim  for  moneys  paid  as  his  surety, 
as  a  bar  to  the  action  by  the  plaintifl*. 

1.  The  agreement  of  Womble  to  convoy  when  the  price  was 
paid,  was  void  only  at  the  election  of  himself^  an<i,  if  he  chose 
to  abide  by  it,  though  vesting  in  parol y  is  the  measure  of  the 
plaintiff's  rights,  and  affords  his  only  means  of  redress.  He  can 
only  maintain  an  action  in  such  case  upon  the  agreement  and 
according  to  its  terms.  Orccn  v.  Railroad,  77  X.  C,  95 ;  Davis 
V.  Tnscoe,  84  N.  C,  396;  Parker  v.  Allni,  lb,,  4G«. 

As  the  plaintiff  is  obliged  to  |)rocccd  upon  the  contract,  if  the 
<Iefendant  assents  to  its  jierformnncc,  and  must  put  the  defendant 
to  his  election,  the  suit,  in  its  ]>resent  form,  is  obviously  the 
proper  one;  and  when  the  contract  is  repudiated  he  is  remitted 
to  his  right  to  get  back  what  he  has  paid  under  it.  In  the  for- 
mer pnictice,  where  such  a  bill  was  filed  and  such  a  defence  set 
up,  the  plaintiff  was  allowed  compensation  for  the  value  of  his 
improvements  in  the  same  suit  under  his  general  prayer.  Loir 
v.  Xeifsoti,  1  Jones'  Rj.,  339. 

"Although  a  plaintiff  may  fail  as  to  the  principal  cnuity 
which  he  seeks  to  establish,"  is  the  remark  of  Pearson,  C  J., 
at  the  conclusion  of  the  opinion  in  Whilfield  v.  Catcs,  0  Jones' 
Ec].,  13f),  he  may  fall  back  on  a  secondary  equity,  provided  it  is 
not  inconsistent  with  the  principal  equity  and  the  allegations  in 
the  bill  are  sufficient  to  sustain  it." 

In  Murdoch  v.  Anderson,  4  Jones'  J]q.,  77,  the  court  refuse<l 
to  assimie  jurisdiction  to  decree  payment  of  the  money,  l)ecause 
"the  contract  being  void,  the  money  can  be  recovered  at  law  in 
an  action  for  money  had  and  received,  and  tliere  is  no  peculiar 
equitable  ingredient"  in  the  case. 

But  if  from  peculiar  circumstances  the  remedy  at  law  would 
l)e  inadequate,  the  court  will  interpose  and  give  redress.  Ellis  v. 
Ellis,  1  Dev.  Eq.,  398. 

And  so  also  when  the  defendant  is  willing  to  come  to  an  ac- 
count upon  the  basis  of  the  nullity  of  the  contract.  Capps  v. 
ffoft,  5  Jones'  Eq.,  153. 
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The  united  jurisdictions  in  law  and  equity  and  the  adminis- 
tration of  ihe  rules  appropriate  to  each  in  a  single  judicial  tri- 
bunal now,  admits  of  the  full  redress  to  which  a  suitor  maybe 
entitle<l  in  a  single  action  as  is  suggested  in  the  disseuting  opinion 
in  3fcCracken  v.  McCracken,  88  X.  C,  272. 

The  obligation  to  restore  what  has  been  received  results  from 
the  annulling  of  an  executory  agreement  for  the  sale  of  land,  and 
will  be  enforced  against  the  party  so  avoiding  it.  Beaman  v. 
Simmona,  76  X.  C\,  43. 

2.  The  second  exception  to  the  refusal  of  the  court  to  hear 
evidence  of  a  parol  transfer  of  the  plautiff's  interest  in  the  land 
under  an  avoided  contract,  is  untenable. 

There  is  no  equitable  interest  to  transfer;  and  if  there  were, 
the  assignment  must  be  in  writing  to  be  effectual,  and  it  is  not 
suggested  that  the  rights  of  the  plaintiff  under  the  contract  gen- 
erally have  been  assigned. 

There  is  no  error  in  excluding  the  evidence,  nor  in  the  other 

0 

rulings  of  the  court,  and  the  judgment  must  be  affirmed. 
No  error.  Affirmed. 


\V.  F.  &  D.  D.  GIBSON  v.  W.  II.  McL.VURIN. 

Mortgofje,  foreclosure  proceeding. 

In  foreclosure  proceedings,  it  appeared  that  several  sales  of  the  mortgaged 
premises  were  luade  under  the  orders  of  court,  and  that  the  mortgagor  forbade 
the  same  and  repeatedly  delayed  the  mortgagee  in  collecting  the  debt,  by 
disparaging  his  own  tille  and  offering  to  raise  the  bid,  by  which  means  he 
succeeded  in  setting  aside  the  sales,  and  on  motion  of  the  mortgagee  the  last 
sale  was  confirmed  by  the  court — the  report  thereof  showing  it  was  properly 
conducted  and  the  land  brought  a  fair  price ;  Heldy  no  error.  Upon  the 
facts  of  this  case  the  mortgagor  has  forfeited  all  right  to  the  consideration 
of  the  court. 

Civil  Action  tried  at  January  Special  Term,  1883,  of  Rich- 
mond Superior  Court,  before  Graves,  J, 
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This  action  was  to  foreclose  a  mortgage,  aud  the  plaintiffs 
moved  to  confirm  a  sale  of  the  mortgaged  lands  described  in  the 
complaint,  which  was  had  in  pursuance  of  a  decree  theretofore 
rendered  in  favor  of  the  plaintiff  as  mortgagees  against  the 
defendant  as  mortgagor.  Affidavits  in  support  of  and  against 
the  motion  were  offered  by  both  parties,  from  which  His  Honor 
found  the  following  facts: 

That  several  sales  had  heretofore  been  made  under  ordera  of 
the  court,  and  that  at  all  of  them  including  the  last,  the  defend- 
ant in  person  or  through  his  agents  forbade  the  sales,  alleging 
that  the  purchaser  would  not  get  a  good  title;  that  he  has  dis- 
paraged his  own  title  and  thereby  obstructed  and  delayed  the 
plaintiffs  in  obtaining  the  benefit  of  their  recovery  and  realizing 
their  money  under  the  decrees;  that  the  defendant,  pretending  to 
act  as  agent  for  and  in  the  name  of  one  Everett,  heretofore  made 
a  proposition  to  increase  the  bid  made  at  one  of  the  sales  ten  per 
cent.,  representing  said  proposition  as  coming  from  said  Everett; 
that  he  filed  a  bond  signed  by  him  as  the  agent  of  Everett,  and  by 
others  as  sureties,  and  said  proposition  was  accepted  and  a  resale 
ordered  by  the  court;  that  the  defendant  was  not  authorized  to 
act  for  Everett  in  the  matter,  nor  did  Everett  know,  at  the  time, 
that  the  proposition  had  been  made;  that  defendant,  in  his  own 
name,  has  offered  in  writing  to  increase  the  bid  made  at  the  last 
sale  ten  per  cent.,  and  has  filed  a  bond  to  make  good  his  offer  or 
proposition,  and  the  sureties  on  the  same  are  solvent  and  the  bond 
sufficient;  that  the  plaintiffs  have  agreed  in  open  court  to  credit 
defendant's  debt  with  $2,000,  the  amount  of  a  former  bid  of  plain- 
tiffs, or  that  the  sale  be  confirmed  at  that  amount,  the  defendant 
being  insolvent,  but  the  defendant  declined  this  proposition ;  that 
the  sale  which  plaintiffs  now  move  to  confirm  was  in  all  respects 
fairly  conducted,  and  made  after  due  advertisement,  and  that  at 
said  sale  the  land  brought  a  fair  price. 

Upon  consideration  of  these  facts  and  the  pleadings  and  pro- 
ceedings in  the  cause,  and  after  argument  of  counsel  for  the  parties, 
the  court  adjudged  that  plaintiffs'  motion  be  granted,  and  that 
17 
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the  sale  last  made  and  report  thereof  by  the  commissioner  be  iu 
all  i*espects  confirmed,  and  that  the  commissioner  make  title  to 
the  purchasers,  upon  their  crediting  their  judgment  with  the 
amount  of  their  bid.  From  this  judgment  the  defendant  ap- 
pealed. 

Messrs.  J,  D,  Shaw  and  Bwuoell,  Walker  <fr  Tilletty  for  plaintiffs. 
Messrs,  Frank  McNeill  and  T,  A,  McNeill,  for  defendant. 

Ashe,  J.  The  defendant,  in  1877,  borrowed  from  the  plain- 
tiffs the  sum  of  five  or  six  thousand  dollars,  gave  his  bond  for 
the  amount,  and  a  mortgage  on  his  lands  as  described  in  the  com- 
plaint to  secure  the  payment  thereof.  After  indulging  the 
defendant  for  several  years,  the  plaintiffs  brought  an  action  to 
foreclose  the  mortgage,  and  obtained  a  decree  for  the  sale  of  the 
land.  Three  several  sales  were  had.  At  the  first,  the  land 
brought  at  the  bid  of  the  plaintiffs  two  thousand  dollars;  at  the 
seeond,  one  thousand  dollars;  and  at  the  third  and  last  sale,  six- 
teen hundred  and  sixty-five  dollars. 

The  defendant  in  person  or  through  his  agent  forbade  each  of 
these  sales,  discouraged  bidding  by  disparaging  his  title  in  alleg- 
ing that  the  title  Mas  defective.  After  each  sale,  he  moved  to 
set  aside  the  sale,  and  succeeded  in  setting  aside  the  first  two  sales; 
and  finally  came  before  the  court  after  the  last  sale  had  been 
made,  for  a  price  considerably  in  advance  of  the  preceding  one, 
and  in  his  affidavit  offered  to  raise  the  bid  to  eighteen  hundred 
and  fifty  dollars.  But  when  the  plaintiffs  offered  in  open  court 
to  give  him  credit  on  the  judgment  against  him  for  $2,000,  or 
to  have  the  report  confirmed  for  tliat  amount,  he  declined  the 
offer,  which  we  suppose  satisfied  His  Honor  that  the  defendant 
was  not  acting  in  good  faith,  but  was  only  making  the  offer  to 
throw  additional  obstacles  in  the  way  of  the  plaintiffs  in  their 
efforts  to  collect  what  was  due  them,  and  he  refused  to  entertain 
the  proposition,  and  confirmed  the  sale. 

Wo  think  His  Honor  did  right.     The  defendant,  by  his  sliuf- 
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fling  conduct,  had  forfeited  all  right  to  the  consideration  of  the 
eourt.  From  the  firet  to  last,  with  unremitted  jHjrtinaeity,  he 
has  apparently  resorted  to  every  practical  means  of  which  he  could 
avail  himself  to  thwart  the  eflTorts  of  the  plamtiflTs  to  recover  a 
just  debt. 

That  the  defendant  now  gets  for  his  land  only  $1,665,  when 
he  might  have  realized  on  its  sale  $2,000,  is  the  result  of  his  own 
folly  and  his  trifling  with  the  court  and  its  proceedings.  He  has 
no  one  to  blame  but  himself. 

The  judgment  of  the  superior  court  is  affirmed.  Tjct  this  be 
certified. 

No  error.  Affirmed. 


JAMES  WALKER  v.  C.  P.  MEBANE  and  others. 

Moiigage — Foreclosure  Proceeding — Issues. 

1.  Where  a  mortgage  of  land  is  made  to  one  to  secure  a  debt,  and  a  third 
party,  by  an  arrangenoent  with  the  mortgagor  (who  executes  to  hira  n 
second  mortgage  on  same  land),  pays  the  debt  in  his  notes  which  are 
accepted  by  the  mortgagee,  which  notes  are  afterwards  assigned  to  the 
plaintiff;  Held,  in  an  action  to  foreclose  the  mortgage  and  subject  the  land 
to  the  payment  of  said  notes,  the  plaintiff  is  not  entitled  to  recover.  The 
mortgage  debt  being  thus  discharged,  the  mortgage  deed,  though  not  sat- 
isfied npon  the  register's  books  in  pursuance  of  The  Code,  21271,  is  in 
equity  no  longer  operative ;  and  if  the  parties  intended  to  hold  the  land 
as  security  for  the  said  notes,  a  new  mortgage  should  have  been  executed 
for  that  purpose. 

%  Held  further:  The  circumstance  that  there  was  a  difference  between  the 
exact  amount  of  the  notes  used  in  payment  of  the  debt  and  those  origi- 
nally secured  by  the  first  mortgage  is  of  no  force,  since  the  mortgagee 
accepted  the  former  in  dischai^  of  the  debt. 

^-  Where,  upon  the  issues  submitted  in  such  case,  the  jury  find  the  debt  was 
paid,  but  that  the  mortgage  was  not  satisfied,  il  teas  held  that  the  issue  to 
which  the  latter  part  of  the  verdict  was  responsive,  and  the  finding  upon 
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the  plaintiff's  representations  as  to  the  title,  the  defendant  exe- 
cuted said  bond  and  accepted  a  deed  for  the  land. 

•").  That  dfierwards,  and  before  the  bond  became  due,  the 
defendant  was  informed,  and  believes  the  same  to  be  true,  and 
so  alleges,  that  plaintiff's  title  to  tlie  land  was  not  good  and 
clear,  and  that  the  deed  did  not  convey  to  the  defendauta  clear 
fee  simple  title  thereto. 

().  That  he  is  informed,  and  so  alleges,  that  plaintiff  cannot 
now  give  to  defendant  a  clear  fee  simple  title  to  the  land. 

7.  That,  upon  ascertaining  he  did  not  have  a  good  title,  the 
defendant  abandoned  possession  of  the  land. 

Wherefore  the  defendant  asks  judgment  that  the  bond  \io 
surrendered  and  canceled,  &c. 

The  plaintiff,  in  reply  to  defendant's  answer,  after  admitting 
section  three  thereof,  states : 

1.  That  the  facts  set  forth  in  section  four  are  not  true,  but 
that  plaintiff  executed  a  deed  for  the  premises  described  in  sec- 
tion three,  and  that  said  deed  (herewith  filed)  (contains  all  the 
warranties,  assurances,  etc.,  and  was  read  over  to  the  defendant 
who  is  and  was  a  man  of  intelligence,  and  resides  in  the  town  of 
Jackson,  and  could  have  easilv  examined  the  records  as  to 
plaintiff's  title. 

2.  The  plaintiff  admits  that,  at  the  time  said  deed  was  exe- 
cuted, there  were  judgments  amounting  to  several  thousand  dol- 
lars against  him  in  the  superior  court  of  Northampton,  but  that 
thev  did  not  amount  to  as  much  as  the  marketable  value  of 
plaintiff's  unencumbered  real  estate  in  the  county;  and  that 
early  in  the  year  1878  and  before  the  said  bond  fell  due,  he 
paid  off  the  said  judgments,  which  left  the  plaintiff's  title  to  the 
said  lot  entirely  clear.  The  plaintifll'  therefore  denies  the  state- 
ment contained  in  section  five. 

3.  In  reply  to  section  six,  the  plaintiff  says  that  upon  the  sat- 
isfaction of  the  said  judgments-  the  defendant's  title  became  an 
absolute  unencumbered  fee  simple,  except  defendant's  mortgage 
to  plaintiff  to  secure  the  purchase  money. 
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4.  Ill  reply  to  section  seven,  the  plaintii!'  says  that  notwith- 
standing the  existence  of  said  judgments,  the  defendant  contin- 
ued ill  the  possession  of  the  premises  for  several  years,  when  as 
plaintiflF  is  informed,  and  so  alleges,  the  defendant  not  only  had 
constructive  notice,  but  actually  knew  of  said  judgments. 

Wherefore  the  plaintiff  demands  judgment  as  prayed  for  in 
the  complaint. 

Both  parties  declining  to  submit  any  issues  to  be  trietl  by  the 
jury,  it  was  agreed  by  the  parties  that  the  court  should  hear 
argument  upon  the  fncts  presented  in  the  pleadings,  and  after 
the  same  was  heard,  it  was  adjudged  that  the  plaintiff  recover 
the  sum  demanded,  and  the  defendant  appealed. 

Mr.  Thomas  ]V.  Mason,  for  plaintiff. 
Mr.  I\\  B.  PeebfcSy  for  defendant. 

Smith,  C.  J.  Tlie  case  was  by  consent  left  to  the  court  to  b<* 
determined  upon  the  facts  presented  in  the  pleadings,  both 
parties  declining  to  frame  issues  or  introduce  evidence,  and  each 
claiming  that  the  burden  of  proof  upon  the  defence  relied  on  in 
the  answer  rested  upon  the  other.  The  defendant  contended 
that  the  replication  was  an  admission  of  his  equity  with  an  alle- 
gation of  matter  in  evidence  which  the  plaintiff  is  required  to 
show.  The  court  being  of  opinion  that  the  replication  must  be 
taken  in  entirety  and  not  in  part,  gave  judgment  for  plaintiff, 
and  the  defendant  appealed. 

We  are  not  required  to  determine  the  sufficiency  of  tlie 
reasons  assigned  for  the  rendition  of  the  judgment,  but  the  cor- 
rectness of  the  ruling  itself.  There  cannot  be  error  if  tlie  judg- 
ment be  right,  and  this  only  is  the  proper  sulyect  of  our  review. 
BM  v.  Cunningham^  81  N.  C,  83. 

We  do  not  mean  to  intimate,  however,  that  the  judge  did  not 
put  a  pro|>er  construction  u]X)n  the  submission  as  a  direction  to 
pass  upon  all  the  undisputed  facts  averred  in  the  pleadings,  and 
determine  their  Icgjd   effect ;    and,  if  so,  he  was  clearly  right. 
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by  the  said  Maria  A.,  with  the  assent  of  her  husband,  and  which 
he  assigned  to  liis  wife,  was  duly  sohl  to  pay  said  debts. 

Maria  A.  Mebane  at  first  pleaded  in  this  action,  insisting  in. 
her  answer  that  the  mortgage  she  executed  was  paid  and  dis- 
charged. She  afterwards,  however,  withdrew  her  answer  and 
allowed  judgment  to  go  against  her. 

On  the  trial  the  following  issues  were  submitted  to  the  jury 
at  the  instance  of  the  plaintiff: 

1.  *'Did  C.  P.  Mebane  execute  the  three  notes  mentioned  in. 
the  complaint?"     To  this  issue  the  jury  responded  "Yes." 

2.  Did  the  Building  Association  assign  and  transfer  two  of 
the  notes  to  the  plaintiff  for  value  received?"  To  this  issue  the 
jury  responded  "  Yes." 

3.  **  Was  there  any  agreement  that  the  notes  executed  by  C. 
P.  Mebane  were  to  be  in  payment  and  satisfaction  of  the  debt 
due  by  Maria  A.  Mebane  to  the  Building  Association,  and  of 
the  mortgage  securing  the  same?"  To  this  issue  the  jury 
responded,  "  Yes,  as  to  the  debt ;  no,  sis  to  the  mortgage." 

The  following  issues  were  submitted  to  the  jury  at  the  instance 
of  the  defendant: 

1.  "What  amount,  if  any,  did  Maria  A.  Mebane  owe  the 
Building  Association  on  the  first  of  March,  1876?"  To  this 
issue  the  jury  responded  "  Nothing." 

2.  "  Did  Maria  A.  Mebane  authorize  C.  P.  Mebane  to  exe- 
cute the  three  promissory  notes  executed  by  C.  P.  Mebane  to  the 
Building  Association,  and  to  bind  her  real  estate  under  the 
mortgage  executed  by  her  to  the  Building  Association  for  the 
payment  of  the  same?"     The  jury  answer  "No." 

3.  "  Did  Maria  A.  Mebane  at  the  time  said  notes  were  exe- 
cuted by  C.  P.  Mebane  to  the  Building  Association,  to-wit,  1st 
March,  1876,  know  that  C.  P.  Mebane  had  executed  the  same? "" 
The  jury  answered  "No." 

4.  Did  Maria  A.  Mebane  execute  to  C.  P.  Mebane  a  mtirtgage 
dated  January,  1874,  to  secure  the  amount  of  money  C.  P. 
Mebane  might  pay  to  the  Building  Association  for   her,   on, 
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account  of  her  indebtedness  to  the  association,  and  did  she  exe- 
ecutc  two  promissory  notes  payable  to  C.  P.  Mebane,  9ne  for 
$4,000  and  the  other  for  $3,251.39,  one  of  which,  to-wit,  the 
one  for  $4,000,  was  the  supposed  amount  that  would  be  due  by 
Maria  A.  Mebane  to  the  Building  Association,  and  did  C.  P. 
Mebane  assign  the  said  notes  to  Martha  C.  Mebane  in  October, 
1874?     The  jury  answer  "  Yes." 

5.  "  Did  Martha  C.  Mebane  have  any  knowledge  of  the  execu- 
tion of  those  promissory  notes  for  $416.67,  each  executed  by  C. 
P.  Mebane  to  the  Building  Association?"  The  jury  answer 
"  No." 

6.  "Would  the  three  notes  for  $416.67  each,  executed  by  C. 
P.  Mebane  to  the  Building  Association,  have  been  paid  if  pre- 
sented for  payment  at  maturity,  and  was  C.  P.  Mebane  at  ma- 
turity of  said  notes  able  to  pay  the  same?"  The  jury  answer 
"  Yes." 

7.  "  Was  all  the  interest  of  Maria  A.  Mebane  in  the  tract  of 
land  mentioned  in  the  complaint  sold  since  the  pending  of  this 
suit  under  a  decree  of  the  superior  court  of  New  Hanover 
county  for  a  foreclosure  of  a  mortgage  executed  by  M.  A. 
Mebane  and  J.  A.  Mebane  to  C.  P.  Mebane,  dated  1st  Januar}^, 
1 874  ?  "     The  jury  answer  "  Yes." 

There  was  evidence  introduced  by  both  the  plaintiff  and  the 
contesting  defendants  tending  to  support  the  affirmative  and 
n^ative   of  these  issues. 

Upon  the  verdict  of  the  jury  upon  the  issues  the  court  gave 
judgment  for  the  contesting  defendant,  whereupon  the  plaintiff 
having  excepted  to  sundry  rulings  of  the  court  and  the  judg- 
ment thus  given  by  it,  appealed  to  this  court. 

Mr.  George  DaviSy  for  plaintiff. 
Jfr.  C\  M.  SUdman,  for  defendant. 

Merrimon,  J.,  after  stating  the  case.  The  dcL-ision  of  a 
single  one  of  the  numerous  questions  discus-jcd  before  us,  must 
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in  our  judgment  bo  conclusive  of  this  casi',  and    wc  need  not 
decide  the  others. 

Passing  by  all  questions  as  to  (he  validity  of  the  mortgage 
debt/ and  the  mortgage  executed  by  Maria  A.  Mebanc  to  the 
defendant  corporation,  and  any  like  question  as  to  the  validity  of 
the  notes  ^vhich  the  plaintiflT  seeks  to  have  paid  by  a  sale  of  the 
real  property  embraced  by  that  mortgage,  we  think  the  defend- 
ant Charles  P.  Mebane  paid,  and  was  fully  authorized  to  pay 
and  discharge,  the  mortgage  debt  mentioned,  due  to  the  defend- 
ant corporation,  by  executing  to  it  his  own  three  promissory 
note?,  two  of  which  the  plaintiff  now  owns;  and  that  the  mort- 
gage debt  being  discharged,  the  mortgage  itself  was  in  equity 
discharged,  and  has  no  operative  effect  for  any  purpose. 

It  appears  to  us  very  clearly,  that  in  January,  1874,  Charles 
P.  Mebane  agreed  with  Maria  A.  Mebane,  for  a  valuable  ct>n- 
sideratiou,  that  he  would  pay  and  discharge  her  indebtedness, 
secured  by  the  mortgage  to  tlie  defendant  corporation.  He 
"assumed,"  obliged  himself  to  her,  to  pay  this  indebtedness  and 
executed  to  her  a  bond  of  indemnity  to  that  effect.  This  engage- 
ment was  between  the  two  last  mentioned  parties.  The  corpora- 
tion was  in  no  way  a  party  to  it;  it  continued  to  hold  its  debt 
and  the  mortgage  to  secure  it,  just  as  if  the  agreement  had  not 
been  made. 

Cliarles  P.  Mebane  was  thus  fully  authorized  to  pay  and 
discharge  the  mortgage  debt  due  to  the  corporation  in  such  way, 
and  for  such  valuable  consideration  as  might  be  acceptable  to 
the  latter.  He  was  not  bound  to  pay  it  in  a  particular  way,  or 
pay  the  whole  of  it,  if  he  could  discharge  it  by  paying  a  less 
sum.  His  obligation  was  to  discharge  it,  and  he  had  no  further 
or  other  power  or  authority  from  Maria  A.  Mebane  to  do  any- 
thing more  about  it. 

At  first,  he  paid  portions — installments — of  the  debt  he  thus 
assumed  to  pay,  as  required  by  its  terms,  and  as  provided  in 
the  mortgage.  At  length,  however,  he  failed  to  do  so,  and 
finally    the   corporation   agreed   with  him  to  accept  his   three 
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promissory  notes  in  discharge  of  the  whole  indebtedness  of 
Maria  A.  Mebane  secured  by  the  mortgage  the  plaintiff  alleges 
still  to  exist  and  seeks  to  foreclose.  It  appeal's  that  the  notes 
were  given  and  accepted  as  an  adjustment  and  settlement  of  the 
whole,  not  simply  a  part,  of  the  debt.  All  the  evidence  goes  to 
prove  this,  and  the  jury  expressly  found  that  the  notes  were  given 
and  accepted  in  "payment  and  satisfaction  "  of  the  mortgage 
debt  mentioned.  There  is  nothing  going  to  show  that  there 
was  any  reservation  of  right  or  advantage  to  the  corpora- 
tion, or  Charles  P.  Mebane  under  the  mortgage,  as  to  the  mort- 
gage debt.  It  was  absolutely  discharged.  He  had  authority,  as 
we  have  seen,  to  discharge  it,  and  he  did  so  in  a  competent  way, 
and  in  a  way  the  Cor[X)ration  deemed  advantageous  to  it. 

It  is  suggested  that  the  notes  were  not  equal  in  amount  to  the 
full  amount  of  the  indebtedness  of  Maria  A.  Mebane,  and  that 
there  was  a  balance.  There  seems  to  have  been  some  question 
as  to  how  much  she  really  owed,  growing  out  of  the  payments 
she  had  made,  and  the  circumstances  under  which  she  made 
thera.  It  was  insisted  that  if  she  were  allowed  certain  credits 
growing  out  of  usury  exacted  from  her  by  the  corporation,  the 
notes  given  by  C.  P.  Mebane  would  be  in  amount  equal  to,  if 
not  greater  than  the  balance  she  owed.  But  this  is  not  at  all 
material ;  because,  no  matter  what  was  the  exact  amount  of  her 
debt,  the  corporation  accepted,  for  causes  and  considerations  sat- 
isfactory to  it,  the  three  notes  of  Charles  P.  Mebane  in  discharge 
of  the  balance  of  it. 

The  evidence,  as  well  as  the  finding  of  the  jury,  leaves  no 
doubt  upon  our  minds  that  the  debt  to  the  corporation  was,  and 
"Was  intended  to  be,  absolutely  discharged. 

An  essential  eflfect  and  consequence  of  the  discharge  of  the 
mortgage  debt  was  the  discharge  of  the  mortgage  itself.  The 
debt  alone  gave  it  life,  vigor  and  efficacy.  The  mortgage  w^as  inci- 
dent to  the  debt,  rested  upon  it,  and  wlien  the  purpose  for  which 
it  was  created  was  accomplished,  it  ceased  to  have  effect.  Wall 
V.  While,  3  Dev.,  105;  Powell  v.  Brinhley,  Bnsb.,  154;  Elliott 
V.  WyaV,  74  K  C,  55;  2  Jones  on  Mort.,  §§956,  972;  1  Pow. 
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on  Mort.,  145 ;  Coot  on  Mort.,  559 ;  Costing  Ex-partCy  2  Johns* 
Eq.,  505 ;  Knox  v.  Johnston,  26  Wis.,  41 ;  Merrill  v.  ChoMj  3 
Allen,  339. 

It  appears  in  this  case,  that  the  legal  right  of  rcdemptiou 
under  the  mortgage  was  lost,  but  the  equitable  right  of  redemp- 
tion continued  until  the  debt  was  paid.  Regularly,  the  mort- 
gagee ought  to  have  acknowledged  the  satisfaction  and  discharge 
of  the  mortgage  in  the  presence  of  the  register  of  deeds,  and  he 
ought  to  have  entered  satisfaction  on  the  margin  of  the  record 
of  the  mortgage,  and  this  entry  ought  to  have  been  signed  by 
the  mortgagee;  and  this  done  as  required  by  the  statute,  would 
ojierate  as  a  deed  of  release,  or  reconveyance  of  the  land 
embraced  by  the  mortgage.  The  Code,  §-1271.  Otherwise 
the  mortgagee  should  have  reconveyed  the  land  by  proper  deed. 
It  does  not  appear  that  there  was  such  reconveyance  in  this  case^ 
but  nevertheless,  the  discharge  of  the  mortgage  debt  was  a  com- 
plete discharge  in  equity  of  the  mortgage,  and  the  mortgagor  is 
entitled  to  have  the  legal  title.  2  Jones  on  Mort.,  §§886,  972^ 
943,  946;  1  Pow.  on  Mort.,  119a;  Marriott  v.  Handy,  8  Gill.^ 
31;  1  Jones  on  Mort,  §355;  McNair  v.  PicoUe,  33  Mo.,  55; 
Perkins  v.  Stem,  23  Tex.,  561. 

The  ease  states  that  there  was  no  evidence  of  any  agreement  on 
the  part  of  the  corporation  to  release  the  mortgage,  on  receiving 
the  notes  in  discharge  of  the  mortgage  debt.  Such  agreement 
was  wholly  unnecessary:  it  followed  as  a  legal,  certainly  as  an 
equitable  consequence,  that  the  payment  of  the  debt  discharged 
the  mortgage. 

One  of  the  directors  of  the  corporation  testified  that  it  did 
not  release  or  agree  to  release  the  mortgage,  but  retained  it  as  a 
security  for  the  notes  given  by  Charles  P.  Mebane.  He  does  not 
state  that  there  was  an  affirmative  or  express  agreement  to  this 
effect,  nor  does  he  state  that  the  notes  were  not  given  and  received 
in  discharge  of  the  debt.  And  the  jury,  while  they  found  that 
the  mortgage  debt  was  paid,  found  also  that  the  mortgage  itself 
was  not  paid  and  satisfied. 

The  learned  counsel  for  the  plaintiff  insist  id  on  the  argument 
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that  the  finding  of  the  juiy  in  respect  to  the  payment  of  the  debt 
and  mortgage  was  contradictory  and  absnrd,  and  must  be  rejected ; 
that  the  court  cannot  take  part  of  the  finding  and  reject  part,  and 
it  is  said  ^^how  can  it  distinguish  the  proper  from  the  improper 
finding"?  He  farther  insisted,  that  the  findings  of  the  jury  in 
response  to  the  issues  submitted  at  the  instance  of  the  defendants 
strengthened  this  objection. 

There  is  only  a  seeming  absurdity.  The  material  finding  was 
as  to  the  payment  of  the  mortgage  debt.  So  much  of  the  third 
isksue  submitted  at  the  request  of  the  plaintiff  as  applied  to  the 
mortgage,  separate  and  apart  from  the  debt  it  secured,  was  imma- 
terial and  were  surplusage,  and  ought  not  to  have  been  incorpo- 
rated into  the  issue  submitted.  Whether  the  mortgage  was  dis- 
charged or  not  was  a  question  of  law,  with  which  the  finding  of 
the  jury  had  nothing  to  dp.  The  material  and  the  only  mate- 
rial inquiry  was,  was  the  debt  paid?  and  whether  it  was  or  not, 
the  law  fixed  the  status  of  the  mortgage.  If  the  debt  was  paid, 
it  was  discharged;  if  the  debt  was  not  paid,  it  remained  opera- 
tive until  it  should  be  paid.  As  we  have  said,  the  debt  was  the 
life  of  the  mortgage,  and  gave  it  vigor  and  efficacy. 

And  in  the  view  we  have  taken  of  the  case,  the  issues  submit- 
ted to  the  jury  at  the  instance  of  the  defendant  were  unnecessary 
and  immaterial,  and  did  not  reach  the  spirit  and  substance  of  the 
real  matter  at  issue.  Having  reference  to  these  issues,  it  was 
not  material  to  inquire  what  sum  of  money  Maria  A.  Mebane 
owed  the  corporation  on  the  first  of  March,  1876,  because, 
whether  she  owed  much  or  little  on  that  day,  Charles  P.  Mebane 
had  paid  the  debt,  and  that  question  was  settled  by  the  finding 
of  the  jury  upon  the  plaintiff^s  third  issue.  Nor  was  it  material 
to  inquire  whether  or  not  she  had  authorized  Charles  P.  Mebane  • 
to  execute  the  promUaory  notes  and  continue  the  mortgage  to 
secure'  them.  The  substantial  question  was,  had  she  authorized 
him  to  pay  her  mortgaged  <lebts  without  regard  to  whether  he 
paid  nnd  discharged  it  in  his  own  notes,  or  cash,  or  property, 
real  or  |)ersonaI.  Nor  was  it  material  that  she  should  know  on 
tlie   first  of  March,  1876,  that  Charles  P.  Mebane  had  paid 
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her  debt  by  giving  his  own  notes.     The  material  question  was, 
had  he  paid  the  debt?     Nor  was  it  material  to  inquire  wliether 
or  not  she  had  executed  to  C  P.  Mebane  notes  and  a  mortgage 
to  secure  him  for  his  outlays  in  paying  her  debt  to  the  corpora- 
tion.    It  was  of  no  concern  to  the  plaintiff  or  to  the  defendants 
in  this  controversy  whether  she  had  not  paid  him  or  promised  to 
pay  him  on  that  account — that  was  a  matter  exclusively  between 
them.     Nor  was  it  material  to  inquire  whether  she  knew  of  the 
execution  of  the  three  notes  to  the  corporation  by  Charles  P. 
Mebane — that  was  a  matter  between  the  corporation  and  liim 
with  which  she  had  no  concern.     Nor  was  it  material  to  inquire 
whether  Charles  P.  Mebane  paid  the  corporation  the  full  amount 
of  her  debt.     He  engaged  to  discharge  the  debt  and  did  so,  and 
this  only  was  material  to  her.     Nor  was  it  material  to  inquire 
whether  the  notes  of  C.  P.  Mebane  referred  to,  would  have  been 
paid  if  presented  at  maturity,  and  if  he  was  able  to  pay  them  at 
that  time — that  concerned  the  corporation.     Nor  was  it  material 
to  inquire  whether  the  interest  of  Maria  A.  Mebane  in  the  tract 
of  land,  mentioned  in  the  complaint,  had  been  sold  since  the 
bringing  of  this  action  to  pay  her  mortgage  debt  to  Charles  P. 
Mebane — this  was  a  matter  material  only  to  themselves.     These 

■r 

issues  were  all  beside  the  case. 

If  the  agents  of  the  corporation  supposed  at  the  time  they 
accepted  the  notes  of  Charles  P.  Mebane  in  discharge  of  the 
mortgage  debt,  that  the  mortgage,  as  separate  from  the  debt, 
could  be  continued  and  substituted  to  secure  the  notes  given  by 
him  to  the  corporation,  they  were  mistaken  as  to  the  l^al  eflFect 
of  the  payment  of  the  mortgage  debt.  The  payment  of  the  lat- 
ter discharged  the  mortgage,  and  the  corporation  and  Charles  P. 
Mebane  could  not  by  arrangement  and  mere  parol  agreement 
infuse  into  it  renewed  life  and  efficacj',  so  as  to  make  it  secure 
the  debt  of  Charles  P.  Mebane. 

It  docs  not  certainly  appear  that  he  undertook  to  enter  into 
such  asjreement:  but  if  he  did  so,  he  had  no  authority  from 
Maria  A.  Mebane,  the  mortgagor,  to  that  effect.  Indeed,  any 
such  agreement  was  not  feasible.     If  it  was  intended  to  hohl  the 
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land  as  a  seciiritv  fi»r  the  notes  civen  bv  Charles  P.  Mebane  to 
the  company,  a  new  mortgage  ought  to  have  been  executed,  and 
Maria  A.  Mebane  should  have  joined  in  it,  or  some  other  method 
to  create  a  lien  should  have  been  adopted. 

There  is  no  suggestion  that  the  corporation  assigned  the  mort- 
gage debt  to  Charles  P.  Mebane,  or  that  the  mortgage  debt  was 
to  remain  undischarged  until  his  notes  should  be  paid.  There  is 
no  intimation  of  any  such  agreement;  on  the  contrary,  as  we  have 
.seen,  the  mortgage  debt  was  absolutely  discharged,  and  hence, 
also,  the  mortgage. 

The  debt  and  the  mortgage  having  been  discharged,  Maria  A. 
Mebane  could  not  give  renewed  life  and  effect  to  them  by  with- 
drawing her  answer  in  this  action  and  allowing  judgment  to  go 
against  her  in  favor  of  the  plaintiff.  She  could  not  thus  change 
the  legal  status  of  the  land  and  give  advantage  to  the  plaintiff. 
By  allowing  judgment  to  go  against  her,  if  the  land  remained 
bers,  the  docketing  of  the  judgment  would  create  a  lien  on  it  in 
favor  of  the  plaintiff.  If,  however,  she  executed  a  second  mort- 
gage in  favor  of  Charles  P.  Mebane,  as  alleged  and  admitted, 
she  could  not  defeat  his  right  by  withdrawing  her  defense. 

Whatever  may  be  the  rights  of  Maria  A.  Mebane  and  Charles 
P.  Mebane  and  his  wife  Martha  C,  as  among  themselves,  to  the 
land,  it  is  very  dear  that  the  plaintiff  has  no  lien  upon  it,  by 
virtue  of  the  supposed  mortgage  he  seeks  by  this  action  to  fore- 
close; and  therefore,  while  we  do  not  pass  upon  the  correctness 
of  the  particular  rulings  of  the  court  below,  we  are  satisfied  that 
the  court  reached  a  correct  conclusion,  and  therefore  affirm  its 
judgment. 

No  error.  Affirmed. 
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F.  M.  BAWLINGS  v.  HENDERSON  HUNT  and  others. 

Mortgage  of  thing  not  in  esse,  valid — Agricultural  lien  and  tuoH' 

gage  incliided  in  one  deed — Practice. 

1.  A  crop  to  be  planted  on  one's  own  land,  or  on  land  let  to  hiui,  as  well  as  a 

crop  planted  and   in  process  of  cultivation,  is   the  subject  of  a  valid 
mortgage. 

2.  An  instrument  may  be  so  framed  as  to  operate  in  one  part  as  a  mortgage, 

and  in  another  as  an  agricultural  lien ;  but  to  create  the  latter,  it  must 
conform  to  the  requirements  of  the  statute  allowing  agricultural  liens. 

3..  The  plaintiff  is  legally  entitled  to  the  property  sued  for,  by  virtue  of  the 
first  mortgage. 

No  equitable  rights  of  the  defendant  are  passed  upon. 

The  judgment  here  is  confined  to  this  case,  and  the  court  takes  no  notice  of 
the  fact  stated  in  the  record,  as  to  other  cases  turning  upon  the  principles 
applicable  to  this. 

{Cotton  V.  Willoughhy^  83  N.  C,  75 ;  Hai-ris  v.  Jones^  Ib.f  317 ;  Ctark  v.  Farrar, 
74  N.  C,  686;  Potato  v.  Magee,  86  N.  C,  360,  cited  and  approved). 

Civil.  Action  lu  the  nature  of  claim  and  delivery,  tried  at 
Fall  Term,  1883,  of  Nash  Superior  Court,  before  Philips^  J. 

On  the  25th  day  of  January,  1882,  Jacob  Arrington  executed 
to  the  plaintiff  a  deed  which  was  thereafter  duly  rea)rded.  It 
is  set  forth  in  the  preamble  therein  that  Arrington  was  about  to 
engage  in  the  cultivation  of  various  crops  upon  a  tract  of  land 
situate  in  Nash  county,  known  as  the  "  Hines  place,"  during  the 
year  1882;  that  he  desired  to  secure  to  the  plaintiff  an  "agri- 
cultural lien,"  as  allowed  by  the  statute  providing  for  such  liens; 
that  the  plaintiff  was  to  furnish  him  with  advances  of  cash  and 
supplies  to  enable  him  to  make  his  proposed  crops,  to  an  amount 
not  exceeding  one  hundred  dollars ;  and  that  before  the  execu- 
tion of  the  deed  of  that  sum  the  plaintiff*  had  advanced  to  him 
$70.10  for  the  purpose  mentioned. 

This  deed,  in  terms,  conveys  to  the  plaintiff*  a  bay  horse,  and 
adds:  "Also,  a  lien  upon  each  and  every  of  said  crops  to  be 
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caltivated  and  made  during  the  said  year,  Avith  full  ])ower  to 
take  possession  of  any  portion,  or  all  of  said  crops  at  any  time 
after  their  maturity,,  as  may  be  sufficient  upon  the  sale  thereof 
to  satisfy  said  debt,  and  such  advances  as  shall  have  been  made, 
and  all  expenses  that  may  be  incurred  by  the  party  of  the  sec- 
ond part  (tlie  plaintiff)  in  executing,  probating,  recording  and 
enforcing  this  lien;  and  if  by  the  first  day  of  December,  1882, 
the  aforesaid  indebtedness  has  not  been  discharged  by  the  pro- 
ceeds of  sale  of  said  crops^  or  otherwise,  then  the  party  of  the 
second  part  is  authorized  to  take  possession  of  said  property  and 
sell  the  samC;  or  so  much  thereof  as  will  satisfy  the  amount 
remaining  due  and  all  costs  and  expenses  in  any  \vay  incurred 
bv  said  seizure  and  sale." 

Between  th^  date  of  the  deed  and  the  first  day  of  July,  1 882, 
the  plaintiff  advanced  to  said  Arrington  the  further  sum  of 
$29.90,  the  balance  to  be  advanced  as  provided  by  the  deed. 

After  that  time,  the  plaintiff  advanced  to  Arrington  the 
further  sum  of  $24.29,  and  he  promised  to  repay  this  sum  with 
the  first  bale  of  cotton  he  might  gather  from  the  crops,  and 
accordingly  he  afterwards  delivered  to  the  plaintiff  a  bale  of  cot- 
ton, to  pay  the  last  mentioned  sum,  of  the  value  of  $35.00,  and 
with  this  exception,  the  plaintiff  received  no  part  of  the  crops. 
The  money  advanced  by  the  plaintiff  was  used  in  the  produc- 
tion of  the  crops. 

On  the  25tli  of  May,  1882,  the  said  Arrington  executed  to 
the  defendants,  Battle,  Bunn  &  Co.,  another  deed,  creating  an 
'^agricultural  lien  on  the  same  crops  in  consideration  of  not 
exceeding  $500,  to  be  supplied  by  them  in  cash  or  other  things 
necessary  to  make  the  crops;  and  of  this  sum  they  advanced 
from  time  to  time  the  sum  of  $416.33.  Arrington  also  owed 
them  the  sum  of  $331.06,  a  debt  due  prior  to  and  having  no 
connection  with  the  '^agricultural  lien.'^  In  addition  to  the  lien 
upon  the  crops,  this  deed  conveyed  to  Battle,  Bunn  &  Co.  three 
mules  and  farming  utensils,  to  secure  the  advancements  of  money, 
<fee.,  and  contained  a  power  of  sale. 
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Of  tlie  crops  produced,  Battle,  Bunii  &  Co.  received  eight 
liales  of  cotton — the  same  sold  for  $369.75 — and  this  sum  >vas 
applied  by  them  upon  their  debt  due  before  and  not  embraced 
by  the  "agricultural  lien." 

In  February,  1883,  they  took  possession  of  the  residue  of  the 
crops  and  sold  the  same  for  $180.00.  At  this  sale,  the  defend- 
ant  Hunt  purchased  eleven  barrels  of  corn  and  fifteen  hundred 
pounds  of  fodder  for  $48.00;  and  the  plaintiff  brought  this 
action  against  him  before  a  justice  of  the  peace  in  Nash  county 
to  recover  the  property  so  purchased  by  him.  The  justice  of 
the  peace  gave  judgment  in  favor  of  the  plaintiff,  and  the 
defendant  appealed  to  the  superior  court.  Battle,  Bunn  &  Co. 
then  intervened,  and  became  also  parties  defendant  in  the  action. 

The  parties  agreed  upon  the  facts  and  submitted  the  whole 
case  to  the  judgment  of  the  court.  The  court  gave  judgment 
for  the  defendants  and  the  plaintiff  appealed. 

3Ii\  IF.  S.  J/cwon,  for  plaintiff. 

Messrs.  Battle  &  Bunn  and  Meade,  Biisbee  &  Busbee,  for 
defendants. 

Merrimon,  J.  It  is  settled  that  a  contemplated  unplanted 
crop  to  be  made  by  the  mortgagor  on  his  own  land  or  land  let 
to  him,  as  well  as  one  planted  and  in  process  of  cultivation,  may 
be  the  subject  of  a  valid  mortgage.  Cotton  v.  Willoughbyj  83^ 
N.  C,  75;  Harris  v.  Jones,  lb.,  317. 

The  deed  from  Jacob  Arrington  to  the  plaintiff  operated  as  a 
mortgage  with  power  of  sale  in  favor  of  the  latter,  upon  the 
horse  and  the  lien  upon  the  crop  to  be  made  conveyed  by  it,  not- 
withstanding the  purpose  therein  mentioned  to  create  an  ^'  agri- 
cultural lien." 

The  defendant  insisted  that  the  operative  conveying  words  in 
the  deed  do  not  embrace  the  crops  to  be  produced.  We  cannot 
accept  this  interpretation  of  its  provisions. 

The  operative  words  are,  ^^  the  party  of  the  first  part  sM  and 
con rey  to  the  party  of  the  second  part"     *     *     *     <<one    bay 
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horse:  to  have  and  to  hold  to  the  use  of  the  party  of  the  second 
jMirt,  his  heirs  and  assigns  forever;  al80y  a  lien  upon  each  and 
every  of  said  crops  to  be  cultivated  and  made  during  the  said 
year,"  &q.  It  then  proceeds  to  give  the  mortgagee  the  right  to 
take  possession  of  the  crops  and  sell  them  in  the  contingencies 
specified. 

At  the  end  of  the  word  " forever '^  is  a  semicolon,  denoting  a 
succeeding  clause  upon  the  same  subject,  then  comes  the  word 
"also."  This  latter  word,  as  here  employed,  is  a  copulative 
conjunction  connecting  the  two  clauses,  and  it  implies  likewise, 
in  like  manner,  in  addition  to,  besides — noting  addition  or  con- 
junction. Sec  Webster,  Worcester  and  BurrilTs  Law  Diction- 
ary; Pdia  v.  Siicllhig,  5  Ea.,  87;  4  M.  &  S.,  58;  1  Salk.,  2o(). 
The  word  is  significant  and  important;  it  cannot  be  treated  as 
meaningless  or  mere  surplusage;  it  must  be  treated  as  doing  its 
complete  office  in  connecting  two  important  clauses  of  the  instru- 
ment, and  having  effect  in  that  way.  Besides,  if  it  were  treated 
as  the  beginning  of  a  separate  paragraph  or  sentence,  or  of  an 
independent  subject,  or  if  it  should  be  .rejected  altogether,  it 
would  leave  the  provision  of  the  deed  as  to  the  liens  and  the 
crops  in  an  exceedingly  awkward  if  not  meaningless  condition. 

This  case  is  in  all  material  respects  like  the  cases  of  Cotton  v. 
Willoughby  and  Harvia  v.  Jones,  supra,  and  must  be  governed 
by  them. 

It  was  contended  on  the  argument  for  the  appellees  that  if  the 
deed  could  operate  at  all,  and  as  a  mortgage  of  the  horse,  it 
could  not  so  operate  as  to  the  crops ;  that  as  to  the  crops  it  was 
inoperative,  or  if  operative  at  all  in  that  respect,  it  constituted 
only  an  "agricultural  lien  "  to  secure  the  sum  of  $29.90  advanced 
by  the  plaintiff  after  the  execution  of  the  deed. 

We  think  the  deed  might  be  treated  as  creating  an  "agricul- 
tural lien"  on  the  crops  to  secure  the  advancement  of  ^29. 90. 
It  has  all  the  necessary  requisites  for  that  purpose,  but  it  goes 
further  in  this  cajse;  it  has  all  the  essential  elements  of  and  it 
creatc^s  a  mortgage  on  the  crops  as  well  as  the  horse.     Xo  par* 

18 
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ticiilar  formula  of  words  are  essential  to  create  a  mortgage  of 
personal  property.  Any  words  that  express  the  purpose  to 
create  a  lien  and  give  the  mortgagee  power  over  and  control  of 
the  property,  with  powTr  of  sale,  or  to  have  it  sold  to  pay  the 
mortgage  debt,  are  sufficient.  As  we  have  seen  in  this  case,  the 
mortgagor  used  apt  words  of  conveyance  as  to  personal  proporty, 
and  provided  in  terms  that  the  plaintiff  should  have  the  right  to 
take  possession  of  the  property,  including  the  crops,  and  sell  the 
same  to  pay  his  debt. 

It  is  not  true,  as  contended,  that  an  instrument  intended  as  an 
*^  agricultural  lien  "  must  effectuate  that  purpose  and  none  other, 
or  be  treated  as  necessarily  inoperative  for  all  purposes.  A 
written  instrument,  whether  deed  or  otherwise,  to  create  such  a 
Jien  must  indeed  conform  to  the  statutory  requirements,  else  it 
cannot  operate  to  create  such  lien;  but  if  the  instrument  will 
bear  such  a  construction  as  will  effectuate  the  ])urposo  of  the 
parties,  it  must  be  so  construed  and  treated.  As,  for  example, 
if  it  would  not  operate  to  create  the  "  agricultural  lien,"  but  has 
all  the  re([uisitcs  of  a  mortgage  of  personal  property,  it  would  l)o 
so  treated  and  upheld.  If  a  written  instrument,  as  a  deed,  fails 
to  eifcctuate  one  purpose  specified  in  it,  yet  it  will  effectuate 
a ij other  purpose  plainly  agreed  upon  in  it,  it  must  be  upheld  for 
the  latter  j)urpose.  We  can  see  no  reason  why  it  should  not  be, 
and  in  such  case  every  reason  why  it  should  be,  as  completely  a*^ 
if  provided  for  in  a  separate  instrument.  Nor  can  we  see  any 
gruxl  reason  why  the  same  instrument  may  not  be  so  framed  as 
to  operate  in  one  part  of  it  as  a  mortgage  and  in  another  ns  an 
*^  agricultural  lien." 

It  was  suggested  on  the  argument  that  this  court  had  decided 
otherwise  in  Clarh  v.  Farrar,  74  N.  C,  G85.  A  slight  exami- 
nation of  that  case  will  show  the  contrary.  It  decides  the 
instrument  there  in  question  was  fatally  defective,  and  did  not 
create  an  '^agricultural  lien";  but  Mr.  Justice  Byxum,  deliver- 
ing the  opinion,  expressly  passed  by  the  questitm  whether  or  not 
it  could  operate  as  a  mortgage.     He  said,  "  without  stopping  to 
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enquire  whether  the  only  operative  words  in  the  defendant's 
deed,  to-wit:  "the  said  O.  C.  Farrar  shall  have  a  Ueii  on  all 
crops,"  &c.,  can  be  construed  into  a  conveyance  of  the  crops  to 
the  defendant,  we  pass  to  that  view  of  this  part  of  the  case  which 
is  decisive."  He  then  proi>erly  proceeds  to  show  that  the  instru- 
ment was  false  upon  its  face  and  fraudulent  as  to  creditors,  and 
could  not,  under  the  guise  of  an  "agricultural  lien,"  deceive  and 
mislead  them  to  their  prejudice. 

And  it  was  also  insisted  that  this  court  had  decided  otherwise 
in  Patapsco  v.  Magce,  ^iS  X.  C,  t350.  That  case  docs  not  justly 
bear  the  construction  the  defendant's  counsel  give  it.  It  cites 
Clarli  V.  Farrar,  supray  as  in  point  for  a  purpose,  and  so  it  was. 
The  learned  judge  then  added,  obiter,  that,  "according  to  the 
same  authority,  an  instrument,  which,  as  intended  by  the  parties 
to  operate  as  an  agricultural  lien,  and  which  purports  to  be  one, 
must  take  effect  as  such,  or  not  at  all,  and  will  not  be  jiermitted 
to  prevail  as  a  mortgage."  We  have  seen  that  the  case  referred 
to  does  not  sustain  the  view  of  it  thus  expressed.  Besides,  the 
court  then  adverts  to  the  fact,  that  the  instrument  there  under 
consideration  did  not  convey  or  purport  to  convey  the  title  of  the 
property,  which  was  the  subject  of  agreement. 

The  plaintiff,  in  our  judgment,  is  entitled  by  virtue  of  the 
mortgage  in  his  favor,  to  have  the  possession  of  the  property, 
including  all  tlie  crops  therein  mentioned,  to  sell  the  same  and 
pay  his  mortgage  debt,  or  so  much  thereof  as  has  not  been  dis- 
charged; and  the  surplus,  if  any,  will  belong  to  the  defendants 
according  to  their  respective  rights,  taking  it  that  Arrington  owes 
fheni,  as  they  allege,  for  advancements. 

This  is  an  action  at  law;  no  equitable  rights  are  set  up  iu  the 
pleadings;  and  we  are  not  called  upon,  indeed,  we  cannot  under- 
take,  to  adjust  any  possible  equities  iu  favor  of  the  defendants. 
We  are  not  at  liberty  to  express  an  opinion  as  to  whether  or  not 
the  plaintiff  is  chargeable  in  equity  with  the  horse  mentioned  in 
the  deed,  or  how  he  must  apply  the  proceeds  of  the  bale  of  cot- 
ton he  received  as  part  of  the  crops.  We  pass  only  upon  the 
legal  rights  of  the  ])laintiff  as  they  appear  in  the  record. 
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The  court  ought  to  have  given  judgment  for  the  plaintiff  u|)oii 
the  case  submitted  to  it,  and  as  it  did  not,  there  is  error,  for 
which  the  judgment  must  he  reversed,  and  judgment  entered 
here  for  the  plaintiff*. 

This  judgment  does  not  extend  to  any  other  case.  This  court 
cannot  take  notice  of  and  act  upon  a  stipulation  as  to  other  cases 
turning  upon  the  principles  applicable  to  this  case. 

J.udgment  reversed,  and  judgment  for  the  plaintiff. 

Error.  Reversed. 


H.  S.  LEDHETTER  v.  STEPHEN  QUICK. 
Landlord  and  Tenant — Agrlcxdtural  Supplies. 

1.  A  landlord  is  entitled   to  the  first  lien  upon  the  crop  for  rents  due  nnd 

advancements  made.    The  Code,  ^1754. 

2.  Supplies  necessary  to  make  and  save  a  crop,  are  such  articles  as  are  in  good 

fuith  furnished  to  and  received  by  the  tenant  for  that  purpose.  And  it 
was  proper  in  the  court  to  leave  it  to  the  jury  to  find,  whether  upon  the 
evidence  a  mule  and  wagon,  &c.,  were  treated  as  audvancements. 

3.  Held  further-.  Where  landlord  and  tenant  undertake  by  collusion  and 
fraud  to  create  an  indebtedness  to  the  former,  under  color  of  "  advance- 
ments," to  the  prejudice  of  creditors  of  the  tenant,  such  transaction  will 
not  be  sustained. 

[Montague  v.  MialfS9  N.  C,  137;  Livingston  v.  Farishj  lb.,  140;   Woniblev. 

Leachj  83  N.  C,  84,  cited  and  approved). 

Civil  Action  tried  at  Fall  Term,  1883,  of  Richmond  Supe- 
rior Court,  before  McKoy^  J.  • 

This  action  is  for  the  conversion  of  five  bales  of  cotton,  the 
plaintiff  claiming  the  same  as  landlord  of  one  Hiram  Leviner, 
to  whom  the  plaintiff  had  leased  certain  lands.  There  was  a 
written  contract  of  lease  for  agricultural  purposes,  containing  a 
stipulation  for  payment  of  rent,  the  term  being  three  years,  be- 
ginning on  ^January  J,  1882,  and  continuing  until  December 
31,1884.  * 
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The  rent  money  was  (xiid;  and  the  controversy  here  is  as  to 
which  of  the  parties  to  this  suit  is  entitled  to  have  his  account 
for  advancements  of  agricultural  supplies  and  expenses  in  mak- 
ing and  saving  the  crop  paid  out  of  the  crop. 

The  plaintiff  testified  that,  independently  of  the  said  lease,  there 
uas  an  agreement  between  him  and  Leviuer  that  his  account  for 
supplies  for  the  year  1882  should  be  paid  out  of  the  crop,  to  an 
amount  not  exceeding  six  hundred  dollars,  and  that  the  same 
should  be  a  lien  on  the  crop.  The  plaintiff  then  offered  to  prove 
his  account  against  Leviner,  nnd  the  defendant  objected,  unless 
plaintiff  could  show  that  the  articles  sold  were  received  by  Levi- 
uer as  advancements  for  making  the  crop.  The  court  admitted 
the  evidence,  stating  that  the  plaintiff  could  only  recover  for 
iirticles  furnished  to  make  and  save  the  crop,  and  whether  the 
eame  were  furnished,  and  for  wliat  purposes  used,  would  be  a 
question  for  the  jury.  The  defendant  also  objected  to  certain 
specific  items  in  the  account,  upon  the  ground  that  the  amounts 
charged  were  paid,  not  to  Leviner,  but  to  other  pei'sons,  and 
there  was  no  evidence  that  they  were  advancements  made  to 
Leviner  for  crop  purposes.     Objection  overruled. 

The  defendant  further  objected  to  item  17  of  the  account,  and 
in  regard  to  this,  the  plaintiff  testified  that  he  sold  Leviner  a 
mule  for  §154  and  took  a  note  for  the  price,  and  a  mortgage  on 
the  mule  to  secure  it.  And  in  reference  to  item  33,  to  which 
objection  was  also  made,  the  plaintiff  testified  that  he  sold  him  a 
wagon  for  $55,  and  secured  payment  of  the  same  in  like  manner, 
but  that  be  took  the  wagon  back  under  a  power  contained  in  the 
mortgage,  and  sold  it  for  $36. 

The  plaintiff  further  testified  that  the  defendant  told  him  that 
he  (the  defendant)  had  gotten  five  bales  of  cotton  from  Leviner, 
and  witness  told  the  defendant  that  Leviner  was  his  tenant,  and 
that  said  cotton  belonged  to  the  plaintiff. 

One  Brantley  Brown  was  then  introduced  by  the  plaintiff  and 
testified,  after  objection  by  defendant,  that  he  saw  the  defendant's 
wagons  hauling  off  cotton  fronj  the  plaint  iff '.s  place.     This  was 
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adraittecl  in  corroboration  of  the  plaintiff's  testimony,  to-wit: 
that  defendant  told  him  to  get  five  bales. 

The  defendant  excepted  to  the  overruling  his  objections,  and 
introduced  two  liens  or  mortgages  executed  to  him  by  Levinerto 
secure  advancements  for  agricultural  supplies — one  dated  Feb- 
ruary 16,  1882,  and  the  other  June  5,  1882,  but  did  not  intro- 
duce any  evidence  to  show  that  anything  was  due  on  them. 

Under  the  instructions  of  the  court,  the  jury  found  the  issues 
in  favor  of  the  plaintiff,  ami  the  defendant  appealed  from  the 
judgment  rendered. 

3fr.  J,  I),  Shaw,  for  ])laintiff. 

Messrs,  Strong  d'  Sniedes,  Frank  McNeill  and  Burivell,  Walker 
&  Tilletty  for  defendant. 

Merrimon,  J.     The  landlord  or  his  assigns  can  maintain  an 
action  against  his  tenant,  or  cropper,  or  the  assignee  of  either, 
or  any  person,  unless  otherwise  agreed  upon  between  the  parties 
to  the  le^se,  in  case  such  tenant,  cropper,  or  the  assignee  of  either, 
or  any  person,  shall  remove  the  crop  or  any  part  of  it  from  the 
land  leased,  or  convert  it,  before  the  rents  shall  be  paid,  or  l)efore 
the  conditions  of  the  lease  shall  be  performed  or  damages  in  lien 
thereof  paid  ;  or  before  the  "  advancements"  made  by  the  land- 
lord or  his  assigns  to  make  and  save  the  crop  shall  be  paid;  if 
such  removal  or  convei*sion  shall  be  made  without  the  consent 
of  ihe  landlord  or  his  assigns,  as  the  case  may  be.     The  statute 
in  express  terms  vests  the  possession  of  the  crop  in,  and  creates 
a  lien  in  favor  of,  the  landlord  or  his  assigns  for  the  purix>ses 
mentioned,  until  the  lien  shall  be  discharged  as  indicated.    The 
landlord,  or  his  assigns,  has  a  lien  upon  his  whole  crop,  and  a 
special  property  in  it  to  the  extent  of  his  Hen,  and  is  entitled  to 
possession.     He  has  such  a  property  interest  as  enables  him  to 
maintain  his  action  for  the  recoverv  of  the  same.     The  C(>i>e, 
§1754  ;  Moniafjue  v.  Mial,  89  X.  C,  137;  Livingston  v.  Farislif 
lb,,  140,  anfl  the  cases  there  cited ;  liawUngs  v.  Hunt,  ante,  270. 
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In  the  case  before  us  there  was  no  question  made  n.«  to  the 
lease,  which  was  executed  on  the  2d  day  of  December,  1881, 
and  it  appeal's  that  the  rents  had  been  j>aid.  The  landlord 
alleged,  however,  that  by  agreement,  contemporary  with  the 
lease,  he  as  the  landlord  was  to  supply  his  tenant  with  **  advances 
of  provisions  and  supplies''  during  the  year  1882,  to  make  and 
save  the  crops  to  an  amount  not  exceeding  §600 ;  that  he  made 
such  "  advancements "  from  time  to  time  as  reijuircd  l)v  the 
tenant,  and  there  is  still  due  to  him  on  that  account  several  hun- 
dred dollars,  and  that  the  defendant  removeil  a  part  of  the  croj) 
made  during  that  year  without  his  assent. 

On  the  trial,  the  plaintiff  produced  his  itemized  account  for 
advancements  made  to  his  tenant,  and  the  defendant  olyected 
to  the  whole  of  it,  unless  the  plaintiiF could  show  that  the  things 
so  supplied  were  really  necessary  to  make  and  save  the  crop,  or 
were  expenses  necessary  and  incident  to  this 'purpose,  and  the 
tenant  so  accepted  and  used  the  same.  lie  likewise  objected  to 
sundry  items  in  it,  partfcularly  to  one  for  a  mule  and  another 
for  a  wagon,  because,  as  lie  insisted,  they  were  not  such  things 
as  were  in  their  nature  advancements. 

The  court  left  it  to  the  jury  to  find  from  the  evidence  whctlier 
or  not  the  things  supplied  were  received  and  treated  by  the  ten- 
ant as  advancements,  and  instructed  them  that  the  rents  having 
been  paid,  the  plaintiff  could  only  recover  for  advancements  to 
make  and  save  the  crop ;  and  as  to  the  mule,  he  left  it  to  the 
jury  to  find  whether  or  not  the  mule  was  treated  as  an  advance^ 
meiit. 

It  might  be  difficult,  in  many  ca<\s  that  might  nri-e,  to  s:iy 
what  would  or  would  not  be  advancements  to  mak<'  juul  sav(^ 
the  crop,  in  the  sense  of  the  statute;  but  we  think  thnt  a  mide, 
or  a  wagon  may,  generally,  1)3  r^^gArded  as  sueh  advanc'in^nt,  if 
supplied  in  good  faith  for  that  purpose.  The  tenant,  a'tiuLi"  in 
good  faith,  must  be  the  judge  of  what  is  necessary  and  j)r(>j);'r  to 
aid  him  in  making  and  savir'.g  the  crop,  and  when  th?  l.iudioid 
liiiri  iu  good  faith  furnished  supjjlies  as  reiuind  l>y  tlie  tf  n:\nt, 
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this  will  ho  sufficient  on  his  part,  without  regard  to  the  particu- 
lar things  supplied.  There  is  a  great  variety  of  ways  in  which 
things  not  j>tT  se  necessary  to  make  and  save  a  crop,  may  inci- 
dentally serve  that  purpose,  and  the  tenant  alone  can  be  the 
letter  judge  in  such  respects.  He  may  employ  laborers,  and  to 
pay  them  he  may  use  goods  that  would  seem  to  have  no  refer- 
erence  to  a  crop  at  all,  and  yet  it  very  plainly  appears  to  the 
rea.sonable  mind  that  such  goods  would  be  supplies  not  inappro- 
))riate  to  pay  for  labor. 

In  the  account,  we  notice  several  small  items  of  charge  for 
shoes,  snuff,  calico,  and  the  like,  not  to  a  large  amount,  and  for 
orders  in  favor  of  sundry  persons  who  may  have  been,  and  prob- 
ably were,  laboroj's.  It  may  be,  and  probably  was,  that  the  tenant 
found  it  convenient  to  pay  his  laborers  in  this  way.  If  the  laborer 
should  find  it  convenient  to  take  an  order  for  goods  to  suit  his 
taste  and  wants,  or  to  accept  goods  from  the  tenant  directly,  we 
can  see  no  just  reason  why  he  may  not  do  so,  and  the  expendi- 
ture on  the  part  of  the  tenant  in  such  \Vay  would  not  destroy  the 
character  of  the  supplies  as  advancements.  Indeed,  goods  sup- 
plied, and  almost  anything  of  value,  would,  in  this  view,  be 
treated  as  supplies  in  the  sense  of  the  statute.  Much  the  larger 
part  of  the  account  is  made  up  of  items  for  such  things  as  were 
manifestly  advancements,  such  as  flour,  meal,  corn,  and  like 
articles. 

Leaving  out  the  particular  items  objected  to,  except  those  for 
the  mule  and  wagon,  and  there  would  still  be  a  very  considerable 
balance  in  favor  of  the  plaintiff.  The  plaintiff  was  a  witness 
on  the  trial  in  his  own  behalf.  He  was  a  competent  witness,  and 
it  ai)pc'ars  that  the  jury  believed  his  testimony.  He  alone  testi- 
fied to  the  account.  In  any  view  of  the  account,  there  was  a 
considerable  balance  due  him,  and  he  could,  therefore,  maintain 
his  action.  He  was  entitled  to  have  possession  of  the  whole 
crop,  until  his  debt  against  the  tenant  for  advancements  was 
fully  j)aid. 

If  the  landlord  and  tenant  should  collnsivelv  and  fraudulently 
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undertake  to  create  an  indebtedness  under  color  of  advancements, 
no  matter  what  might  be  the  character  of  the  supplies,  in  order 
to  favor  themselves,  or  either  one  of  them,  to  the  prejudice  of 
the  creditors,  with  or  without  liens  on  the  crop,  subsequent  to  the 
just  Hen  of  the  landlord,  such  transaction  could  not  be  sustained. 
The  debt  for  "advancements"  must  be  sucli  as  is  created  in  good 
faith  on  the  part  of  the  landlord.  It  must  not  be  made  collu- 
sively,  nor  can  he  be  allowed  to  supply  such  things  as  advance- 
ments a<*  are  manifestly  not  such,  and  he  has  good  reason  to 
believe  are  not  so  intended.  The  "advancements,"  whether  they 
be  money  or  merchandise,  must  be  such  as  go  directly  or  indi- 
rectly to  make  or  save  the  crop,  and  the  tenant  must  be  the  judge 
■of  what  best  serves  his  purpase.      Womblc  v.  Leach,  83  X.  C,  84. 

The  objection  to  the  testimony  of  the  witness  Brown  cannot 
he  sustained.  It  was  clearly  competent.  It  tended  to  prove  the 
removal  of  a  part  of  the  crop,  and  to  sustain  what  the  plaintiff 
had  sworn. 

The  defendant  introduced  two  "agricultural  liens"  upon  the 
crop  of  the  tenant— one  executed  on  the  16th  day  of  February, 
1882,  and  the  other  on  the  5th  of  June,  1882,  but  he  did  not 
offer  to  show  that  he  had  made  any  advancements,  as  contem- 
plated by  them.  It  was  his  folly  or  his  misfortune,  that  he  did 
not  inform  himself  as  to  the  claims  and  demands  of  the  land- 
lord before  he  supplied  the  tenant  with  the  advancements.  The 
*<tatute,  of  which  he  was  bound  to  take  notice,  gave  the  landlord 
a  fii^t  lien  for  the  rents  due  to  and  advancements  made  by  him. 

This  is  an  action  at  law.  The  defendant  does  not  rely  upon, 
or  pray  for,  equitable  relief,  as  he  might  have  done,  if  the  crop 
were  in  excess  of  the  debt  due  to  the  landlord. 

There  is  no  error,  and  the  judgment  must  be  affirmed.  liaiv- 
Jivgs  V.  Hunt,  supra. 

No  error.  Affi r med . 


282  IN  THE  SUPREME  COURT. 


Pickens  v.  Kymer. 


J.  T.  PICKENS  V.  T.  B.  RYMER. 

Deed — Seal  of  one  may  be  adopted  by  another  signer  of  an 

instrument. 

Two  persons  may  adopt  the  s^nie  seal  to  an  instrument,  and  it  then  becomes 
the  deed  of  both ;  otherwise  it  is  the  deed  of  one  and  the  simple  contract 
of  the  other;  and  whether  the  party  signing  intended  to  adopt  the  seal  of 
another  signer  is  a  question  of  fact  for  the  jury,  the  burden  being  on  the 
plaintifTto  show  that  the  defendant  adopted  the  seal  or  scroll.  It  is,  there- 
fore, error  in  the  court,  upon  inspection  of  the  instrument,  to  decide  the 
matter  us  a  question  of  law. 

( Yarborough  v.  Monday^  3  Dev.,  420,  cited  and  approved). 

Civil  Action  tried  on  appeal  from  a  judgment  of  a  justice 
of  the  peaw,  at  Spring  Term,  1883,  of  Buncombe  Superior 
Court,  before  Avery,  J. 

This  action  was  brought  to  recover  the  amount  due  on  a  note 
of  whicli  the  following  is  a  copy:  "  Twelve  months  after  date 
we  or  either  of  us  promise  to  pay  to  J.  T.  Pickens  ninety  dol- 
lars for  value  received  of  him,  as  witness  our  hands  and  seals^ 
with  interest  from  date.     October  22,  1861." 

(Signed)  F.  M.  Ballew.  p^    ,-, 

T.  B.  Rymer.      ^^'^^'-^ 

On  this  note  two  credits  were  endorsed — the  one  on  Novem- 
ber 1,  18G9,  and  the  other  on  January  3,  187L 

The  defendant  pleaded  payment  and  the  statute  of  limitations,, 
and  the  plaintiff  proved  the  execution  of  the  note  by  D.  Wil- 
fong,  the  subscribing  witness. 

The  plaintiff's  counsel  submitted  the  note  to  the  inspection  of 
the  court  and  admitted,  that  if  it  was  not  a  note  under  seal,  the 
defendant's  plea  of  the  statute  of  limitations  would  be  a  bar^ 
and  upon  an  intimation  from  the  court  that  the  jury  would  be 
instructed  that  it  was  not  a  note  under  seal  as  to  the  defendant 
Rymer,  the  plaintiff  submitted  to  a  judgment  of  nonsuit  and 
appealed. 
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Messrs.    M.    E.    Carter  and    Reade,   Busbee   &  Busbce,  for 
plaintiff. 
Xo  counsel  for  defendant. 

Ashe,  J.  The  only  question  presented  for  the  consideration 
of  this  court  is  whether  there  was  error  in  the  instruction  which 
His  Honor  intimated  he  would  give  the  jury. 

Such  an  instruction  would  have  been  manifestlv  erroneous. 
A  seal  is  an  essential  requisite  of  a  deed,  and  no  writing  without 
a  seal  can  be  a  deed.  Shep.  Touch.,  56.  Blackstone  also  lays  it 
down  as  an  indispensable  requisite  of  a  good  deed  (Vol.  2,  304) ; 
and  there  is  no  question  that  two  or  more  persons  may  adopt  the 
same  seal.  There  is  abundant  authority  on  this  point.  It  was 
so  held  in  Yarborough  v.  Monday ,  3  Dev.,  420,  where  this 
court  said  :  **  Two  parties  may  adopt  the  same  seal,  and  in  that 
event  it  is  the  deeil  of  both,  otherwise  it  is  the  deed  of  one  and 
the  simple  contract  of  the  other."  To  the  same  effect  are  Hollis 
v.  Pondj  7  Hump.,  222;  Pequaket  Bridge  v.  Mathis,  7  X.  H., 
232;  Bonham  v.  Lewis,  3  Monroe  (Ky.),  37t);  4  Term  Rep., 
313,  and  3  Ves.,  578. 

These  authorities  not  only  establish  the  principle  that  two  or 
more  i)ersons  may  adopt  one  seal,  but  they  establish  the  further 
principle  that,  whether  the  party  subscribing  a  deed,  opposite 
whose  name  there  is  no  seal,  intended  to  adopt  the  seal  of  another 
signer  who  has  made  his  seal,  is  a  question  of  fact  for  the  jury, 
and  the  judge  (?annot  upon  inspection  instruct  the  jury  that  it  is 
or  is  not  a  deed  of  one  of  the  parties,  as  they  would  bo  deciding 
both  the  law  and  the  fact,  and  in  this  consisted  the  error  com- 
mitted by  His  Honor  in  the  court  below.     He  said  he  slionld 

m 

instruct  the  jury  that  it  was  not  the  deed  of  the  defendant. 
That  was  deciding  both  the  low  and  the  fact  and  leaving  nothing 
for  tliejur}'  to  decide;  whereas  he  should  have  told  the  jury  that 
two  persons  may  adopt  the  same  seal,  but  whether  it  was  the 
sealefl  or  unsejded  instrument  of  the  defendant  was  a  question 
of  intention  which  was  a  fict  to  b:^  deterniined  by  the  jury,  and 
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the  onus  lay  on  the  plaintiff  to  prove  that  the  defendant  adopted 
the  seal  or  scroll.  Hollia  v.  Poridy  sapra.  And  in  the  ca^  of 
Yarborough  v.  Monday,  supra,  the  court  held  that  the  question 
whether  both  parties  adopted  the  same  seal  was  one  for  the  jury 
and  not  for  the  judge.  And  in  the  Kentucky  case  Bonham  v. 
Lewis y  supra,  which  was  an  action  upon  a  note  signed  by  two 
parties  with  only  one  seal  opposite  the  name  of  the  first  signer, 
there  was  a  demurrer  to  tlie  declaration,  and  the  court  in  their 
opinion  say:  "Where  an  instrument  with  one  seal  and  two  or 
more  signers  is  alleged  to  be  sealed  by  all,  the  court  is  not 
authorized  to  infer,  from  there  being  but  one  seal  and  two  or 
more  signers,  that  but  one  in  fact  sealed  the  instrument;  and 
the  party  who  contends  that  it  is  not  his  seal  must  reach  the 
fact  by  way  of  plea,  and  as  one  seal  may  be  the  seal  of  many 
signers,  the  court  from  bare  insprctlon  of  the  paper  and  declara- 
tion cannot  decide  that  it  is  the  seal  of  one  onlv." 

The  judgment  of  nonsuit  must  be  set  aside  and  this  opinion 
certified  to  the  superior  court  of  Buncombe  county,  that  a  venire 
denovo  may  be  awarded. 

Error.  Venire  de  novo. 


JOSEPH  SMITH  and  wife  v.  FRANK    BRISSON   and  wife  and  others. 
Deed,  a  fee  may  be  limited  after  a  fee  under  the  Statute  of  Us($. 

1.  A  fee-simple  may  be  limited  after  a  fee-simple  either  by  deed  or  will,  by 

operation  of  the  statute  of  uses;  if  by  deed,  it  is  a  conditional  limitation; 
if  by  will,  it  is  an  executory  devise. 

2.  An  estate  to  A  and  the  heirs  of  his  body,  but  if  he  die  without  such  heirs 

living  at  (he  time  of  his  death,  then  to  the  heirs  of  B;  Heldj  that  the 
limitation  over  is  good.  (The  case  is  governed  by  the  act  of  1827  and 
1856,  in  reference  to  contingent  limitations  and  construing  "heirs"  to 
mean  "children";  and  the  act  of  1784,  changing;  an  estate  tail  into  a  fee). 

3.  Springing   and    shifting   uses   and   conditional    lirnitntions    discussed    by 

AsiiE,  J. 

{.}fcnee,  ex  parte,  G3  N.  C,  332,  overruled  ;  Folk  v.  Whiilnf,  8  Fred.,  133. 

nppnived). 
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Ejectment  tried  at  Spring  Terra,  1883,  of  Robeson  Supe- 
rior Court,  before  MacRae^  J, 

The  action  was  tricil  hy  tlie  court  upon  a  ease  agreed  and  a 
jury  trial  waived,  except  as  to  the  amount  of  damages. 

It  was  agreed  that  both  the  plaintiflTs  and  defendants  claim 
under  a  deed  executed  by  Rowland  Mercer,  Sr.,  to  Rowland 
Mercer,  Jr.,  dated  the  30th  of  August,  1859,  the  important  part 
of  which  is  as  follows :  "  For  and  in  consideration  of  the 
natural  love  and  affection  I  have  for  my  son,  Rowland  fiercer, 
and  the  further  sum  of  one  dollar  to  him  in  hand  paid,  the 
receipt  of  winch  is  hereby  acknowledged,  has  given,  grante<l, 
bargained,  sold  and  conveyed,  and  do  hereby  give,  grant,  bar- 
gain, sell  and  convey  to  the  said  Rowland  fiercer  and  the  heirs 
of  his  body,  and  if  the  said  Rowland  Mercer  should  have  no 
heirs,  the  said  land  shall  go  to  the  heirs  of  ray  son  James  A. 
Mercer,  all  that  tract  of  land,"  described  as  in  the  complaint. 

It  was  admitted  that  Rowland  Mercer,  Jr.,  died  on  the  10th 
day  of  November,  1871,  without  ever  having  had  any  children, 
and  that  James  A.  Mercer  was  living  at  the  date  of  the  said 
deed  executed  on  the  30th  of  August,  1859,  and  had  living 
children  at  that  time,  the  defendant,  Orren  Mercer,  being  one  of 
them.  The  land  in  controversy  was  devised  by  Rowland  Mer- 
cer, Jr.,  to  the  feme  plaintiff*,  who  was  then  his  wife,  but  has  since 
intermarried  with  the  other  plaintiff,  Joseph  Smith.  It  was 
agreed  if  upon  the  above  state  of  facts  the  plaintiffs  are  entitled 
to  recover,  judgment  is  to  be  rendered  for  them ;  if  not,  for  the 
defendants. 

His  Honor  being  of  opinion  with  the  plaintiffs,  upon  the 
jur}''s  returning  a  verdict  assessing  the  plaintiffs'  damages, 
adjudged  that  they  recover  the  damages  so  assessed  and  that  a 
writ  of  possession  issue.  From  which  judgment  the  defendants 
appealed. 

hitsars.  French  &  Norment,  for  plaintiffs. 
Messrs.  Frank  McNeill j  T.  A.  McNeill  and  J.  D,  Shaw,  for 
defendants. 
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Ashe,  J.  Both  parties  to  this  action  claim  title  to  the  land 
described  in  the  complaint  under  the  deed  executed  by  Rowland 
Mercer,  Sr.,  to  Rowland  Mercer,  Jr.,  on  the  30th  day  of  Au- 
gust, 1859. 

The  plaintiffs  contend  that  the  deed  conveyed  an  absolute 
estate  in  fee  simple  in  the  land  to  Rowland  Mercer,  Jr.,  and  by 
his  will  the  fee  simple  title  to  the  same  was  devised  to  the  feme 
plaintiff. 

The  defendants,  on  the  other  hand,  insist  that  the  deed  con- 
veyed only  a  determinable  fee  to  Rowland  lyfercer,  Jr.,  which 
terminated  by  his  death  without  children,  and  vested  an  absolute 
fee  simple,  by  the  limitation  in  said  deed,  in  the  children  of 
James  A.  Mercer. 

The  deed  in  question  is  to  be  construed  as  if  it  read,  to  the 
said  Rowland  Mercer  and  the  heirs  of  his  bodv,  and  if  the  said 
Rowhuid  Mercer  should  die  not  having  such  heirs  living  at  the 
lime  of  his  death,  the  said  land  shall  go  to.the  children  of  my  son 
James  A.  Mercer. 

By  the  act  of  1827,  ch.  7  (Bat.  Rev.,  ch.  42,  §3),  it  is  pro- 
vided, **  that  evei'v  contino;ent  limitation  in  any  deed  or  will 
made  to  depend  upon  the  dying  of  any  person  without  heir  or 
heirs  of  his  body,  shall  be  interpreted  a  limitation  to  take  effect 
when  such  person  shall  die  not  having  such  heir  or  issue  living 
at  the  time  of  liis  death."  And  by  the  act  of  1856  (Bat.  Rev., 
ch.  43,  §')),  "any  limitation  by  deed,  will  or  other  writing  to 
the  heirs  of  a  living  person,  shall  be  construed  to  be  the  chil- 
dren of  such  person,  unless  a  contrary  intention  appear  by  the 
deed  or  will." 

The  defendants  especially  relied  upon  the  case  of  McBee,  Ex- 
parte,  63  N.  C,  332,  which  was  a  conveyance  to  W.  J.  Stowe, 
"  to  have  and  to  hold  the  said  land  to  his  heirs,  executors  and 
administrators  for  and  during  the  period  of  his  natural  life;  at 
his  death  to  go  to  the  heirs  of  his  body,  to  them,  their  heirs  and 
assinjns  forever.  And  in  default  of  heirs  of  his  bodv  livinjr  at 
his  death,  said  property  to  go  to  L.  J.  P.  and  the   heirs  of  her 
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body/'  It  was  held  this  vested  in  W.  J.  Stowe  an  estate  tail, 
and  by  the  act  of  1784*  it  was  changed  into  a  fee  simple,  and 
that  the  limitation  over,  "and  in  default  of  heirs  of  his  body 
living  at  his  death,  to  go  to  L.  J.  P.  and  the  heirs  of  her  body, 
was  void." 

The  only  authority  relied  upon  for  this  decision  was  Fotk  v. 
^Vhitley,  8  Ired.,  133.  The  decision  in  that  case  was  made  upon 
the  construction  of  a  will  in  which  the  testator  devised  as  fol- 
lows: "I  lend  to  Benjamin  Whitley,  son  of  Elizabeth  Nobles, 
all  the  lands  I  own  in  Conehoc  Island,"  &c.,  (being  the  premises 
in  controversy)  "  during  his  natural  life,  and  after  his  death  I 
give  the  above  mentioned  land  to  his  heirs,  lawfully  begotton,  to 
them  and  their  heirs  forever;  and  in  case  he  (the  said  Benjamin) 
should  die  without  lawful  issue  of  his  body,  then  I  lend  the 
above  mentioned  land  to  his  brother,  Henry  Whitley,  in  man- 
ner as  aforesaid." 

This  will  was  made  in  1791,  and  it  was  held,  Chief-Justice 
RuFFix  speaking  for  the  court,  that  the  words  used  in  the  will, 
'•heirs  lawfully  begotten,"  w^ere  words  of  limitation  and  not  of 
purchase,  and  that  Benjamin  Whitley  took  an  estate  tail  by  the 
application  of  the  rule  in  S/ic//?/'s  case,  which  was  converted  into 
a  fee  simple  under  the  act  of  1784,  and  that  the  limitation  over 
was  void." 

It  is  always  with  great  reluctance  we  find  ourselves  con- 
strained to  differ  with  our  brethren  who  preceded  us  on  the 
bench,  but  in  the  case  of  MtBce  we  are  forced  to  the  conclusion 
that  they  overlooked  the  true  ground  upon  which  the  case  of 
Folk  v.  Whitley  was  decided.  It  was  not  because  a  fee  simple 
was  given  to  Benjamin  Whitley  and  therefore  the  limitation 
over  was  void,  but  because  the  will  having  been  made  before 
our  act  of  1827  the  limitation  over  was  too  remote.  The  court 
say  on  page  138 :  "  It  is  clear,  therefore,  that  Benjamin,  the  son, 
took  an  estate  tail  by  the  words  of  the  devise  to  him,  and,  con- 
sequently, that  the  limitation  over  to  Henry  was  after  an  indeji' 
nile  failure  of  the  issue  of  Benjamin.     The  effect  then   is  that 
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the  fee  into  which  the  act  of  1784  turns  the  estate  tail  became 
absohite  in  Benjamin,  and  Henry  and  his  heirs  take  nothing/' 
But  in  McBee'a  ease  the  limitation  over  was  not  too  remote. 
So  the  authority  relied  on  did  not  sustain  the  conclusoin  of  the 
court  in  that  case. 

At  common  law  a  fee  simple  could  not  be  limited  after  a  fee 
simple.  There  was  no  way  known  to  that  law  by  which  a 
vested  fee  simple  could  be  put  an  end  to  and  another  estate  put 
in  its  place ;  and  the  reason  is,  because  no  freehold  could  pass 
without  iu'cn/  of  seizhiy  which  must  operate  immediately  or  not 
at  all. 

But  after  the  Statute  of  Uses,  27  Hexry  VIIL,  when  the 
possession  of  the  legal  estate  was  transferred  to  the  use,  vesting 
the  legal  estate  in  the  cestui  que  use  in  the  same  quality,  manner, 
form  and  condition  that  he  held  the  use,  and  the  courts  of  law- 
assumed  jurisdiction  of  uses,  it  was  held  that  an  estate  created 
by  a  deed  operating  under  the  statute  might  be  made  to  com- 
mence infuturo  without  any  immediate  transmutation  of  posses- 
sion ;  as  by  a  bargain  and  sale,  or  a  covenant  to  stand  seized  to 
uses.  "  Ccsscmte  rationc  cessat  tt  lex  J'  And  consequently  it  was 
held  that,  by  such  conveyances,  inheritances  might  be  made  to 
shift  from  one  to  another  upon  a  supervening  contingency, 
which  to  avoid  perpetuities  was  required  to  be  such  as  must 
happen  within  a  life  or  lives  in  being,  and  the  period  of  gesta- 
tion and  twenty-one  years  thereafter. 

Thence  arose  the  doctrine  of  sppingiog  and  shifting  uses,  or 
conditional  limitations.  A  springing  use  is  one  w^hich  arises 
from  the  seizin  of  the  grantor,  and  where  there  is  no  estate 
going  before  it;  but  a  conditional  limitation^  or  shifting  use,  is 
always  in  derogation  of  a  preceding  estate.  2  Minor's  Inst.^ 
816.  An  example  of  this  is  where  an  estate  is  conveyed  by 
bargain  and  sale  or  by  covenant  to  stand  seized  to  A  and  his 
heirs,  but  if  B  shall  pay  to  A  one  hundred  dollars  within  thirty 
days,  then  B  and  his  heirs. 

It  was  under  this  doctrine  of  a  shifting  use  that  it  has  been 
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held  since  very  early  after  the  statute  of  uses,  that  a  fee-simple 
may  be  limited  after  a  fee-simple,  either  by  deed  or  will;  if 
by  deed,  it  is  a  conditional  limitation ;  if  l)y  will,  it  is  an  execu- 
tory devise.  "And  in  both  these  cases  a  fee  may  be  limited 
after  a  fee."     2  Blk.  Com.,  235. 

Mr.  Hargrave,  in  Note  A,  2  Coke,  2716,  which  is  an  elaborate 
treatise  on  the  subject  of  uses,  says:  "It  is  a  maxim  of  the  com- 
mon law  that  no  estate  can  be  limited  upon  a  fee-simple;  or  in  . 
other  words,  an  estate  in  fee-simple  cannot  be  made  to  cease  as 
to  one,  and  take  effect,  by  way  of  limitation,  upon  a  con- 
tingent event,  in  another  person."  But  he  adds:  "It  is 
clearly  settled  that  limitations  of  that  kind  mav  take  effect  by 
way  of  use." 

And  Mr.  FeAlRNE,  in  his  work  on  Remainders,  treating  of 
conditional   limitations,  says:   "If  before  the  statute   of  uses, 
land  had  been  conveyed  to  A  and  his  heirs,  with  a  proviso,  that 
if  A  should  not  leave  any  child  of  his  body  living  at  the  time 
of  his  decease,  the  land  should  go  over  and  belong  to  B  and  his 
heirs,  it  it  obvious  that  the  limitation  to  B  must  be  legally  void. 
It  caunot  be  a  grant  of  the  reversion,  as  the  whole  fee  was  pre- 
viously granted;  or  the  grant  of  a  remainder,  as  it  was  preceded 
by  no  particular  estate.     It  would  not  confer  a  title  on  B  to  enter 
for  a  condition  broken,  as  such  a  title  of  entry  could  only  belong 
to  the  grantor  or  his  heirs."  '  And  he  proceeds  to  say,  "that  they 
so  far  partake  of  the  nature  of  a  remainder,  that  when  the  event 
happens  upon  which  they  are  to  take  effect,  the  estate  created  by 
them  passes  to  a  stranger;  and  they  so  far  partake  of  the  nature 
of  a  title  to  enter  for  the  breach  of  the  condition,  that  when  the 
event  takes  place  they  operate  to  defeat  the  preceding  estate." 
The  same  doctrine  is  maintained  in  2  Minor's  Inst.,  2f)5;  1 
Saunders  on  Uses  and  Trusts,  150. 

Conditional  limitations  had  no  existence  at  common  law,  and 
only  arose  out  of  conveyances  having  operation  under  the  statute 
of  uses,  the  effect  of  which  was  to  dispense  with  livery  of  seizin ; 
2  Minor's  Inst.,  264.     For  the  purpose  of  limiting  over  estates, 
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they  are  generally  treated  as  synonymous  with  shifting  uses. 
They  seem  to  have  been  so  considered  by  Mr.  Fearne,  in  (he 
extract  above,  taken  from  his  work  on  Remainders. 

It  is  said  that  a  seizin  is  necessary  to  serve  the  use,  and  some 
of  the  ablest  jurists  of  England  have  taxed  their  ingenuity  to 
find  where  the  seizin  lies  to  support  a  limitation  over,  after  the 
seizin  of  the  feoffor  or  feoflee  has  been  extinguished  by  the  oper- 
ation of  the  statute.  Some  have  said  there  was  a  "scintilla  juris" 
remaining  in  the  feoffor  or  feoffee,  and  others  contended  that  the 
doctrine  is  a  mei'e  Utopian  idea,  but  wherever  the  seizin  may  be, 
the  courts  have  never,  so  far  as  we  have  observed,  permittetl  a 
conditional  limitation  to  fail  for  the  want  of  a  seizin  to  serve  the 
use  by  which  it  was  raised. 

The  statute  of  uses  is  in  force  in  this  state.  The  Code,  §1330. 
And  the  deed,  under  which  both  parties  to  the  action  claim  title 
to  the  land  in  controversy,  has  its  operation  under  the  statute, 
and  as  the  consideration  mentione<l  in  it  is  both  pecuniary  and 
natural  affection,  it  may  operate  either  as  a  bargain  and  sale,  or 
as  a  covenant  to  stand  seized  as  to  both  the  parties,  for  they  are 
all  the  blood  relations  of  the  grantor. 

Our  conclusion  is  that  the  limitation  over  to  the  children  of 
James  A.  Mercer  was  good,  and  that  there  was  error  in  the  court 
below  in  not  rendering  judgment  in  their  behalf  upon  the  case 
agreed. 

The  judgment,  therefore,  of  the  superior  court  is  revei'sed, 
and  judgment  must  be  rendered  on  behalf  of  the  defendant^. 

Let  this  be  certified,  etc. 

Error.  Reversed. 


W.  A.  PRICE  V.  N.  S.  DEAL. 
Iked — Action  for  Breach  of  Covenants — Measure  of  Damar/cs, 

1.  In  an  action  for  damages  for  breach  of  covenants  in  a  deed,  the  court,  under 
the  "prayer  for  general  relief,"  will  give  such  relief  as  the  justice  of  the 
case  demands. 
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2.  If  tlie  action  be  for  breach  of  covenant  for  quiet  enjoyment,  an  eviction 
must  be  alleged  and  proved;  but  if  for  that  of  seizin,  it  is  sufUcient  to 
negative  the  words  of  the  covenant  and  to  allege  and  prove  the  grantor 
liad  no  title.  In  either  case  the  measure  of  damages  h  the  price  paid  for 
the  land,  with  interest. 

o.  Where  the  title  of  the  grantor  fails  na  to  a  part  of  the  land  conveyed,  as 
here,  and  the  grantee  pays  a  hundred  dollars  to  extinguish  the  outstanding 
title,  the  measure  of  damages  is  the  sum  so  paid,  provided  it  does  not 
exceed  the  value  of  that  part  as  assessed  by  the  jury;  but  if  it  exceed 
such  value,  the  rule  for  the  guidance  of  the  jury  is  not  the  quantity,  but 
the  value  that  such  part  proportionately  bears  to  the  value  of  liie  whole 
tract,  estimated  by  the  consideration  in  the  deed. 

( Williams  v.  Beeman,  2  Dev.,  483 ;    Wilson  v.  Forbes^  Ib.^  GO ;  Dank  v.  GUnn^ 

6S  N.  C,  3'),  cited  and  approved). 

Civil.  Action  tried  at  Spring  Term,  1883,  of  Alp:xandeu 
Superior  Court,  before  Gudger,  J, 

This  action  was  brought  to  recover  damages  for  the  breach  of 
iwenants  containeil  in  a  deed  from  the  defendant  to  the  plaintiflP. 

The  plaintiff  alleged  that  he  purchased  the  land  described  in 
liis  complaint,  containing  about  sixty  acres,  for  the  price  of  three 
hundred  dollars,  which  was  i)airl  by  him,  and  was  a  full  and  fair 
price  for  the  land  embraced  within  the  boundaries  of  the  deed 
w^hicli  the  defendant  executed  to  the  plaintiff  at  the  time  of  the 
purchase. 

That  the  deed  contained  two  covenants — the  one  a  covenant 
for  quiet  enjoyment,  and  the  other  a  covenant  of  seizin. 

That  the  plaintiff  took  possession  of  said  tract  of  land,  and 
his  possession  as  to  sixteen  acres  thereof  had  been  disturbed  by 
one  Wilson  Price,  who  claimed  the  same  by  a  paramount  title, 
and  took  possession  under  said  title,  and  the  said  parcel  of  land 
is  still  held  in  possession  by  one  Lafayette  Little,  Avho  purchased 
from  the  said  Wilson  Price. 

And  that  one  Isaac  Price  had  taken  possession  of  another 
parcel  of  said  land,  consisting  of  twenty-four  acres,  under  a  title 
paramount  to  that  of  the  defendant,  and  ousted  the  plaintiff 
4:herefrom,  and  the  plaintiff  had  purchased  the  interest  of  the 
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said  Isaac  Price  and  paid  him  the  sum  of  one  hundred  dollars 
to  procure  his  title. 

The  plaintiff  demanded  judgment  for  the  damages  he  had 
sustained  by  the  breach  of  warranty,  and  for  such  other  relief  as 
the  justice  of  the  case  might  require. 

The  defendant  denied  all  the  allegations  of  the  complaint, 
except  that  plaintiff'  did  take  possession  of  the  land  described  in 
the  complaint,  and  that  he  purchased  from  Isaac  Price  an  out- 
standing incumbrance  on  the  land,  but  if  he  did  so,  it  was  of 
his  own  accord,  and  he  had  no  cause  of  action  against  the  defend- 
ant on  that  account. 

An  order  of  survey  was  made  to  ascertain  the  boundaries  of 
the  portions  of  the  land  claimed  by  paramount  title  as  allied 
in  the  complaint.  And  it  w^as  agreed  that  after  the  survey  the 
plaintiff*  might  have  leave  Jo  amend  his  complaint,  so  as  to  set 
out  the  exact  boundaries  of  the  parcels  of  land  in  dispute,  and 
the  defendant  has  leave  to  answer  the  complaint  as  amended.  A 
survey  was  made  and  reported,  but  the  record  fails  to  disclose  its 
purport  or  that  there  was  any  amendment  of  the  pleadings. 

On  the  trial  it  was  admitted  by  the  defendant  that  there  was 
a  title  paramount  as  to  the  twenty-four  acres,  and  also  as  to  nine 
acres  of  the  land  contained  in  the  defendant's  deed  of  convey- 
ance to  plaintiff*. 

It  was  in  evidence  that  there  had  been  an  action  brought  as  to 
the  twenty-four  acres,  and  that  the  plaintiff*  had  bought  in  the 
incumbrance  thereon,  and  as  to  the  nine  acres,  it  was  woodland, 
and  that  there  had  been  no  ouster  of  the  plaintiff*  from  that 
parcel  and  no  other  claim  than  by  a  processioning  proceeding. 

The  defendant  asked  His  Honor  to  charge  the  jury,  "  that  if 
the  plaintiff",  supposing  Isaac  Price  had  a  better  title  to  the 
twenty-four  acres  than  he  had,  bought  in  the  incumbrance  vol- 
untarily and  of  his  own  accord,  he  could  not  recover  the  value 
of  the  land  so  incumbered  in  this  action ;  and  that  if  he  had  a 
right  to  recover  at  all  for  this  incumbrance  of  the  twenty-four 
acres,  he  could  only  recover  the  one  hundred  dollars  and  inter- 
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est  on  the  same  from  the  time  he  paid  it;  and  that  in  order  to 
recover  in  this  action  tliere  must  be  such  a  disturbance  of  the 
plaintiff's  title  as  would  subject  the  disturber  to  an  action  of 
trespass." 

These  instructions  were  refused,  and  His  Honor  charged  the 
jury,  **  that  as  the  defendant  admitted  he  had  no  title  to  the 
twenty-four  acres  and  the  nine  acres  at  the  time  he  executed  his 
deed,  the  covenants  contained  in  his  deed  were  broken,  and  the 
plaintiff  was  entitled  to  recover  for  the  twenty-four  acres,  that 
proportion  of  the  cash  price  of  the  land  that  his  portion  bore  to 
the  whole  amount  of  the  land  proposed  to  be  conveyed,  with 
interest  thereon  from  the  time  he  purchased  the  incumbrance 
upon  this  parcel ;  and  as  to  the  nine  acres,  notwithstanding  there 
had  been  no  disturbance  amounting  to  an  eviction  or  trespass, 
the  plaintiff  was  entitled  to  recover  ^sucli  a  proportion  of  the 
purchase  money  as  this  parcel  bore  to  the  whole  amount  con- 
veyed." 

The  defendant  excepted.  There  was  a  verdict  and  judgment 
in  behalf  of  the  plaintiff,  and  the  defendant  appealed. 

Messrs.  R.  Z,  Linney,  and  G.  N,  Folk,  for  plaintiff. 
3fr.  M,  L,  McCorkle,  for  defendant. 

Ajshe,  J.  The  defendant's  counsel  insisted  that,  as  the  demand 
for  judgment  in  the  complaint  was  for  damages  for  a  breach  of 
the  covenant  of  quiet  enjoyment,  the  plaintiff  could  not  recover, 
because  no  eviction  under  a  paramount  title  had  been  shown, 
and  the  plaintiff  was  not  entitled  to  recover  the  amount  paid  by 
him  to  remove  the  incumbrance,  because  it  was  a  voluntary  act 
on  his  part. 

But  the  plaintiff  alleged  breaches  of  the  covenant  of  seizin 
as  well  as  that  of  quiet  enjoyment,  and  prayed  for  general  relief. 
In  such  a  case  the  courts  will  look  to  the  allegations  and  proofs 
and  give  the  plaintiff  such  relief  as  the  justice  of  his  case 
demands,  consistently  with  the  facts  set  out  in  the  complaint 
and  not  disputed. 
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The  plaintiff  alleged  that  two  I3arcels  of  the  sixty  acres  pur- 
chased by  him  from  the  defendant,  the  one  consisting  of  twenty- 
four  acres,  and  the  other  of  nine  acres,  had  been  claimed  by 
persons  having  paramount  titles,  and  that  he  had  had  to  pay  one 
hundred  dollars  to  remove  the  incumbrance  from  the  twenty- 
four-acre  tract. 

The  defendant  admitted  he  had  no  title  to  either  of  these  par- 
(*els  of  land. 

As  a  general  rule  a  plaintiff  cannot  recover  in  an  action  for  a 
breach  of  covenant  for  (juiet  enjoyment,  without  showing  an 
eviction  from  the  possession  under  a  paramount  title,  and  the 
measure  of  damages  in  such  cases  is  the  price  paid  for  the  land, 
with  interest.      Williams  v.  DeemaUf  2  Dev.,  4S3. 

But  in  an  action  upon  a  covenant  of  seizin,  all  the  plaintiff 
need  show  is  that  defendant  had  no  title  or  no  right  to  convey. 
Wilson  V.  Forbes,  2  Dev.,  30;  Rawle  on  Covenants  for  Title, 
(S^y]  Brant  v.  Foster,  5  Iowa  Rep.,  287. 

The  reason  of  the  distinction  is  that  a  covenant  for  quiet  enjoy- 
ment is  a  covenant  for  possession,  and  that  of  seizin  is  a  covenant 
for  title,  the  word  being  used  as  synonymous  with  rifjht.     In  an 
action  upon  tlie  former  covenant,  an  eviction  must  be  alleged  in 
the  complaint  or  declaration,  but  on  the  latter,  it  is  only  necessary 
to  negative  the  words  of  the  covenant  and  to  allege  that  the 
grantor  had  no  seizin  or  title  to  the  land.     4  Kent.  Com.  479; 
Richest  v.  SiiT/der,  9  Wend.,  416.     And,  as  a  general  rule,  the 
measure  of  damages  is  the  same  for  a  breach  of  covenant  of 
seizin  as  for  a  breach  of  covenant  of  quiet  enjoyment.      ]Vilson 
V.  Forbes,  suj)ra.     This  rule  of  damages  is  applicable  to  those 
cases  where  there  is  an  eviction  from  the  whole  of  the  land  con- 
veyed, or  a  want  of  title  to  the  same.     But  where  there  is  an 
eviction  from  a  want  of  title  to  only  part  of  the  land  conveyed, 
and  the  plaintiff  has  been  put  to  the  necessity,  as  in  this  easCy 
to  advance  money  to  remove  an  incumbrance,  the  measure  of 
damages  is  more  difficult  to  l>e  fixed. 

AVe  think  11  is  Honor  very  properly  refused  to  give  the  instruc- 
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tions  asked  for  by  the  defeudant,  upon  the  question  of  damages, 
but  we  are  also  of  the  opinion  that  there  was  misdirection  in  the 
instruction  which  he  did  give  to  the  jury. 

It  is  well  settled  that  a  party  who  purchases  land  with  cove- 
nants for  seizin  or  quiet  enjoyment  may  protect  him>elf  by  buy- 
ing in  the  outstanding  title.     Faucett  v.  Woods,  5  Iowa,  400. 

When  that  is  done  the  measure  of  damages,  according  to  the 
Ix'st  lights  we  have  been  able  to  obtain  on  the  point  i.<,  that  the 
damages  in  such  a  case  would  be  limited  to,  or  measured  by,  not 
the  value  of  the  land,  but  by  the  amount  reasonably  paid  for 
that  purpose,  provided  it  did  not  exceed  the  purchase  money. 
Faucett  V.  Woods,  supra;  Brant  v.  Foster,  5  Iowa,  2^7;  Wood's 
Mayne  on  Damages,  §255;  Banh  v.  Glenn,  68  ^'.  C,  35.  It 
will  be  seen  from  the  rule  laid  down  bv  the.•^e  authorities  that 
the  price  paid  to  extinguish  the  outstanding  title  must  not  exceed 
the  purchase  money,  and  to  determine  whether  it  exceeded  that 
amount  it  becomes  necessary  for  a  jury  to  n?<ccrtain  the  relative 
value  of  that  parcel,  and  in  doing  so  the  rule  for  their  guidance 
is  not  the  proportion  in  quantity,  as  held  by  His  Honor  in  the 
court  below,  but  such  proportion  as  the  value  of  the  land  covered 
by  the  title  paramount  bears  to  the  value  of  the  whole  land, 
estimated  by  the  consideration.  Cornell  v.  Jackson,  3  Cush.,  500 ; 
Morris  v.  Phillips,  5  Johnson,  49.  But  if  the  amount  paid  to 
extinguish  the  outstanding  title  to  the  twenty-four  acres  shall  be 
found  to  be  more  than  the  assessed  value  of  that  part,  then  the 
amount  so  assessed  shall  be  the  measure  of  damages,  and  this 
latter  measure  applies  as  well  to  the  nine  acres. 

Being  of  the  opinion  that  the  justice  of  the  case  was  not  reacheil 
by  the  jury,  in  consequence  of  the  misdirection  of  His  Honor,  the 
case  must  be  remanded  to  the  superior  court  of  Alexander  county, 
that  proper  issues  may  be  submitted  to  the  jury  upon  the  question 
of  damages  only,  with  instructions  as  to  the  measure  of  damages 
in  accordance  with  the  principle  announced  in  this  opinion. 
Error.  Remanded. 
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OEORCiE  and  JAMES  FOX  v.  LAFAYETTE  STAFFORD. 

Tax  Titles  —Sale  by  Revenue  Collector — Recitah  in  Deed — Bur- 
den of  Proof — Tenants  in  Common. 

1.  One  who  chiinis  under  a  deed  for  land  sold  to  pay  taxes,  must  show  that 

the  law  regulating  such  sales  has  been  complied  with,  in  order  that  the 
deed  may  operate  to  pass  title. 

2.  Ordinarily,  the  recitals  in  such  deed  aro  not  evidence  against  the  delin- 

quent t.nx-payer,  but  the  essential  prerequisites  must  be  proved  aliunde 
the  deed — the  burden  being  on  the  purchaser,  or  those  claiming  under 
liim,  in  the  absence  of  any  legislative  provision  to  the  contrary. 

3.  Ilehi  further :  Where  such  sale  is  made  bv  a  collector  of  internal  revenue 

and  a  deed  executed  to  the  purchaser,  reciting  the  land  purchased,  for 
what  taxes  it  was  sold,  the  name  of  the  purchaser,  and  the  price  bid,  as 
authorized  by  act  of  Congress  (U.  S.  Rev.  Stat.,  U  3198,  3199),  such  dee<l 
is  prima  facie  evidence  only  of  the  facts  required  by  the  act  to  be  stated,  and 
the  burden  of  rebutting  the  presumption  is  on  the  party  claiming 
adversely  to  the  purchaser. 

4.  Held  also:  Where  there  are  other  recitals  in  the  deed,  it  is  incumbent  on 

the  purchaser  to  establish  them  by  evidence  deftors  the  deed ;  as  to  them, 
the  act  of  Congress  does  not  change  the  burden  of  proof. 

').  The  case  of  Overcash  v.  Kilchie,  89  N.  C,  384,  to  the  effect  that  one  of  sev- 
eral tenants  in  common  may  sue  in  ejectment,  approved. 

[Avery  v.  JJow,  4  Dev.,  549;  Love  v.  Gates,  4  Dev.  &  Bat.,  363;  Pentland  v. 
Steivart,  lb.,  386;  Garrett  v.  White,  3  Ired.  Eq.,  131;  Jordan  v.  Roust,  1 
Jones,  110 ;  Taylor  v.  Allen,  67  N.  C,  346 ;  Hays  v.  Hunt,  8o  N.  C,  303; 
Overcash  v.  Kitchie,  89  N.  C,  384,  cited  and  approved). 

Ejectment  tried  at  Spring  Term,  1883,  of  Alexander 
Superior  Court,  before  Gudgei-,  J. 

Verdict  and  judgment  for  defendant;  appeal  by  plaintiffs. 

Mr.  R.  Z.  Linney,  for  plaintiffs. 
Mr.  I).  M.  Furchea,  for  defendant. 

Merrimon,  J.     The  plaintiffs  and  defendant  claim  to  derive 
title  to  the  land  described  in  the  complaint  from  Hugh  Fox, 
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deceased.  The  plain tiffi}  show  title  prima  facie  as  two  of  his 
heirs-at-law. 

The  defendant  allied  that  in  the  life-time  of  the  said  Hugh 
Fox,  he  owed  the  United  States  taxes,  duly  assessed  against  him 
under  the  internal  revenue  laws,  to  the  amount  of  $171.67; 
that  he  failed  to  pay  the  same  as  he  was  bound  to  do ;  that  the 
collector  of  internal  revenue  in  the  sixth  collection  district  in 
North  Carolina  sold  the  land  in  question  on  the  4th  day  of  July, 

1868,  according  to  law,  to  pay  the  taxes  so  due;  that  one  Michael 
Rufty  became  the  purchaser  thereof  and  paid  the  purchase 
money  therefor,  and  in  pursuance  of  sucli  sale  the  collector  exe- 
cuted to  him  a  proper  deed  for  the  land  on  the  4th  day  of  July, 

1869,  and  that  afterwards  Rufty,  by  proper  deed,  conveyed  the 
land  to  the  defendant,  and  under  the  same  he  is  in  and  holds 
possession  thereof. 

These  deeds  were  proved  and  registered  according  to  law,  and 
were  put  in  evidence  by  the  defendant  on  the  trial.  He  oiFered 
no  other  evidence  as  to  title,  and  insisted  that  the  collector's 
deed  was  pnma  facie  evidence  that  all  the  requirements  of  the 
law  necessary  to  a  sale  of  the  land  to  pay  the  taxes  due  from 
Hugh  Fox  had  been  complied  with;  that  the  recitals  iu  the 
deed  were  prima  facie  true,  and  that  by  the  deed  he  had  a  per- 
fect title  as  against  the  plaintiffs. 

The  plaintiffs  insisted  that  the  deed  of  the  collector  did  not 
operate  to  pass  the  title  to  Rufty,  unless  the  collector  had  in  all 
things  strictly  complied  with  the  requirements  of  the  law  author- 
izing the  sale  of  real  estate  to  pay  taxes  due  from  delinquent 
tax-payers  under  the  internal  revenue  laws  of  the  United  States; 
that  the  deed  did  not  operate  per  se  to  pass  the  title,  and  that  the 
recitals  therein  were  not  prima  facie  true.  The  court  held  that 
the  collector's  deed  was  prima  facie  evidence  of  all  the  recitals 
therein  and  operated  per  se  and  without  any  evidence  dehors  the 
deed  to  pass  the  title.  The  plaintiffs  excepted  to  this  ruling  of 
the  conrt. 

Generally,  a  deed  executed  by  the  officer  selling  lands  to  pay 
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taxes,  to  the  purchaser  thereof,  does  not  ipso  facto  operate  to 
pass  the  title  of  the  owner  from  whom  taxes  are  due,  to  the  jnir- 
chaser.  The  operative  force  of  such  deed  de|)ends  upon  whetlier 
the  material  preliminary  recjuirements  of  the  law  necessary  to 
the  sale  have  been  complied  witli.  The  things  to  be  done  pre- 
liminary to  the  sale  are  just  as  essential  in  passing  the  title  as^ 
the  deed  itself;  indeed,  the  latter  is  inoperative  for  any  purpose* 
unaided  by  them.  Upon  the  plainest  principles  of  justice,  the 
land  of  the  delinquent  from  whom  taxes  are  due,  shall  not  be 
seized  and  sold  without  legal  warrant,  and  the  warrant  must 
appear  and  be  made  to  appear  by  him  who  claims  under  it. 

Where,  however,  it  is  made  to  appear  that  the  recpiirements 
of  the  law  have  been  complied  with  by  its  officei-s,  as  to  the 
duties  devolved  upon  them — when  every  essential  act  to  be  done 
appears  to  have  been  done;  and  the  conditions  preliminary  have 
been  performed,  then  the  deed  becomes  conclusive  evidence  of 
the  title  in  the  purchaser. 

And  also,  ordinarily,  the  recitals  in  a  deed  for  land  sold  to 
pay  taxes,  arc  not  evidence  against  the  owner  of  the  property. 
The  things  necessary  and  preliminary  to  and  in  aid  of  it,  must 
be  established  by  proof  aliunde  the  deed.  The  deed  itself  is  not 
prima  facie  evidence  that  the  prerequisites  of  the  law  have  been 
complied  with  by  the  ministerial  officers  conducting  the  proceed- 
ings leading  to  the  sale.  The  fact  of  their  regularity  must  be 
established  by  proper  poof,  and  the  omts  prohandi  rests  on  the 
purchaser,  or  those  claiming  under  him.  It  must  appear  that 
the  taxes  were  due  according  to  law^,  and  that  every  other  mate- 
rial requirement  has  been  complied  with.  Avery  v.  i^o.se,  4 
Dev.,  o49;  Love  v.  Gate,  4  Dov.  &  Bat.,  303;  Penllandw  Stew- 
arty  Ib,f  386;  Garrett  W.White,  3  Ired.  Eq.,  131;  Jordan  v. 
Rouse,  1  Joues,  119;  Taylor  v.  Allen,  07  X.  C,  346;  IJayif  v. 
Hunt,  85  N.  C,  303. 

While  this  is  the  general  and  reasonable  rule  of  law  in  respect 
to  tax  deeds,  it  is  nevertheless  within  the  power  of  the  legisla- 
ture to  change  it  so  as  to  shift  the  onus  prohandi  (as  to  the  gen- 
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eral  prerequisites  to  vsupport  the  deed  and  render  it  effective) 
from  the  purchaser  to  the  j>ersoa  whose  land  has  been  sold  for 
taxes,  and  such  power  has  been  frequently  exercised,  sometimes 
to  one  extent  and  sometimes  to  another  and  different  extent. 
Blackwell  on  Tax  Titles,  79,  80;  Cooley  on  Taxation,  354. 

In  the  case  before  us,  it  is  insisted  that  the  act  of  Congress 
makes  the  recitals  in  the  collector's  deal  prima  facie  evidence 
of  all  the  recitals  therein,  and  of  every  material  fact  necessary 
to  support  and  render  the  deod  effective  to  j)as.s  the  title  to  the 
purchaser. 

A  brief  examination  of  the  statute  will  show  that  it  does  not 
so  provide  in  terms,  nor  can  it  be  reasonably  so  construed  as  to 
give  it  such  effect.  The  Revised  Statutes  of  the  United  States 
p ro V i d e  as  fol lows : 

"Sec.  3198.  Upon  any  sale  of  real  estate,  as  provided  in  the 
precetling  section,  and  the  payment  of  the  2)urchase  money,  the 
officer  making  the  seizure  and  sale  shall  give  to  the  purchaser  a 
(^rtificate  of  purchase,  which  sliall  set  forth  the  real  estate  pur- 
cluised,  for  whose  taxes  the  same  was  sold,  the  name  of  the 
purchaser,  and  the  price  paid  therefor;  and  if  the  said  real  estate 
1)0  not  redeemed  in  the  manner  and  within  the  time  hereinafter 
provided,  the  said  collector  or  deputy  collector  shall  execute  to 
the  said  purchaser,  upon  his  surrender  of  said  certificate,  a  deed 
of  the  real  estate  purchased  by  him  as  aforesaid,  reciting  the 
facts  set  f  )rth  in  said  certificate,  and  in  accordance  v/ith  the  laws 
of  the  state  in  which  such  real  estate  is  situate,  upon  the  subject 
of  sales  of  real  estate  under  execution." 

"Sec.  3199.  The  deed  of  sale  given  in  pursuance  of  the  pre- 
ceiling  section  shall  be  prima  facie  evidence  of  the  facts  therein 
stateil,  and,  if  the  proceedings  of  the  officers,  as  set  forth,  have 
been  substantially  in  accordance  with  the  provision  of  law,  shall 
be  considered  and  operate  as  a  conveyance  of  all  the  right,  title 
and  interest  the  party  delinquent  had  in  and  to  the  real  estate, 
thus  sold  at  the  time  the  lien  of  the  United  States  attached 
thereto." 
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It  will  be  observed  that  the  first  of  the  sections  recited  rc»quires 
tliat  the  certificate  of  purchase  shall  set  forth  four  facts:  1.  The 
real  estate  purchased.  2.  For  what  taxes  the  same  was  sold. 
3.  The  name  of  the  purchaser.  4.  The  price  paid  therefor. 
And  it  requires  that  the  deed  when  it  is  executed  shall  recite 
these  facts.  There  is  no  provision  that  it  shall  recite  any  oth^r 
facts,  and  it  is  only  required,  in  other  respects,  to  conform  to  the 
laws  of  the  state  where  the  sale  was  made. 

The  next  recited  section  provides  that  the  deed  shall  he  prima 
facie  evidence  of  the  facts  therein  stated,  that  is,  of  the  facts 
required  by  the  statute  to  be  stated.  Cooley  on  Taxation,  354, 355; 
March  v.  City  of  JSrooklyii,  59  N.  Y.,  280. 

This  provision  of  the  statute  is  in  derogation  of  the  general 
rule  of  evidence,  and  it  cannot  be  extended  beyond  its  plain, 
reasonable  meaning.  It  cannot  be  construed  to  mean  that  the 
deed  is  to  be  received  as  evidence  of  any  and  every  fact,  beyond 
the  recitals  required  by  the  statute  to  be  made  in  it.  Other 
recitals  of  facts  in  it,  if  there  be  such,  must  be  proved  as  required 
by  the  general  laws  of  evidence.  There  are  no  words  in  the 
statute  that  warrant  such  a  latitudinous  construction  of  it,  as  that 
contended  for.  The  words  certainly  do  not  imply  such  meaning 
as  that  attributed  to  them.  On  the  contrary,  it  is  provided  that 
*^  if  the  proceedings  of  the  officers  have  been  substantially  in 
accordance  with  the  provisions  of  law,"  then  the  deed  .shall  oper- 
ate as  a  conveyance  of  the  right  and  title  of  the  delinquent. 
The  meaning  of  this  is,  that  if  the  proceedings,  that  underlie 
and  give  rise  to  the  focts  required  to  be  recited  in  the  deed,  are 
"substantially  in  accordance  with  the  provisions  of  law,"  then 
the  title  shall  pass. 

Now  what  are  the  material  things  to  be  done  to  the  end  that 
the  sale  may  be  made  and  the  deed  duly  executed?  It  is  made 
the  duty  of  the  collector  to  require  and,  if  need  be,  compel  i>er- 
sons  liable  to  pay  taxes,  to  make  returns;  thereupon,  the  Com- 
missioner of  Internal  Revenue  is  required  to  make  proper  assess- 
ments, and  certify  the  same  to  the  co!le(!tor,  and  the  collector 
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most  then  give  ten  days'  notice  to  the  person  assessed  to  pay  the 
taxes  so  assessed  against  hini^  stating  the  amount  and  demanding 
payment.  It  is  not  until  this  shall  be  done  and  there  has  been 
neglect  or  refusal  to  pay  the  taxes  due,  that  the  amount  of  it 
becomes  a  lien  in  favor  of  the  United  States,  which  the  collector 
may  enforce  by  distraint  and  sale,  nor  can  there  be  a  seizure  and 
sale  of  the  real  estate  to  pay  taxes,  until  there  shall  appear  to  be 
a  failure  to  find  goods,  chattels,  or  effects  to  satisfy  the  sum  due, 
and  there  must  be  given  to  the  delinquent  a  notice  of  the  prop- 
erty to  be  sold  and  the  time  and  place  of  sale.  Rev.  Statutes 
U.  S.,  §§3172,  3199. 

All  these  things  are  required  to  be  done  and  arc  prerequisites 
to  a  sale  of  the  land,  but  the  statute  does  not  require  that  the 
fact  that  they  have  been  done  shall  be  set  forth  and  recited  in 
the  deed,  nor  does  it  provide  that  the  deed  shall  be  pnma  facie 
evidence  of  such  facts.  They  must  be  proved  by  evidence  de- 
hors the  deed,  and  as  to  them  the  statute  docs  not  change  the 
burden  of  proof,  and  it  therefore  rests  on  the  purchaser. 

That  these  prerequisites  were  complied  with  was  not  made  to 
appear  on  the  trial,  although  they  were  essential  to  the  operative 
effect  of  the  deed/  The  onus  of  proving  them  rested  on  the 
defendant.  He  might  have  proved  them.  They  were,  or  ought 
to  have  been,  within  his  reach. 

This  construction  of  the  statute  is  fully  sustained  by  the  case 
of  Brown  v.  Goodson,  56  How.  Prac.  Rep.  (X.  Y.),  301,  where 
the  very  questions  raised  in  this  case  were  decided.  See  also 
Williams  v.  Pej/ton,  4  Wheat.,  77 ;  Martin  v.  Davis,  4  McLean, 
211 ;  Jackson  v.  Sheppard,  7  Cow.,  88. 

The  defendant's  counsel,  upon  the  argument,  relied  upon  the 
cases  of  DeTreville  v.  Sfnalls,  98  U.  S.  Rep.,  517;  Keely  v. 
Saunders,  99  U.  S.  Rep.,  441.  These  cases  do  not  apply  to 
the  one  before  us.  They  construe  a  statute  very  different  in  its 
provisions  from  the  one  we  have  construed,  and  we  need  not 
comment  upon  them. 

The  exception  taken  that  the  plaintiffs  cannot  maintain  this 
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action  without  joining  the  other  tenants  in  common  cannot  be 
sustained.  The  point  was  met  and  decided  in  the  case  of  Over- 
cash  V.  Kitchie,  89  N.  C,  384,  and  we  arc  content  to  refer  to 
what  we  there  said  as  applicable  here. 

There  is  error,  for  which  a  new  trial  must  be  awarded.  Judg- 
ment accordingly.     Let  this  be  certified. 

Error.  Veni/te  de  novo. 


JAMES  M.  CHEEK  v.  J.  II.  WATSON  ar.d  another. 

Certiorari — EjecUnUnt,  issue  of  damafjcs  in — Right  to  open  and 

conclude — Evidence, 

1.  X  ccriioTuri  \\\\\   not   be  granted   wlicre  it  appears  that  the  judge  settled 

the  case  on  appeal  upon  due  consideration,  and  omitted  nothing  by  mis- 
take or  inadvertence.     Ciin'ic  v.  Clark,  anie^  17. 

2.  In  ejectment,  the  issue  as  to  damngcs  ought  to  be  submitted  along  with  the 

issues  upon  the  main  question  (here  a  parol  trust),  with  instructions  to 
the  jury  that  if  they  find  the  latter  in  favor  of  the  plaintifl',  then  to  asse*^s 
his  damages;  but  if  for  the  defendant,  then  they  need  not  consider  tlie 
issue  as  to  damages. 

3.  The  order  of  argument  of  counsel  is  regulated  by  a  rule  of  the  superior 

court-     Brooks  v.  Brooks^  ante^  142. 

4.  While  there  should  be  no  departure  from  the  settled  rule  in  reference  tn 

the  admissibility  of  evidence,  yet,  when  one  party  is  allowed  to  get  tiic 
benefit  of  evidence  not  strictly  competent,  the  opposite  party  should  be 
allowed  the  same  latitude  in  combatting  it.  But  if  it  appear  that  the  court 
admitted  improper  testimony  to  an  unwarranted  extent  and  to  the  preju- 
dice of  a  party,  a  new  trial  will  be  granted. 

(Sadderlh  v.  McComba,  67  N.  C,  353;  McDaniel  v.  King,  89  N.  C,  29;  Milier 
V.  MUlefj  Ih.y  209 ;  Johnson  v.  Sedberryy  65  N.  C,  1 ;  PeiTy  v.  Morris,  lb., 
221,  cited  and  approved). 

Petition  by  plaintiff  for  ceiiiorari,  heard  at  February  Term, 
1884,  of  The  Supreme  Court. 
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Mr.  John  Manning^  for  plaintiff. 

Messrs,  Graham  &  Ruffin,  and  Rcade,  Bushee  &  Busbec,  for 
(lefendants. 

Merrimox,  J.  The  plaintiff  suggests  a  diminution  of  the 
record,  in  that  it  "does  not  set  forth  the  entries  appearing  on  the 
summons  and  civil  issue  dockets  of  Durham  superior  court,  and 
a  copy  of  the  written  issues  on  file  in  the  papers  of  the  said 
action." 

It  is  not  indicated  how  such  entries  and  issues  are  material  to 
a  proper  understanding  and  decision  of  the  questions  presented 
by  the  appeal,  and  upon  an  examination  of  the  record,  we  do 
not  find  that  they  are. 

It  is  only  essential  to  send  to  this  court  so  much  of  the  record 
as  is  necessary  to  enable  it  to  see  that  the  court  below  had  juris- 
diction, and  to  properly  understand  and  decide  the  questions  pre- 
sented by  the  exceptions;  all  besides  this  only  tends  to  increase 
the  costs  and  encumber  the  appeal,  while  it  serves  no  useful  pur- 
pose.    Sudderth  v.  3fcCombs,  67  N.  C,  353. 

The  petition  shows  upon  its  face  that  the  court,  in  settling  the 
case  upon  appeal,  had  before  it  and  considered  the  several  mat- 
ters assigned  as  grounds  for  this  application  for  the  writ  of  cer- 
tiorari. It  does  not  appear  that  the  judge,  by  inadvertence, 
mistake,  or  misapprehension,  failed  to  settle  the  case  upon  appeal, 
as  he  intended  to  do,  nor  does  it  appear  that  he  would  probably 
alter  or  correct  it,  as  suggested,  if  he  had  opportunity  to  do  so. 
On  the  contrary,  the  strong  probability  is  that  he  would  not. 

The  affidavit  of  the  counsel  for  defendants  shows  that  the 
court,  in  the  presence  of  counsel  on  both  sides,  occupied  much 
time  in  settling  the  case,  and  did  so  Upon  full  consideration. 

In  cases  like  this,  the  court  will  grant  the  writ  only  where  it 
is  probable  that  the  judge  below  would  correct  some  mistake  in 
the  ease  settled  by  him.  McDaniel  v.  Kingj  89  N.  C,  29;  Ctu-- 
rie  V.  C/arA,  decided  at  this  term,  antCy  17. 

Motion  denied. 
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The  petition  for  the  certiorari  being  disallowed,  the  cause  wa& 
heard  and  determined  upon  the  record  as  filed.  The  action  was 
brought  by  the  plaintiff  to  recover  possession  of  land,  and  tried 
at  Spring  Term,  1884,  of  Durham  Superior  Court,  before 
McKoyj  J. 

After  the  pleadings  were  read,  the  plaintiff's  counsel  moved  to 
be  allowed  to  amend  the  complaint  by  inserting  a  statement  of 
his  damages  for  use  and  occupation  of  the  land,  so  as  to  cDtitle 
him  to  open  and  conclude  the  argument.  His  Honor  refused 
the  motion,  except  upon  payment  of  costs,  and  stated  that  if  the 
jury  should  find  against  the  defendants  upon  the  question  as  to 
the  alleged  parol  trust,  he  would  then  direct  an  inquiry  into 
plaintiff's  damages,  and  in  that  event  would  allow  the  amend- 
ment without  costs.     The  plaintiff  excepted  to  this  ruling. 

The  plaintiff  bought  the  land  on  December  10,  1869,  at  the 
sale  of  the  assignee  in  bankruptcy  of  the  defendant  Watson, 
and  the  issue  niised  as  to  the  parol  trust  was  submitted  to  the 
jury  in  the  following  form: 

"  Did  the  plaintiff  purchase  the  land  described  in  the  com- 
plaint at  the  bankrupt  sale  of  the  defendant's  property  upon  a 
parol  agreement  that  the  defendant  ^should  have  the  right  to 
redeem  the  same  upon  the  payment  of  the  purchase  money  and 
i  n  terest  ?     Answer — Yes." 

The  plaintiff  was  introduced  as  a  witness  in  his  own  behalf, 
and  his  counsel  proposed  to  ask  whether,  at  the  time  of  the  sale, 
the  plaintiff  and  defendant  Watson  were  not  co-sureties  upon  a 
bond  given  by  H.  B.  Guthrie  as  sheriff  of  Orange  county  for 
the  years  1866  and  1867;  and  whether  their  principal  had  not 
been  guilty  of  a  default  in  oflSce,  whereby  a  liability  had  fallen 
on  them  in  the  sum  of  about  §6,000,  from  which  the  defendant 
Watson  was  getting  relief  by  going  into  bankruptcy;  and 
whether,  at  the  time  of  said  sale,  the  plaintiff's  property  was  not 
actually  under  execution  for  this  their  joint  liability;  and,  also, 
whether  the  defendant  Watson  did  not  owe  the  plaintiff  an  indi- 
vidual debt  of  about  $200.     The  defendant   objected  to  this 
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evidence  on  the  ground  of  irrelevancy,  and  the  plaintiff  insisted 
tliat  the  object  in  introducing  it  was  to  show  the  improbability 
of  the  plaintiff's  consenting  to  buy  the  laud  for  the  defendant's 
benefit  and  allow  him  to  redeem  it  under  such  circumstances. 
His  Honor  said  that  with  this  view  the  evidence  would  ha 
admitted,  and  the  plaintiff  then  testified  as  to  these  particulars. 

On  cross-examination  the  plaintiff  was  asked  whether  he  and 
one  Mason,  who  was  also  a  surety  on  the  sheriff's  bond  as  afore- 
said, did  not  agree  with  their  principal  that  the  latter  should 
take  the  money  arising  from  the  taxes  of  1867  and  place  it  in 
plaintiff's  hands  to  buy  his  property  when  sold  for  the  default 
of  the  year  1866,  and  thus  have  the  property  to  meet  the  default 
uf  1867,  and  whether  this  arrangement  was  not  carried  out;  all 
of  which  the  plaintiff  denied ;  but  he  admitted  he  had  pur- 
cha.sed  certain  land  at  that  time  when  sold  by  the  sheriff,  and 
that  he  still  owned  the  same.  The  witness  also  admitted  he 
had  purchased  other  real  estate  with  money  furnished  him  by  a 
son  of  the  said  sheriff,  to  whom  he  gave  his  note  for  $1,100, 
but  the  «same  was  returned  to  him  without  the  payment  of  any 
money.  He  abo  stated  that  he  had  suffered  a  loss,  as  surety  to 
the  said  sheriff,  of  about  $2,000. 

The  defendant,  in  reply,  introduced  said  Mason,  who  testitied 
that  there  was  such  an  arrangement  made  between  himself  and 
the  plaintiff  and  H.  B.  Guthrie,  whereby  the  latter  was  to  fur- 
nish the  money  to  buy  his  property  when  sold,  and  accordingly 
the  money  was  placed  in  plaintiff's  hands,  with  which  he  bought 
Guthrie's  property,  professing  to  do  so  for  the  benefit  of  all  the 
sureties  upon  said  official  bond  for  the  year  1867,  and  that  he 
afterwards  refused  so  to  apply  the  property  thus  purchased, 
claiming  that  he  had  bought  it  for  himself  and  with  his  own 
means.  This  witness  further  stated  that,  instead  of  losing  any- 
thing by  reason  of  his  surety  for  Guthrie,  the  plaintiff  actually 
made  clear  a  valuable  plantation  containing  about  three  luuidred 
acres. 

The  plaintiff  objected  to  this  testimony  ou  the  ground  that 
20 
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the  matters  were  collateral,  and  that  the  defendant  was  bound  by 
the  plaintiflF's  answer  thereto  upon  his  cross-cxanii nation.  Oh- 
jectiofi  overruled,  and  plaintiff  excepted. 

His  Honor  instructed  the  jury,  among  other  things,  to  find 
the  issue  in  favor  of  plaintiff,  unless  they  believed,  not  only  that 
there  was  a  parol  promise  made  by  plaintiff  to  defendant  to  huv 
the  land  for  defendant's  benefit,  but  that  the  effect  of  such  promisn 
was  to  enable  the  plaintiff  to  purchase  it  at  an  undervalue,  and 
thus  make  it  inequitable  for  him  to  hold  the  land. 

The  jury  found  the  issue  in  favor  of  the  defendant,  and  the 
plaintiff  appealed  from  the  judgment  rendered  thereon. 

3Ir.  John  Manning,  for  plaintiff. 

Messrs,  Graham  &  Rvffin  and  Reach,  Busbee  &  Busbee,  for 
(Icfejidants. 

Mefirimon,  J.  If  the  amendment  prayed  for  was  necessary, 
to  grant  it  and  prescribe  the  terms  upon  which,  and  the  juncture 
in  the  progress  of  the  action  at  which  it  should  be  allowed,  lay 
in  the  discretion  of  the  court,  and  the  exercise  of  such  discretion 
is  not  reviewable  here.  It  may  be  said,  however,  that  the  court 
ought  always,  having  a  due  regard  for  the  rights  of  the  parties 
to  the  action,  in  furtherance  of  justice,  to  allow  such  amend- 
ments when  necessary. 

The  court  suggested  that  the  main  question  to  be  tried  was  as 
t)  the  parol  inist  alleged  by  the  defendant  in  his  answer,  and 
ussnred  the  plaintiff  that  if  the  verdict  of  the  jury  in  this  re- 
spect should  be  in  his  favor,  the  amendment  should  be  allowed 
without  costs,  and  a  proper  issue  submitted  as  to  the  quantum  of 
damages. 

As  it  turned  out,  such  an  issue  was  not  material  in  this  case, 
but  we  think  the  course  suggested  by  the  court  does  not  conform 
to  tbe  nsual  practice,  and  that  it  ought  not  to  be  adopted  jls  a 
jirecedent  in  such  cases.  Regularly,  the  issue  as  to  damages 
oughfr  to  have  been  submitted  along  with  the  other  issues,  with 
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instructions  to  the  jury  that  if  they  found  the  i.ssuo  ns  to  thi- 
parol  trust  in  favor  of  the  defendant,  they  uee<l  not  consider  tlie 
issue  as  to  damas:es,  otherwise  they  would  award  such  drtm:ijies 
as  they  might  find  the  plaintiif  entitled  to,  and  like  appropriate 
instructions  should  be  given  in  all  such  cases.  Tlius,  the  action 
should  be  tried  without  multiplying  juries,  and  unnecessary  ex- 
{)enditure  of  costs  and  consumption  of  time;  besides,  this  is  the 
orderly  course  of  procedure. 

It  is  stated  in  the  record  thai  the  purpose  of  the  |)laintifl*  in 
asking  for  the  amendment  before  the  trial,  was  to  put  the  onus 
on  himself  to  prove  the  damages  in  excess  of  ihe  sum  admitted 
by  the  defendant,  if  he  were  liable  at  all,  and  thus  give  the 
plaintiff  the  right  to  make  the  closing  argument  to  the  jury. 
The  order  of  argument  is  now  regulated  by  rules  of  procedure 
in  the  superior  court.  The  decrsion  of  the  court  as  to  who  shall 
he  allowed  to  open  and  conclude  the  argument  in  an  action,  is 
not  reviewable  in  this  court.  It  is  presumed  that  the  court  will 
always  regulate  the  argument  in  each  particular  case,  with  an 
€yc  single  to  fairness,  and  with  strict  justice  to  the  parties  liti- 
gant. It  seems  to  us,  that  the  eowrt  in  this  case  did  so,  for  it  is 
plain  that  the  burden  of  proving  the  affirmative  of  the  main 
issue  submitted  to  the  jury,  rested  upon  the  defendant. 

The  power  of  courts  to  regtllate  matters  of  practice,  and  of 
tliid  court  t0  prescribe  rules  in  resi)€Ct  thereto  for  the  superior 
courts,  cannot  be  questioned.  The  power  is  conferred  by  the 
constitution  and  as  well  by  Th^  Code,  §561.  The  power  to 
regulate  practice  is  exercised  tt)  a  greater  or  less  extent  by  all 
courts.  Johnson  v.  Sedberry,  -65  N.  C,  1 ;  Perry  v.  Morris,  lb,, 
221  ;  Brooks \.  Brooks,  decided  at  this  term,  ante,  142;  Day  v. 
IVordsicarth^  13  How.  (U.  S.  Rt*p.),  363. 

The  exception  to  the  admission  of  evidence  cannot  be  sus- 
tained. The  testimony  of  thopTaitftiff  objected  to  by  the  defend- 
ant ought  \wt  in  strictness  to  M\HJ  been  admitted,  but  the  court 
having  allowed  t  he. plain  tiff  $ffcl>jjn»t  latitude,  properly  allo\vc<l 
I  lie  defendant  opportunity  f5  ffllnbat,  as  well  as  he  could,  tlic 
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ground  laid  by  the  plaintiff  for  an  inference  in  his  favor^  and  to 
the  prejudice  of  the  defendant,  by  evidence  l)earing  directly 
upon  the  matters  testified  to  by  the  plaintiff. 

AYe  do  not  mean  to  be  understood  as  saying  that  the  court 
should  encourage  any  departure  from  the  settled  rules  of  evi- 
dence,  when  the  admission  of  improper  testimony  is  objected  to. 
We  only  say  that  where  one  party  first  gets  the  benefit  of  evi- 
dence  not  strictly   admissible,  the   opposite   party   should  be 
allowed  like  latitude  in  combatting  the  same  under  the  direction 
of  the  court.     It  is  the  duty  of  the  court  to  see  that  equal  jus- 
tice is  done  to  both  sides  on  the  trial  in  the  admission  of.  testi- 
mony.    The  safe  rule  is  to  adhere  strictly  to  the  settled  rules  of 
law.     If  it  appears  that  the  court  has  admitted  improper  testi- 
mony to  an  unwarranted  extent  in  a  case  like  that  mentioned,  to 
the  prejudice  of  the  opposing  party,  this  would  be  ground  for  a 
new  trial.     In  Miller  v.  Miller,  89  N.  C,  209,  cited  by  both 
parties  in  the  argument,  no  more  was  meant  than  what  is  here 
said.     In  that  case  the  evidence  objected  to  was  admitted  on  the 
ground  of  the  latitude  allowed  to  the  defendant  in  calling  out 
particular  facts. 

We  think  the  plaintiff  has  no  just  grounds  of  complaint  at 
the  admission  of  the  testimony  offered  by  the  defendant,  and  the 
judgment  must  be  affirmed. 

No  error.  Affirmed. 


A.  D.  COWLES  and  others  v.  JOEL  T.  FERGUSON. 

Ejectment — ^Pleading. 

1.  The  plaintiff  alleges  he  is  the  owner  of  a  tract  of  land,  describing  it  br 
well-defined  boundaries,  and  that  defendant  is  in  possession  of  part  of 
the  same;  and  the  defendant  claims  title  in  himself  and  admits  lie  is  "Id 
possession  of  said  tract."  The  plaintiff  introduced  in  evidence  a  grant 
covering  the  whole  tract,  and  the  defendant  proved  he  hadlicy?!!  in  pas- 
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Rcxsiim  of  a  small  part,  incliulwl  within  the  boumhiries,  fur  thirty  yearn 
before  suit  brought ;  Held — 

(1)  The  adaiissioo  in  the  defendant's  answer  must  be  understood  to  be 
confined  to  the  part  of  which  he  is  alleged  to  be  in  possession. 

(2)  The  failure  to  disclaim  title  to  the  part  outside  of  that  admitted  to 
be  in  his  possession,  will  not  affect  the  defendant's  right  to  remain  in 
possession  of  so  much  as  he  shows  title  to. 

2.  Held  further :  The  plaintiff  mny  recover  and  the  defendant  will  retain  so 
much  of  the  land  as  each  shows  himself  entitled  to  upon  the  evidence^ 
unaffected  by  the  fact  that  both  set  up  a  claim  to  the  whole  tract. 

S.  Distinction  between  the  former  practice  in  ejectment  where  possession  was 
recovered  without  affecting  the  right  of  property,  and  the  conclusive 
effect  of  a  judgment  as  to  title  under  The  Code,  ()ointed  out  by  Smith, 
C.J. 

{BfeKai/  v.  Glover,  7  Jones,  41 ;  Hipp  v.  Forester,  lb.,  599  ;  Carson  v.  Burnett 
1  Dev.  &  Bat.,  546  ;  Attcell  v.  McLure,  4  Jones,  371,  cited  and  approved). 

Ejectment  tried  at  Fall  Term,  1883,  of  Wilkes  Superior 
Coart,  Ixifore  Shipp,  J, 

The  plaintiff  in  the  first  article  of  his  complaint,  alleges  him- 
self to  be  the  owner  and  entitled  to  the  possession  of  a  tract  of 
land  described  by  well-defined  boundaries  and  containing  one 
hundred  acres. 

In  the  second  article  he  alleges  '^  that  the  defendant  is  in  the 
possession  of  a  part  of  said  tract,''  and  unlawfully  withholds  the 
^me,  without  further  and  more  particular  description. 

The  defendant  denies  the  plaintiff's  asserted  ownership,  or 
that  he  has  any  interest  therein,  and  claims  title  in  himself. 

In  the  second  article  of  the  answer,  he  "  admits  that  he  is 
in  possession  of  said  tract,"  and  avers  it  to  be  "  lawful  and 
rightful." 

Pending  the  action  the  plaintiff  died,  and  his  heirs-at-law 
were  admitted  as  pai-ties  to  prosecute  the  action. 

No  specific  issues  were  framed  upon  the  controverted  facts, 
but  the  cause  was  submitted  to  the  jury,  after  numerous  continu- 
ances, for  a  general  verdict,  in  the  rendition  of  which  they  say 
diev  **find  all  issue?  raised  by  the  plaintiff  in  his  favor." 
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Thereupon  the  court  rendered  judgment  declaring  the  pljun- 
tiffri  to  be  the  owners  in  fee  of  the  tract  described,  and  that, 
upon  the  possession  alleged  and  admitted  in  the  pleadings,  and 
in  the  absence  of  any  disclaim^  of  title  or  possession  as  to  any 
jiart,  the  plaintiffs  recover  possession  of  the  portion  in  tlie 
defendant's  occupation,  with  costs,  and  have  their  writ  of  pos- 
sa^sion.     From  this  judgment  th^  defendant  appeals. 


[& 


3//*.  R.  Z.  Lhiney,  for  plaintiffs 

Messrs,  ArmjiM  &  Armfidd,  for  defemlant. 

Smith,  C.  J.,  after  stating  the  case.  The  plaintiffs  on  the 
trial  showed  in  evidence  a  grant-  from  the  stat^  to  the  original 
plaintiff,  their  ancestor,  his  death  and  the  descent  to  them  as  his 
heirs  of  the  tract  of  land  descri|?ed  in  the  complaint. 

The  defendant  introduced  nq  paper  title,  but  proved  by  two 
witnesses  facts  which  tended  to  show  that  the  defendant  and 
those  under  whom  he  claimed  had  been  in  possession  of  a  small 
part  included  in  the  boundaries  of  the  grant,  consisting  of  three 
or  four  acres,  for  thirty  years  next  before  the  commencement  of 
the  action. 

The  court  intimated  an  opinion  that  upon  the  state  of  the 
pleadings,  the  defendant  not  having  specified  the  part  occupied 
by  him  nor  disclaimed  as  to  the  residue,  the  plaintiffs  would  be 
entitled  to  the  verdict  of  the  jury  if  the  evidence  introduced  by 
them  was  believed,  and  directed  defendant's  counsel  to  proceed. 
This  he  declined,  stating  that  upon  the  view  of  the  law  enter- 
tained by  the  court,  he  supposed  the  cause  w^as  terminated.  The 
jury  returned  a  verdict  for  the  plfljntiffs. 

The  defendant's  answer  may  buar  the  construction  put  upon  it 
by  the  court  as  not  only  denying  the  plaintiffs'  and  asserting  his 
own  title  to  all  the  land  comprised  in  the  grant,  and  admitting  a 
|K)sses8ion  commensurate  with  tlnjee  limits,  but  an  equally  con- 
sistent interjjretation  mav  confine,  tl^e  admission  of  occupation  to 
the  undefined   part   ••['    ir.      Jljcj    |.ilaintiifc>   do  not  uUege  the 
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(lefendant's  |K>^session  to  be  comiueii8urate  with  the  territory 
covered  by  the  grant  aud  set  out  in  the  complaint^  but  to  be  onlij 
of  a  party  without  describing  that  part.  The  answer  admitSf  that 
is,  (foes  not  cleni/y  the  plaintifEi'  averment  that  the  defendant  "  is 
in  possession  of  said  land,"  and  the  admission  should  liave  tlie 
same  restriction  as  the  averment  to  which  it  is  a  response.  Be- 
yond this  it  would  not  he  an  admissiony  but  the  statement  of  an 
independent  fact.  If  this  comprehensive  import  be  given  to  ti)e 
answer,  it  is  met  by  the  plaintiffs'  allegation  restricting  the 
possession  to  a  pail  only,  and  as  a  general  rule  the  plaintiff 
recovers  according  to  his  own  allegations  and  tlie  ca6e  made  in 
the  complaint. 

But  we  do  not  attacli  the  same  significance  to  the  form  of  the 
answer,  however  interpreted,  as  the  court  has  in  its  bearing  upon 
the  rights  of  the  defendant.  Assuming  that  the  defendant  claims 
title  and  possession  as  following  it  to  tlic  whole  tract^  and  upon  the 
proof  is  unable  to  make  good  his  claim,  shall  he  for  thi^  reason 
be  denied  the  right  to  retain  the  part  to  which  he  doe:^  show  title 
and  possession?  Conceding  as  we  must,  in  reviewing  the  ruling 
of  the  court,  that  by  a  long  adverse  possession  the  defendant  ha> 
acquired  title  to  the  part  so  occupied,  and  it  is  the  8ame  if  his 
evidence  would  warrant  the  jur>'  in  so  finding,  the  plaintiffs  will 
not  fail  in  their  action,  because  they  do  not  show  themselves 
entitled  to  the  whole  area  claimed  in  the  complaint  They  will 
recover  so  much  as  they  show  title  to,  though  less  than  the 
whole;  and  this,  because  the  claim  to  ail  is  a  claim  to  oil  the 
|)arts  which  make  the  whole,  the  greater  including  the  less. 

The  same  principle  applies  to  the  defence  with  wjual  ij'  not 
greater  force.  The  defendant  cannot  be  denied  tlie  right  :i» 
retain  so  much  of  the  land  in  dispute  as  he  proves  hinistlf  to  he 
the  owner  of,  because  his  assertion  of  title  and  pos.^es.'rioji  tn  ail 
could  not  be  snstaine<l.  He  is  not  to  be  deprived  of  what  is  his 
own  beamse  he  claimed  more  than  belongs  to  hin).  Iiuk'eil  li'< 
niMi  is  stronger,  fi»r  In*  retains  all  to  which  the  plaintiffs  cami.): 
show  title  in  thcniselvcs,  Ixieanso,  though  the  defendant's  p  >.^v-- 
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sion  mav  be  wrongrfiil  as  to  the  true  o\vnei*s,  it  is  not  \vron"^*ul 
to  the  i)lain tiffs  whose  recovery  is  coiifiiit'd  V\  wlint  is  proved  to 
belong  t«»  them. 

Tlie  true  and  governing  rule  applicable  to  cnnfliciing  claims 
set  up  to  the  same  land  by  the  parties  to  the  action  is,  and  must 
be,  that  tliey  recover  and  retain  resj)ectively  what  each  shows 
himself  entitled  to  upon  the  evidence,  unaffected  by  the  fact  that 
both  set  up  claims  to  the  whole,  with  this  qualification,  that  so 
much  as  does  not  belong  to  either  remains  undisturbed  with  the 
one  in  possession.  This  rule,  just  in  itself,  seems  to  have  been 
subordinated  to  some  technical  principle  of  pleading  which 
refused  to  the. defendant  his  right  to  hold  what  was  his  owd, 
because  he  did  not  disclaim  as  to  the  residue  of  the  tract;  in 
other  words,  he  claimal  too  mnch,  and  therefore  cannot  keep 
what"  is  his  own. 

The  court  was  perhaps  misled  by  what  is  said  by  Peauson, 
.(\  J.,  in  3fcKay  v.  Glover,  7  Jones,  41,  that  "if  a  plaintiff  suc- 
ceeds in  showing  title  to  any  part  of  the  land  contained  in  the 
demise,  of  which  the  defendant  is  in  possession,  the  jury  may  rc- 
turn  a  general  veixiict;  although,  as  to  the  other  part,  the  plain- 
tiff failed  to  show  title."  But,  he  adds:  "The  court  may,  in  its 
discretion,  direct  the  jury  to  find  specially,  so  as  to  run  the  Vine 
between  the  plaintiff  and  the  defendant;  but  the  usual  coui'sc  is 
not  to  complicate  the  enquiry,  and  to  allow  a  general  verdict,  if 
(lie  plaintiff  makes  out  his  case  as  to  any  part  of  the  land  held 
by  the  defendant,  and  the  plaintiff  then  takes  out  a  writ  of  pos- 
session at  his  peril."  This  is  said  about  the  old  form  of  the 
letion  of  ejectment,  whose  object  is  to  get  possession  for  the  les- 
sor of  the  plaintiff,  and  the  determination  affects  no  right  of 
property  in  either.  Its  results  are  unlike  the  result  of  the  action 
under  the  Code  of  X^ivil  Procedure,  which  may,  as  iu  other  ac-- 
tions,  conclude  and  settle  the  title  when  that  is  put  in  issue,  and 
such  is  the  effect  of  the  judgment  rendered  in  this  case,  if  allowed 
to  stand. 

But  we  think  the  question  is  disposed  of  by  former  adjudic;i- 


FEBRUARY  TERM,  1884.  »13 


COWLEH  V.    FeROUHOK. 


tions  under  the  old  system  of  practice,  to  some  of  which  we  will 
advert. 

In  Carson  v.  Burnett^  1  Dev.  &  Bat.,  546,  the  declaration 
covered  several  tracts,  and  the  defendant  proved  title  in  himself 
to  those  w^hich  were  in  his  tenant's  possession.  The  lessor  in- 
sisted upon  a  verdict  for  that  to  whicli  he  had  shown  title,  and  it 
was  held  that  he  was  not  entitknl  to  a  verdict,  although  the  de- 
fence was  general. 

In  Aiwell  v.  McLure,  4  Jones,  371,  Pearson,  J.,  in  the  opinion, 
for  the  purpose  of  illustration,  puts  this  case:  Suppose  the  decla- 
ration IS  for  a  tract  of  land,  setting  out  the  metes  and  bounda- 
ries; the  party  upon  whom  the  declaration  is  served  makes 
himself  defendant;  on  the  trial  it  turns  out  that  the  defendant 
has  title  to  so  much  of  this  tract  as  he  is  in  possession  of;  the 
plaintiff  has  title  to  the  remainder,  but  the  defendant  never  was 
in  po&session  of  that  part.  The  defendant  is  entitled  to  judg- 
ment because  the  plaintiff  has  failed  to  prove  that  he  (the  defend- 
ant was  in  possession  of  any  land  to  which  he  (the  plaintiff) 
had  title. 

But  the  very  question  now  before  us  was  considered  and  an- 
swered by  the  court.  Battle,  J.,  delivering  the  opinion  in  Hi]}}) 
V.  Forester,  7  Jones,  599. 

"It  has  been  suggested,"  say  the  court,  "that  the  declaration 
included  the  whole  tract  granted  to  Franks,  and  as  the  defend- 
ant did  not  disclaim  for  the  part  of  which  he  was  not  in  pos- 
session, the  lessor  was  entitled,  at  least,  to  a  verdict  for  tliat  part. 
That  proposition  cannot  be  sustained;  because,  as  to  such  i)art  he 
was  already  in  possession,  and  could  not,  therefore,  maintaiii 
ejectment  against  another  person  for  it.  According  to  a  rule 
well  established  in  this  state,  he  could  not  recover  without  show- 
ing a  better  title  than  the  defendant  to  the. land  of  which  he 
had  shown  the  defendant  to  be  in  possession." 

If  this  was  the  prevailing  practice  under  the  former  system 
when  no  right  was  concluded  by  the  result  beyond  the  present 
possession,  much  more  must  it  be  I'ecognized  under  the  new  prac- 
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tice,  when  the  consequences  of  a  determination  may  be  perma- 
nently to  settle  the  title  to  the  i)roperty  in  dispute.  In  the  face 
of  a  direct  denial  of  the  plaintiffs'  property  in  the  entire  tract 
and  of  proof  of  title  to  part,  of  which  the  defendant  may  have 
only  been  in  possession,  the  judgment  fixes  title  in  the  plaintiffs 
to  the  entire  tract,  inclusive  of  that  which  belongs  to  the  defend- 
ant. The  ruling  which  leads  to  this  result  must  be  erroneous. 
There  must  be  a  new  trial,  and  it  is  so  ordered.  I^et  this  be 
certified. 

Error.  Venire  de  novo. 


*JOHN  TYSON,  Jr.  v.  O.  J.  SHEPHERD  and   olhers. 

Ejectment,  pleading  in, 

1.  In  ejectment,  the  plaintiff  alleged  that  he  was  the  ''owner  in  fee  of  the 

land/'  and  that  defendant  '^  unlawfully  withholds  possession  thereof  from 
the  plaintiff'';  and  the  defendant  denied  the  first  allegation,  but  made  no 
answer  to  the  second ;  Held,  that  an  issue  as  to  the  plaintifTs  seizin  ii> 
fee  was  immaterial,  inasmuch  as  the  failure  to  answer  the  second  allega- 
tion was  an  admission  of  the  wrongful  withholding  the  (lossession  from 
the  plaintiff. 

2.  The  averment  in  the  complaint  of  the  **  unlawful  withholding  "  is  sufficicni 

under  The  Code. 
{GctrrcU  V.  Trotter,  65  N.  C,  430;  Johnston  v.  Pate,  83  N.  C,  110,  ciied  and 

approved). 

Ejectment  tried  at  Spring  Term,  1883,  of  Akson  SujKTior 
Court,  before  MacRae,  J. 

The  defendants  appealed  from  the  ruling  and  judgment  nf 
the  court  below. 


'Mr.  Jii!»tioe  AsfiiE  did  not  sit  (in  the  hearing  of  ihis  caso. 


FEBRUARY  TERM,  1S84.  315 

Tyson  v.  Shepherd. 

Messrs.  S.  T.  Ashe,  J,  A,  Lockhart  and  T.  P.  Devcreuxy  for 
plaintii!'. 

Messrs.  J.  D.  Shaia,  Strong  &  SmedeSy  and  J.  /).  Fcmberton, 
for  defendants. 

Smith,  C.  J.  The  complaint  alleges  in  the  first  article  that 
the  plaintiff  is  the  "owner  in  fee-simple  of  the  land  described," 
and  in  the  second  : 

"That  the  defendants  unlawfully  withhold  the  possession 
thereof  from  the  plaintiff,"  and  demand  judgment  for  possession 
and  damages. 

The  defendants  deny  the  allegation  that  the  plaintiff  is  "owner 
in  fee-simple  of  the  land  described  in  the  complaint  or  any  part 
thereof,"  and  make  no  answer  to  the  allegation  contained  in  the 
second  article  of  the  complaint. 

At  tlie  trial  the  defendants  proposed  an  issue  as  to  the  plain- 
tiff's seizin  in  fee,  which  was  refused  by  the  court  as  immaterial, 
inasmuch  as  the  failure  to  answer  the  second  allegation  of  the 
complaint  wag  an  admission  that  they  were  in  possession  and 
withholding  it  from  the  plaintiff  wrongfully,  and  possession  and 
damages  were  only  claimed  in  the  action. 

The  jury  assessed  the  damages,  the  only  enquiry  submitted  to 
them,  and  from  the  judgment  thereon  the  defendants  appeal. 

While  the  title  of  the  plaintiff,  as  owner  in  fee  of  the  land, 
.  when  asserted,  may  be  put  in  issue  by  the  defendants'  denial  and 
require  proof  in  its  support  in  order  to  a  recovery,  tlie  right  of 
possession  may  have  been  separated  from  the  inheritance,  so  that 
the  seizin  may  be  in  one  and  the  right  of  possession  in  another,  the 
latter  may  successfully  prosecute  his  action  to  get  or  regain 
posst^ssion  from  a  wrong-doer. 

The  defendants'  answer  seems  to  reco<j:nize  this  distinction, 
and  while  they  (?fjntr«»vert  the  al!e«^ation  of  full  ownership  in 
the  plaintiff,  they  couckIc  his  right  to  possession  and  their  wrong- 
ful withholding  from  him.  How  couhl  their  occupation  be  a 
wn>n.:^  to  him  unless  it  was  iii(!.>nsistont  with  his  right  to  occupy 
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the  promises?  And  if  so,  the  state  of  the  title  is  nor  drawn  in 
controvei'sy,  nor  the  plaintiff  called  on  to  show  that  it  is  vested 
in  him.  His  right  to  a  jndgnjent  for  what  he  demands  is  as 
complete  as  if  he  had  title  in  fee. 

Some  comments  have  been  made  upon  the  form  of  the  allega- 
tion in  characterizing  the  defendants'  withholding  as  wrongful, 
as  blending  a  fact  with  matter  of  law  and  not  in  accordance  with 
the  rules  of  pleading  introduced  by  the  Co<le  of  Civil  Procedure. 

The  complaint  would  not  be  defective  in  failing  to  aver  "that 
the  defendants  illegally  and  wrongfully  withheld  the  possession 
from  the  plaintiff,  yet  the  absence  of  those  words  was  a  subject 
of  exception  in  the  case  in  which  that  ruling  was  made.  Gar- 
rett V.  Trotter,  65  N.  C,  430. 

It  is  certainly  an  appropriate  form  of  charging  the  defend- 
ants, and  an  admission  of  the  fact  and  law  involved  in  the 
plaintiff's  claim  to  be  put  in  possession.  An  occupation  may  Ik* 
rightful  or  wrongful,  and  a  defendant  may  admit  his  possession 
wrongful  against  one  claiming  it  and  dispense  with  an  enquir}' 
as  to  its  lawfulness. 

This  the  defendants  do,  and  thus  they  submit  to  the  judgment 
of  the  court  against  them. 

The  policy  of  the  new  system  is  to  narrow  controversy  to 
such  disputed  mattei's  as  are  necessary  to  be  disposed  of  in  order 
to  a  final  determination,  and,  when  the  concessions  are  sufficient 
for  such  purpose,  to  disregard  others  which  are  not  essential. 

We  arc  not  disposed  to  acquiesce  in  such  refinements  as  were 
made  by  the  supreme  court  in  California,  where  in  Payne  v. 
Treadwelly  5  Morris'  Rep.,  310,  it  is  held  that  an  allegation  of 
ownerehip  in  fee  and  possession  in  defendant  unlawfully  with- 
held, was  insufficient,  for  the  reason  "  that  the  defendant  may  be 
in  possession  as  tenant  or  otherwise,  and  his  possession  consist- 
ent with  the  plaintiff's  title";  nor  to  the  ruling  in  New  York 
in  Lawrence  v.  Wright,  2  Duer,  673,  where  it  is  declaretl  that  an 
averment  of  title  in  the  plaintiff  is  defective,  in  that  it  is  not  a 
statement  of  fact  but  a  conclusion  of  law. 
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On  the  other  hand,  such  a  complaint  as  was  filed  in  Payne  v. 
Treadwdl  is  sustained  on  demurrer  by  the  supreme  court  of  New 
York,  in  Sanders  v.  Leary,  16  How.  Pr.  Rep.,  308,  while  this 
court  has  declared  a  demurrer  to  a  complaint  in  such  form  frivo- 
lous, in  Johnson  v.  PatCy  83  N.  C,  110. 

There  is  no  error  and  the  judgment  must  be  affirmed. 

No  error.  Affirmed. 


J.  G.  YANCEY  and  wife  v.  D.  W.  GREENLEE. 
Ejectment — Tenants  in  Common — Appeal^  motion  to  dismiss. 

1.  The  defendant's  defence,  resting  upon  an  alleged  possession  of  the  land 

under  one  of  several  tenants  in  common,  has  no  application  to  the  facts 
of  this  case. 

2.  One  of  several  tenants  in  common  may  sne  for  the  recovery  of  possession 

of  the  whole  tract. 

.3.  A  motion  to  dismiss  an  appeal  for  want  of  an  appeal  bond  will  not  l>e 
entertained  after  argument.    89  N.  C,  597 — Rule  2,  Jo. 

[Godfrey  v.  Cariwrightf  4  Dev..  487  ;  Bronson  v.  Paynter^  4  Dev.  &  Bat.,  393; 
Holdfast  V.  Shepard,6  Ired.,  361  ;  Pierce  v.  Wane(t,10  Ired.,  446;  Hutchi- 
son V.  Rumfelt,  82  N.  C,  425,  cited  and  approved). 

Ejectment  tried  at  Spring  Term,  1879,  of  McDowell 
Superior  Court,  before  Graves,  J. 

The  complaint  is  in  the  usual  form  for  the  recovery  of  land, 
averring  ownership  in  the  plaintiffs  and  their  right  to  the  pos- 
.session  of  the  tract  of  land  described  with  definite  boundaries?, 
and  the  wrongful  occupation  and  withholding  by  the  defendant. 
The  defendant's  answer  denies  the  plaintiffs'  title  and  their  claim 
to  sole  and  exclusive  possession,  admits  himself  to  be  "  in  the 
possession  of  certain  lands  immediately  adjoining  the  lands 
described  in  the  first  paragraph  of  the  plaintiffs'  complaint,  by 
the  consent  and  authority  of  one  of  the  owners,"  and  adds  as 
new  matter  and  a  further  defence  to  the  action  : 
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That  the  lauds  nieutioned  in  the  complaint,  and  the  lauds 
immediately  adjoining,  occupied  by  him,  are  parts  of  the  real 
estate  of  one  John  H.  Greenlee,  which  at  his  death  and  by  his 
intestacy  descended  to  his  two  children,  James  H.  Greenlee  and 
Hannah  A.  E.  Flemming,  and  that  the  moiety  of  the  latter  by 
her  death  and  intestacy  descended  to  her  heirs-at-law,  to-wit:  the 
plaintiff  Mary  W.,  W.  W.  Flemming  and  Samuel  H.  Fleramiag, 
and  that  both  tracts  are  now  held  by  these  several  parties  as 
tenants  in  common ;  and  that  the  defendant  is  in  possession  of 
the  said  contiguous  tract  under  and  by  authority  of  the  said 
James  H.  Greenlee,  the  owner  of  an  individual  moiety  therein. 

After  many  continuances,  the  case  was  submitted  to  thejiirv 
at  spring  term,  1879,  and  tliey  returned  an  affirmative  response 
to  the  following  issues : 

1.  Is  the  defendant  in  the  adverse  passession  of  the  land 
described  in  the  complaint,  or  any  part  of  it  ? 

2.  If  he  is  in  possession  of  any  of  the  land  aforesaid,  is  said 
possession  wrongful  ? 

3.  Is  the  plaintiff  entitled  to  the  possession  of  the  lands 
described  in  the  complaint? 

From  the  judgment  rendered  upon  these  findings  the  defend- 
ant appeals. 

Ml',  ir.  W.  Flemming,  for  plaintiffs. 
Mi\  G,  X.  Folk,  for  defendant. 

Smith,  C.  J.,  after  stating  the  case.  There  is  no  assignment 
of  errors  accompanying  the  recoixl,  and  from  an  in.spection,  we 
<*an  discover  none. 

The  appellant's  counsel  suggests  that  the  defence  rests  upon 
an  alleged  tenancy  in  common  of  the  land,  with  the  assent  of 
one  of  whom  the  defendant  occupies,  and  that  an  issue  should 
have  been  framed  to  present  that  nmtter  to  the  jury.  The 
answer  to  this  is  obvious: 

I.  The  plaintiffs  do  not  sue  for  the  recovery  of  the  adjoininjr 
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tract  to  which  the  defence  applies,  according  to  tlic  defendant's 
own  statements,  but  land  which,  though  it  may  be  held  by  them 
in  common  with  others,  he  sets  up  no  claim  to  hold  in  this  suit. 

2.  The  defendant  denies  the  plaintiffs'  title  to  the  land  de- 
:5cribed  in  the  complaint,  and  also  his  wrongful  occupation  of  it. 

3.  The  defence,  if  applicable  to  the  land  from  which  the 
plaintifli)  seek  to  eject  him,  could  have  been  made  available 
under  the  second  issue  as  to  his  wrongful  holding,  since  his  pos- 
session, under  one  of  several  tenants  etjually  entitled  to  possess, 
could  not  be  wrongful  against  another. 

4.  The  findings  of  the  jury  negative  the  matters  set  up  in 
opposition  to  the  recovery,  for  by  their  verdict  he  is  declared  to 
be  in  the  adverse  and  wrongful  possession  of  land  to  which  the 
plaintiffs  are  entitled. 

If  the  land  sued  for  belongs  to  the  feme  plaintiff  and  othei-s 
in  common,  she  has  an  undoubted  right  to  expel  an  intruding 
trespasser  and  regain  or  recover  the  possession,  her  right  being 
full  and  complete,  although  others  have  the  same  right.  Even 
in  the  old  form  of  ejectment,  one  or  more  of  several  tenants  in 
common  could  make  a  demise  enabling  the  lessee  to  recover,  as 
the  following  case:^  show,  against  a  usurper:  Godfrey  v.  Cart- 
wrighiy  4  Dev.,  487 ;  Bronson  v.  PaynieVy  4  Dev.  &  Bat.,  393 ; 
Holdfast  v.  Shepard,  6  Ired.,  361 ;  Pierce  v.  Wanett,  10  Ircd., 
446. 

It  must  be  declared  that  there  is  no  error,  and,  according  to 
the  well  established  rule,  when  none  appears  the  judgment  must 
be  affirmed.  • 

The  motion  to  dismiss  for  want  of  an  appeal  undertaking 
comes  too  late  after  argument  and  cannot  at  this  stage  of  tlie 
case  be  entertained  under  the  rule,  89  N.  C,  597,  as  construed 
in  Hutchison  v.  Rumfelt,  82  N.  C,  425. 

No  error.  *  Affirmed. 
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JOHN  R.  SAVAGE  and  others  v.  JOHN  F.  LEE  and  others. 

Deed — Estate  of  Freehold  infuturo — Livery  in  Seizin  abdiihed, 

1.  An  estate  of  freehold  to  commence  in  futuro  can  be  conveyed  by  a  deed  of 

bargain  and  sale  operating  under  the  Statute  of  Uses,  or  by  executorj 
devise;  Therefore,  an  estate  to  H.  for  life  and  at  her  death  to  herchildrea 
in  fee,  reserving  a  life  estate  to  the  grantor,  is  good. 

2.  Held  further,  that,  independently  of  the  Statute  of  Uses,  a  deed  under  the 

net  of  assembly  abolishing  livery  of  seizin  and  substituting  registratioa 
therefor,  may  operate  to  pass  a  freehold  estate  infuturo. 

(Hodges  v.  Spieer,79  N.  C,  223;  Davenport  v.  Wynne,  6  Ired.,  128;  &«a«r  v. 
Blythe,  1  Hay.,  259;  Jones  v.  Potter,  89  N.  C,  220 ;  Hogan  v.  Strayhom,  69  N. 
C,  279,  cited  and  approved). 

Civil  Action  tried  at  Spring  Term,  1883,  of  Chowan  Su- 
perior Court,  before  Sheplierdy  J, 

The  following  facts  were  agreed  upon : 

1.  Reddick  Watson  died  in  April,  1881,  seized  of  a  house 
and  lot  in  the  town  of  Edenton,  leaving  the  plaiutiiTs  his  only 
heirs-at-law. 

2.  On  the  2d  day  of  February,  1866,  he  conveyed  the  said 
land  by  deed  to  Hannah  Watson  during  her  natural  life,  and  at 
her  death  to  her  three  children,  Reddick,  Florence,  and  Nioey 
Watson,  in  fee-simple,  reserving  to  himself  a  life  estate  therein. 

3.  He  was  never  married,  and  the  children  were  the  natural 
children  of  Reddick  by  the  said  Hannah. 

4.  Hannah  died  before  Reddick  AVataon,  leaving  the  said 
children  surviving  her,  and  they  are  now  living. 

5.  The  defendant  Nicey  is  one  of  them,  and  is  tlie  wife  of  the 
defendant  Lee. 

6.  The  defendants  are  in  possession  of  said  land,  claiming  tlie 
same  by  virtue  of  said  deed,  and  have  refused  after  demand  to 
deliver  the  possession  to  the  plaintiffs. 

If  the  court  shall  be  of  opinion  with  the  plaintiffs,  judgment 
is  to  be  entered   that  they  recover  possession  of  the  premises 
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(leacribed  in  the  complaint,  and  that  a  jury  a^;scss  their  tlainngc 
against  the  defendants  for  detention  of  the  same,  otherwise  jiul-- 
ment  is  to  be  enteretl  for  defendants. 

eludgment  was  rendered  in  behalf  of  the  defendant.--,  Irum 
which  the  plaintiffs  appealed. 

3It\  Jr.  ^1.  Moore,  for  plaintiffs. 
Mr.  ir.  I).  Prude li,  for  defendants^. 

AsHK,  J.  The  sole  question  presentcnl  l)y  ihe  en-(  agreed"- 
whether  tlie  deed  in  ipiestion  passed  any  estate  to  tlie  defend- 
ants. The  deed,  which  is  sent  np  as  part  of  the  record,  eon vrv«. 
in  terms  the  land  in  controvei*sv  to  Hannah  Watson  for  life,  and 
at  her  death  to  her  three  children,  Keddick,  Florence  and  Xie^  y 
\Vat>on,  in  consideration  of  "their  kind  attention  and  as  faith- 
ful servants  to  the  vendor  in  sickness  as  well  as  in  health,''  and 
tor  the  further  consideration  of  live  dollars  to  the  vendor  i.'i 
hand  paid  by  the  vendees,  reserving  to  the  vendor  his  life-tin i 
right  in  the  premises.  The  deed  wa-j  duly  admitted  to  prohjir 
and  registered,  as  appears  by  the  certifi(*ate  of  the  probate  jud.^ 
and  register  of  deeds  for  the  county  of  Chowan. 

It  is  contended  by  the  plaintiffs  tiiat  the  deed  was  void  and 
jKLssed  no  title  to  the  defendants,  because  it  conveyed  an  estate 
of  freehold  to  commence  in  futiLro.  In  other  words,  that  o:.e 
seized  of  an  estate  in  fee-simple  cannot  convey  the  freehokl  \o 
another  and  reserve  a  life  estate  in  the  land  conveyed  ;  tliat  the 
effect  of  this  deed  was  the  same  as  if  the  bargainor  had  simply 
conveyed  the  land  to  the  defendants  to  take  effect  and  be  enjay<  d 
af\er  his  death;  and  that  it  is  a  rule  of  the  common  law  tliat  an 
estate  of  freehold  cannot  be,  created  to  commence  in  faturo 
except  after  an  estate  for  years:  it  must  take  effect  presently 
either  in  possession  or  remainder,  for  the  reason  that  at  c  )inmon 
law  no  freehold  in  lands  could  pass  without  livery  of  seizin, 
which  must  operate  immediately  or  not  at  all. 

Conceding  this  to  bo  the  proper  construetion  of   the  deed, 
21 
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"yet  deeds  acting  under  the  statute  of  uses,  such  as  bflrgaiu 
and  sale,  covenant  to  stand  seized,  or  a  conveyance  to  n.se-*,  or 
even  a  devise,  may  give  an  estate  of  freehold  to  conftnence  in 
fuiuro;  as  a  bargain  and  sale  to  A  and  his  heirs  from  and  after 
Michaelmas  Day  now  next  ensuing,  is  good,  and  the  use  in  the 
meantime  results  to  thf  bargainor  or  his  heirs."  2  Black.,  166, 
note  2,  citing  2  Prest.  on  Con  v.,  157,  and  Saunders  on  Uses  and 
Trusts,  1  vol.,  127,  and  2  vol.,  98. 

At  the  common  law  a  use  might  be  raised  by  a  deed  of  feoff- 
ment, but?  it  wa3  necessary  to  make  livery  of  seizin  to  the  feof- 
fee. After  the  statute  of  Henry  VIII.  transferring  the  posses- 
sion to  the  use,  a  new  species  of  conveyance  was  introduced  to 
avoid  the  trouble  and  inconvenience  of  going  upon  the  land  and 
making  livery  of  seialn ;  as  for  instance,  deeds  of  bai^in  and 
sale  and  covenant  to  stand  seized,  among  others.  By  these  con- 
veyances, uses  w'hich  are  limited  to  arise  on  future  events  may 
be  raised  without  any  transmutation  of  the  possession,  the  use 
resulting  to  the  grantor  until  the  event  happens,  and  then  xko 
statute  executes  Vie  use.     2  Washburn  on  Real  Property,  286. 

In  Wynuni  v.  Brown,  60  Maine,  139,  after  an  elaborate  and 
exhaustive  review  of  the  authorities  on  this  question,  in  a  case 
which  involved  the  construction  of  a  conveyance  like  that  in 
this  case,  where  the  conveyance  was  not  to  take  effect  during  the 
life-time  of  the  bargainor,. the  supreme  court  held  that  an  estate 
of  freehold  to  commenoe  in  fuiuro  can  be  conveyed  by  a  deed 
of  bargain  and  sale  operating  under  the  statute  of  uses,  and  to 
sustain  the  opinion  of  the  court,  the  following,  among  other 
authorities,  wefe  rdied  tippn  :• 

"  By  executory  devise  and  conveyances  operating  under  ihe 
statute  of  uses,  frealiold  estates  may  be  limited  to  commence  in 
Juturor     1  GreenL,  title  1,  §36. 

'^  Deeds  operating  under  the  statute  of  uses,  such  &s  bargain 
and  sale,  covenant  to  stand  seized,  oi  evep  a  devise,  may  give  an 
estate  of  freeliold  to  commence  in /u<iwo."  1  Chitty  on  General 
Practice,  306 ;  2  Black.,  144,  nole  6. 
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"  A  bargain  and  sale  to  the  use  of  D,  after  the  death  of  S,  is 
<;ood."    Gilljert  on  Uses  (Sugden  Edition),  163. 

"  By  a  bargain  and  sale  or  covenant  to  stand  seized,  a  freehold 
may  be  created  in /ii^uro."  Cornish  on  Uses,  44.  To  which 
may  be  added  Rogers  v.  Eagle  Ins.  Co,,  9  Wend.,  611 ;  Bell  v. 
Seammoriy  15  X.  H.,  381;  2  Wash,  on  Real  Property,  617, 
-§16 ;  and  note  to  2  Smith's  Leading  Cases,  451  ;  and  to  the 
*^ame  effect  is  2  Minor's  Inst.,  top  page  425,  1-f. 

But  we  need  not  go  out  of  our  own  state  for  autiiorities.  In 
Davenport  v.  Wynne,  6  Iretl.,  128,  where  there  was  a  convey- 
ance of  real  property  upon  tlie  consideration  of  love  and  affec- 
tion, reserving  a  life  estate  to  the  donor,  it  was  held  by  this  court 
that  the  conveyance  was  good ;  that  it  was  a  conveyance  to  stand 
seized  to  the  use  of  the  vendees  on  his  death.  To  the  same 
effect  is  Hodges  v.  Spieer,  79  X.  C,  223.  And  in  Sasser  v. 
Blythe,  1  Hay.,  259,  overruling  Ward  v.  Ward,  7  Mar.  28,  a 
similar  construction  was  given  to  an  instrument  of  like  import. 
Ill  the  note  to  that  case  Judge  Battle  says:  "  There  cannot 
l)e  the  least  doubt  but  that  a  covenant  to  stand  seized  to  the  use 
of  another,  after  his  own  life,  is  good  to  pass  the  estate  intended ; 
for  the  law  raises  in  the  grantor  an  estate  for  life  in  the  mean- 
time to  support  the  future  estate.  This  has  been  decided  in  a 
vast  number  of  instances.  There  is  no  point  better  established 
hy  the  authorities."  And  he  cites  in  support  of  the  position, 
Ji)esi(les  Coke,  a  number  of  English  authorities. 

Jones  V.  Potter,  89  N.  C,  220,  is  another  case  where  a  deed 
with  like  reservation  for  the  life  of  the  donor  was  sustained.  It 
is  true  the  point  was  not  raised  in  that  case  and  not  adverted  to 
in  the  argument  before  the  court,  nor  considered  by  us,  for  the 
ceason,  we  suppose,  it  was  thought  to  be  a  question  too  well  set- 
tled to  admit  of  controversy. 

Our  conclusion  from  the  authorities  is,  that  no  matter  which 
<X)Dstruction  is  placed  upon  the  deed,  whether  a  conveyance  to 
commence  ia  futuro  or  a  remainder  to  take  effect  after  the  estate 
for  life  in  the  grantor,  the  deed  is  operative  as  a  good  bargain 
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and  sale,  to  pass  tlie  legal  estate,  being  founded  upon  a  piH'uniary 
consideration. 

But  independently  of  the  statute  of  uses,  we  can  see  no  reason 
why  a  deed  in  this  state  may  not  have  the  effect  of  passing  a 
freehold  estate  infuiuro.  The  reason  why  it  could  not  be  done 
at  common  law  arose  from  the  necessity  of  'livery  of  seizin;  but 
lively  of  seizin  was  abolished  by  our  act  of  1715,  which  declared 
that  all  deeds,  acknowledged  or  proved  a  wording  to  law  aad 
registered  in  the  county  where  the  land  shall  lie,  "  shall  be  valid 
and  pass  estates  in  land,  without  livery  of  seizin,  attornment  or 
other  ceremony  whatever."     Raiionc  cessante,  cessat  et  lev. 

The  olyect  of  this  statute,  says  Chief- Justice  Pearson  in 
Hogan  v.  Strayhoriiy  65  N.  C\,  279,  "jnanifestly  is  to  dispense 
with  the  ceremony  of  livery  of  seizin,  to  substitute  registration 
of  the  deed  in  lieu  thereof,  and  to  allow  title  to  be  passed  by  the 
deed,  which  before  had  accompanied  the  livery  of  seizin,  without 
that  expensive  and  inconvenient  ceremony."  And  it  has  l^een 
decided  by  this  court  tliat  no  deed  is  cffcvtual  to  pass  the  title  to 
land  without  registration. 

We  are  of  opinion  there  can  be  no  question  but  that  the  title 
of  the  land  described  in  the  complaint  passed  to  the  bargainees 
by  the  deed  of  lleddick  Watson.  The  judgment  of  the  superior 
court  is  therefore  affirmed. 

No  error.  Affirmed. 


A.  M.  MAXWELL  and  others  v.  ALEXANDER  JONES. 

Ejectment — Trespass — Landlord  and  Teyiant 

PlaintifT  leased  to  a  tenant  and  defendant  evicted  the  tenant,  thereupon  ibc- 
plaintiff  and  his  tenant  joined  in  an  action  against  the  defendant  for  the  re- 
covery of  possession  of  the  land  and  for  damages.  After  verdict  for  defeiul- 
anl,  the  plaintiflf  moved  for  a  new  trial,  iipori  the  ground  that  the  action  ^ras 
for  a  trespass  on  the  possession  of  the  tenant,  wliich  motion  was  refused; 
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Htlti,  no  error — there  being  no  alle^ntion  or  issue  in  rt'lerence  to  ihe  lenani'x 
(lussession,  and  plaintiilb'  resting  the  ivhole  cose  upon  their  title. 

iSniih  V.  Inffranif  7  Ired.,  175;  Gilckritt  v.  McLaughlin y  Ib.^  310;  Graham  w 

Ilontton,  4  Dev.,  232,  cited  and  approved). 

Ejectment  tried  at  Spring  Term,  1883,  of  Ashe  Superior 
€ourt,  before  Graves,  J, 

Verdict  and  judgment  in  favwr  of  ihe  defendant ;  appeal  by 
filaintiffs. 

Messrs.  Q.  F.  Neaf,  D,  G.  Fowle  and  G.  X.  Folk,  for  plaintiffs. 
Messrs.  J.  W.  Todd  and  li.  Z.  Linney\  for  defendant. 

Smith,  C.  J.  The  allegations  crontained  in  the  complaint  are 
that  the  plaintiff  Maxwell  is  and  was  seized  and  entitled  to  the 
|K)8session  of  the  tract  of  land  in  dispute,  described  by  its  boun- 
ilaries,  and  had  leased  it  to  his  co-plaintiff,  Upchurch,  for  a  term, 
not  expired,  and  put  him  in  possession,  and  that  the  defendant 
wrongfully  entered  and  evicted  the  tenant.  Tlic  relief  demanded 
is  '* judgment  for  the  recovery  of  possession  of  said  land  and  for 
two  hundred  dollai\s  damages." 

The  answer  is  a  separate  and  direct  denial  of  each  allegation. 

The  issues  submitted  to  the  jury,  to  each  of  which  was  re- 
turned an  answer  in  the  negative,  are: 

1.  Is  the  plaintiff  the  owner  in  fee-simple  of  the  lands  de- 
scribed in  the  complaint? 

2.  Was  the  defendant  in  the  wrongful  possession  of  any  \\o\- 
tion  of  said  lands  when  the  action  was  brought? 

On  the  trial  the  plaintiff  exhibited  in  evidence  a  grant  of  the 
land  from  the  state,  issued  in  the  year  1844,  from  which  he  de-' 
<luced  title  to  himself.  The  defendant  claimed  under  an  older 
grant  made  to  one  Roark,  but  did  not  connect  himself  with  the 
estate  of  the  grantee.  It  was  shown  that  at  the  time  of  the 
<lefendant's  entry  the  plaintiff  Upchinxh  was  in  i)o.?session  under 
a  lease  from  the  other  plaintiff  for  one  year,  and  then  in  force. 

No  is^uc  appears  to  have  been  asked  in  reference  to  the  |Kifi- 
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ses.siun  of  Upcliurch  and  any  rights  of  his  incident  thereto,  nor 
wa^  it  the  subject  of  comment;  nor  were  any  instructions  relat- 
ing thereto  asked  during  the  trial;  but  the  plaintiffs  "rested 
their  whole  case  upon  the  title  of  Maxwell^  and  upon  his  right 
to  recover." 

Among  other  matters  the  court  charged  the  jury  "that  the- 
plaintiff' must  recover  on  the  strength  of  his  own  title  and  uot 
on  the  weakness  of  that  of  his  adversary's,"  and  to  this  the 
plaintiff  excepted. 

After  verdiiL*t  the  plaintiffs  moved  for  a  new  trial,  (in  the 
ground  that  the  action  is  for  a  trespass  upon  the  possession  of 
Upchurcli,  and  not  to  determine  the  title  to  the  land.  The  mo- 
tion being  refused  and  judgment  rendered  for  defendant,  the 
plaintiffs  appeal. 

Tiiere  can  be  no  objection  to  the  instruction  given  in  the 
action,  if  it  be  deemed  to  have  for  its  object  the  restoration  of 
the  laud  to  the  plaiiutiffs,  and  no  authority  is  needed  to  sustain 
its  correctness  as  a  principle  of  law. 

But  the  action  is  manifestly  of  this  kind  from  the  structure  of 
the  complaint,  the  issues  eliminated  from  the  pleadings,  and  the 
conduct  of  the  cause  by  both  parties  up  to  the  close  of  the  triaL 
The  complaint  asserts  title  as  well  as  a  right  of  possession  in 
Maxwell,  the  wrongful  entry  and  occupation  by  the  defendant,. 
and  demands  possession,  also  substantial  damages  for  the  with- 
holding. 

It  is  true  the  tenant  is  also  a  plaintiff,  and  this  was  a  neces- 
sity; since  h«  alone,  being  then  entitled  to  possession  under  the- 
leasc)  could  sue  for  its  restitutioti^  and  the  two  plaintiffs  are  asso- 
ciated because  the  entire  estate,  according  to  their  averments,, 
resided  in  them,  and  one  or  the  other  would  be  entitled  to  recover 
whenever  the  action  was  determined. 

Again,  if  the  actioo  wcxe  fqr  t|ie  invasion  and  usurpation  of  a 
possession  merely,  and  this  is  sutBcient  for  a  recovery  against  a 
wrong  doer  with  no  title  or  right  of  entry,  the  damages  would 
be  merely  nominal /o/*  the  enirij^  while  the  demand  i-*  for  theco'»- 
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tinued  occupation  since  the  entry.  Possession  must  be  regained 
before  damages  can  be  had  for  occupation  held  and  injuries  suf- 
fered by  the  premises  subsequent  to  the  original  invasion.  Smith 
V.  Ingram,  7  Ired.,  175;  Gilchrist  v.  McLaugJdin,  lb,,  310; 
Graham  v.  Houston,  4  Dev.,  232. 

These  references  show  the  action  to  be  for  the  recovery  of 
land  and  the  damages  incidental  to  and  resulting  from  the  con- 
tinued wrongful  occupation  by  the  alleged  aggressor,  and  upon 
this  view  the  issues  were  prepared  and  submitted  to  two  succes- 
sive juries;  nor  was  any  objection  made  until  the  rendition  of 
the  last  adverse  verdict. 

Under  such  circumstances  the  court  properly  refused  to  enter- 
tain a  suggestion  that  the  character  and  puqxwe  of  the  action 
had  been  misunderstood,  and  that  it  only  sought  redress  for  an 
unlawful  entry  upon,  and  disturbance  of,  a  mere  possession  of 
the  tenant. 

There  has  been  a  fair  trial  upon  the  merits  ami  the  plaintiffs 
must  abide  the  result. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

So  error.  Affirmed. 


"^ADELAIDE  KRON  and  another  v.  FRANK  DENNIS  and  another. 

Eject  m  en  t — Rec^ivei'. 

The  act  of  assembly  requiring  a  defendant  in  ejectment  tp  ^ive  bond  f«)r  costs 
and  damages  before  putting  in  a  defence  to  the  action  (The  Code,  ^.237), 
<!oes  not  abridge  the  power  of  tlie  court  to  {ipi)oint  a  peceiver  to  seonro  the 
rents  and  profits. 

[RoIUm  v.  Henry,  77  N.  C,  4(57  ;  Vaughan  v.  Vincenif  83  N.  C  1 IG  ;  Jnne.'i  w 
Boyd.SO  N.  'J.,  2oS ;  TwiUy  v.  Logan,  lb.,  09  ;  Leveoson  v.  Elson,  88  N.  C. 
132;  Horlon  v.  White,  84  N.  C,  297,  cited  and  approved). 


*  Mr.  Jn<ttice  ASFIE   hnvin;;  Lci'n  nf  c<.iiiisrl,  di<l   not  s'kt  oti  ihe -linniHL:  <  I 
this  cn^e. 
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Motion  for  the  appointment  of  a  receiver,  Ije.inl  at  Chani- 
l  "rs  on  the  7th  day  of  Deecniber,  1882,  before  Gravrn^  J, 

This  motion  was  made  in  an  action  brought  by  the  |>Iainti3 
to  recover  p():3session  of  land,  and  ptMiding  in  the  superior  eoirt 
of  Montgomery  county.  The  facts  arc  stated  in  the  opinion. 
The  defendants  ap{)ealed  from  the  judgment  allowing  the  motion. 

Mr.  W.  J,  Montgomery,  for  plaintiffs. 
Mcssm.  Burwell  d'  Walker,  for  defendants. 

Smith,  C.  J.  Tlie  complaint  alleges  that  while  the  defendant 
Frank  Dennis  was  in  possession  of  the  land  described  and 
b(']onp:ino^  to  them  (plaintiffs),  as  their  tenant,  he  in  colhision 
with  his  co-defendant,  Melissa 'A.  Smith,  who  also  set  nj)  n 
^•iaim  thereto,  surrendered  it  to  her  and  immetliately  resunud 
<)( cnpntion,  as  before,  under  a  pretended  contract  of  lease  from 
h<'r,  nnd  both  now  set  up  an  adversary  holding.  At  fall  term, 
1SS!>,  of  the  su])erioi'  court  (>f  Montgomery,  upon  the  return  of 
]):oces<  served,  the  defendants  were  allowed  sixty  davs  within 
which  to  file  their  answer  as  of  the  term,  and  at  the  same  time 
tlie  plaintiffs  applied  to  the  court  for  the  appointment  of  i\ 
vceiver,  and  their  m(»tion,  after  several  continuances,  by  consent 
was  heard  at  chambers  on  December  7th,  and  upon  the  evidence 
;i  receiver  appointed  to  take  charge  of  the  property,  on  which 
was  a  flour  and  grist-mill  in  operation,  in  order  to  secure  the 
ic^nts  and  earnings  of  the  rightful  owner.  It  was  also  proviilcd 
in  ihe  interlocutory  order,  and  the  receiver  was  directed,  "that 
if  the  defendants  shall  enter  into  a  Ixmd  in  the  penal  sum  of  six 
hundred  dollars  witli  sufficient  sureties,  to  be  justifie<l  and 
approved  by  the  clerk  of  the  superior  court  of  Montgomery 
( ounty,  conditioned  that  the  defendant  shall  pay  over  to  said 
P'<'eiver,  the  reasonable  rents  and  profits  of  the  mills  and  farm- 
itig  lands  annually,  and  shall  keep  said  property  in  good  repair, 
<  ommit  and  permit  no  wa.«»tc  on  the  said  property,  except  such 
a-  may  occur  without  negligence,  then  in  that  case  the  receiver 
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rany  allow  defendants  to  ka^p  pos^jssicui  of  said  pio|UTry." 
From  this  ruling  the  defendants  appeal. 

In  the  argument  beforo  us,  it  is  insisted  that  the  provision  of 
the  act  of  1870  (The  Code,  §237)  which  requires  a  defendant, 
before  being  allowed  to  put  in  any  defence  to  an  action  brought 
for  the  recovery  of  real  property  or  of  possession,  to  enter  into 
l)ond  with  sureties  to  secure  the  costs  and  damages  which  may 
be  recovered,  and  as  construed  in  the  cases  of  Rollins  v.  Ilenry^ 
77  N.  C,  467,  and  Vaughan  v.  Vincent,  88  N.  C,  116,  dispenses 
with  the  need  of  a  receiver  in  such  actions,  and  if  it  does  not 
deny,  does  not  warrant  the  exercise  of  the  power  of  withdraw- 
ing the  property  of  the  one  in  possession  and  committing  it  to 
the  hands  of  an  appointee  of  the  court. 

The  evidence  which  we  are  rec|ueste<l  to  look  into  upon  a 
iDnstruction  of  the  amendment  introduced  into  the  constitution  in 
1875  {Jones  v.  Boyd,  80  N.  C,  258,  and  otiier  cases),  contained 
in  the  transcript,  brings  tins  case  within  the  rule,  acted  on  in 
Rollins  V.  Henry,  77  N.  C,  467,  and  Ticitty  v.  Logan,  80  N. 
C,  69,  and  Levenson  v.  Elson,  88  N.  C,  182,  if  it  be  proper  to 
make  the  appointment  in  addition  to  the  statutory  remedy  fur- 
nished. 

The  affidavits  filed  show  that  the  defendant  Melissa  brought 
suit  in  1878  against  the  tenant  in  possession  under  the  present 
plaintiiT,  and  instead  of  prosecuting  the  same  entered  upon  the 
jiremises  and  reinstated  him,  her  co-defendant,  as  her  own  ton- 
ant,  as  is  alleged  by  the  fraud  of  the  latter,  and  in  cnnse(iuence 
failed  in  her  action ;  while  the  defendants  aver  that  tlie  tentint 
yielded  to  the  sui)erior  title  of  the  said  Melissa,  and  the  posses- 
i?ion  thus  acquired  in  October,  1881,  has  continued  ever  since. 
Without  going  into  the  details  of  the  evidence  in  connection 
^vith  the  allegeil  insolvency  of  the  defendant  Melissa  and  her 
inability  to  respond  in  damages,  should  the  plaintiffs  succeed  in 
their  suit,  we  think  in  the  present  condition  of  the  controversy 
the  judge -was  fully  warranted  in  making  the  order  as  favorable 
iit  least  to  the  defendants  as  they  could  reasonably  require. 
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What  was  said  in  Horion  v.  Whiley  84  N.  C,  297,  we  repeat 
as  not  inappropriate  to  the  facts  of  the  present  case:  "  We  should 
be  reluctant  to  disturb  his  (the  judge's)  conclusions  of  fact 
deduced  from  the  evidence  (and  would  do  so  only  in  case  of 
palpable  error),  in  an  order  merely  interlocutory,  and  intended 
only  to  secure  the  frui^s  of  a  final  determination  to  the  success- 
ful litigant." 

We  do  not  understand  the  requirements  of  security  for  dam- 
ages and  costs  before  a  party  can  resist  a  suit  to  recover  posses- 
sion of  land,  as  in  any  degree  abridging  the  power  of  the  court 
to  commit  property  in  litigation,  under  the  circumstances  pointed 
out  in  the  cases  referred  to,  to  the  custodv  of  a  receiver  for  its 
Siifety  and  the  security  of  the  rents  and  profits  issuing  there- 
from, though  this  additional  remedy  may  less  frequently  call 
for  its  exercise.  Indeed  this  is  all  that  the  order  undertakes  to 
do,  for  upon  the  execution  of  the  bond  the  defendants  are 
aljowed  to  ^remain  in  the  possession.  Vaughan  v.  Vincent, 
supra. 

The  expediency  of  this  prompt  action  finds  its  justification  ia 
the  fact  that  the  time  for  filing  an  answer  had  been  enlarged  for 
two  months,  and  even  then  it  was  uncertain  if  the  principal 
jlefendant  would  give  the  required  bond.  ^"^ 

The  indulgence  allowed  seems  to  suggest  the  propriety  of  the 
action  of  the  court  to  avoid  possible  injury  to  the  plaintiflfe,  and 
it  meets  our  approval.     There  is  no  error.     I^et  this  be  certified. 

Xo  error.  Affirmed. 


A.  D.  COWLES  and  oihers  v.  RUFUS  D.  HALL. 

Ejectment — Presumption   of  Grant — Continuity  of  Possession — 

Judgt^s  Charge, 

1'.   Vlipie  tliiny  vfjirs  aoinal   pnssc^isi**!!  r)f  IjiivI  is  relie<l'!i|>«»!i   lo  iiresiimo  :f 
yrant  fmn;  ihe  •<tat<\  it  \'*  n"t  titiTss.-nv  tti  vIh.u-  !|,;n  lin'ie  wn>  anv  c**!!- 
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nec-tidn  between  the  .niiccessive  pcciipnnts  during  the  period.    Kor  will  a 
throe  year  breach  in  the  continnity  of  p08se96ion  repel  Riich  presumption, 
2.  An  error  in  the  dinrge  of  the  judge,  which  is  not  unfavorable  to  the  party 
coniplnining,  is  not  ground  for  a  new  trial. 

{Candler  v.  Lunsford^  4  Dev.  Si  Bat.,  407;  Ray  v.  Lipscomb,  3  Jones,  185; 
Reynolds  v.  Magntw,  2  Ired.,  26;  Mdvin  v.  Wadddl,  75  N.  C,  361 ;  Dam  v. 
McArihnr,  78  N.  C-,  357,  ciie<l  and  approved). 

Ejectment  tried  at  Spring  Term,  1883,  of  Wilkes  Superior 
Court,  before  Graves^  J. 

The  plaintiflTs  claim  to  be,  but  the  defendant  denies  that  they 
arc  the  owners  of  the.  land  described  in  the  complaint,  and  ad- 
mits he  is  in  possession.  The  following  issues  were  submitted  to 
the  jury : 

1.  Are  the  plaintiffs  the  owners,  and  entitled  to  the  possession 
of  the  land  described  in  the  complaint? 

2.  If  the  plaintiffs  have  sustained  damage,  what  is  the  amount 
thereof? 

On  the  trial  the  plaintiffs  offered  in  evidence  a  grant  from  the 
state  to  James  D.  Cowles,  from  whom  they  claimed  as  heirs,  and 
also  offered  evidence  to  show  that  they  were  the  heirs-at-law  of 
the  said  Cowles,  and  that  the  said  grant  covered  the  land  in  con- 
troversy. 

The  defendant  offered  evidence  tending  to  show  that  there  had 
i)ceD  actual  possession  adverse  to  the  plaintiffs  of  a  small  part  of 
land,  embraced  in  a  field  which  had  been  cultivated  and  used  as 
a  pasture  under  an  inclosure,  by  different  persons  for  more  than 
thirty  year.-*,  but  did  not  show  any  connection  between  the  pos- 
session of  the  different  occupants  of  the  said  field  other  than  the 
Iwre  succession  in  the  occupants  thereof.  The  plaintiffs  oflfered 
evidence  to  show  that  there  had  not  been  such  occupancy. 

"The  court  instructed  the  jury  that  if  the  plaintiffs  had  satis- 
fied them  that  the  grant  offered  in  evidence  covered  the  land  in 
controversy,  the  plaintiffs  would  l»r  entitled  to  recover,  unless 
the  defendant  had  established  a  title  to  the  land,  actually  occu- 
pied l«y  him,  by  posscj^siou.     That  it  was  not  necessary  for  the 
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(lefeiuhint  to  show  any  pa|)cr  or  written  rvklfncc  of  title,  if  In* 
had  »<:iii-fitMl  the  jury  thnt  the  htnd  which  lie  fhiinKMl  lia«l  hwn 
actually  occu|)iecl  hy  the  |>arties  claiiniug  u|)  l<»  known  and  visi- 
ble honndaries  for  more  than  thirty  vcars  before  the  i-.-uinjjthr 
grant  to  James  D.  Cowles,  although  the  defendant  may  not  liavi' 
satisfied  them  that  the  partiis  in  the  actual  occupation  had  n«»t 
claimed  under  their  predecessors  in  the  occupation." 

The  jury,  after  a  short  consultation,  returned  into  coiu*t  ami 
asked  His  Honor  "if  three  years'  abandonment  of  possessitui 
would  bo  sucli  a  break  in  the  possession  as  would  destroy  its 
effect?" 

The  court  instructed  the  jury  "that  if  there  had  been  an  aban- 
donment of  the  j)03session  for  three  years  within  the  thirty  yean^, 
it  would  not  be  such  an  interrupted  possessiiui  as  would  ripen 
into  title;  and  added,  that  the  law  did  not  require  the  same  con- 
tinuity of  possession  to  ripen  thirty  years'  possession  into  title 
without  evidence  in  writing  ot'  title,  as  is  required  to  ripen  jkjs- 
session  under  color  of  title  into  a  good  title,  but  that  the  unin- 
terrupted }>ossession  which  the  law  allowed  to  ripen  into  a  gncKJ 
title  after  thirty  years,  must  be  such  as  to  show  that  there  was 
some  one  in  possession,  and  against  whom  the  state  may  have 
taken  action  to  assert  its  claim." 

Upon  the  first  issue  the  jury  found  in  favor  of  the  plaintiirs 
as  to  all  the  lands  in  controversy,  except  the  small  field  under 
fence ;  and  upon  the  second,  that  the  plaintiffs  recover  no  damagt^s. 

The  plaintiffs  moved  for  a  new  trial.  The  motion  was  over- 
ruled, and  there  was  judgment  on  the  verdict  for  the  plaintiff^, 
from  which  they  aj)pealed. 

Mr,  /?.  Z.  Linnej/y  for  plaintiff-'. 
No  counsel  for  defendant. 

Ashe,  J.  The  statement  of  the  case  on  appeal  dues  not  show 
that  there  was  any  evidence  offered  oi\  the  trial  to  show  that 
there  was  any  interruption  of  three  years  in  the  po-xsession  of  tlr* 
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defendant,  ami  those  who  preceded  him  in  the  occupation  of  ihc 
land  in  controversy,  except  what  may  be  inferre<l  from  the  in- 
struction asked  of  the  conrt  upon  that  point.  But  taking  it  for 
granted  that  there  was  such  evidence,  the  instruction  given  by 
His  Honor  in  response  to  the  enquiry  submitted  hy  the  jury  is 
so  obscure  that  it  is  difficult  to  surmise  what  he  meant.  If, 
when  he  told  the  jury  that  "an  abandonment  of  the  possession 
for  three  years  within  the  thirty  years  would  not  be  such  an 
interrupted  possession  as  would  ripen  into  title,"  he  meant  to 
convey  the  idea  that  thirty  years'  possession  with  an  interrup- 
tion of  three  years  would  not  ripen  into  title,  the  instruction  was 
erroneous.  Caiulkr  v.  Lunsfordy  4  Dev.  &  Bat.,  407.  But 
although  erroneous,  there  vvas  no  ground  for  complaint  on  the 
part  of  the  plaintiffs,  for  the  instruction  so  understoo<l  was 
favorable  to  them.  And  where  an  error  in  ihe  charge  of  the 
judge  is  favorable  to  the  party  excepting,  this  court  will  not 
order  a  venire  dc  iwvo,  Ray  v.  IJpscomh,  3  Jones,  185;  Bcy- 
i^nhh  V.  MagnesSy  2  Ired.,  26. 

But  viewing  that  portion  of  His  Honor's  instruction  to  the 
jury,  in  connection  with  the  entire  charge,  we  must  presume 
there  was  a  ellipsis  in  the  sentence  abov(;  quoted,  and  what  lie 
di<l  say  was,  that  an  abandonment  of  the  possession  for  three 
years  would  not  be  such  an  interrupted  possession  as  would  pre- 
vent a  ripening  into  title.  If  this  is  what  he  did  say,  or  intended 
to  sav,  there  was  no  error.  For  in  the  case  of  Candkr  v.  Luns- 
fordy  mpra,  it  was  held  that  a  longer  time  than  three  years  would 
not  l)e  such  a  breach  in  the  continuity  of  the  possession  as  to 
rel)ut  the  presumption  of  a  grant. 

Without  any  errors  in  the  charge  of  His  Honor  being  pointed 
out  in  the  "bill  of  exceptions"  (here  the  "statement  of  the  case"), 
we  are  left  entirely  to  conjecture  as  to  what  were  the  alleged 
errors  to  which  exception  was  taken  by  the  plaintiffs. 

If  there  was  any  otlier  besides  that  al>ove  disposed  of,  it  may 
possibly  have  been  to  that  part  of  the  charge  where  His  Honor 
toh]  the  jury,  that  without  any  writing  or  paper  title,  thirty 
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years'  actual  possession  by  different  occupants,  before  the  grant 
of  James  D.  Cowles,  would  presume  a  grant  from  the  state, 
though  the  defendant  may  not  have  satisfied  them  that  the  party 
in  tlie  actual  occupation  had  not  claimed  under  his  predecessors 
in  the  occupation. 

If  that  be  a  ground  of  exception,  there  was  no  error  in  the 
instruction.  It  has  been  too  repeatedly  decided  by  this  court  to 
admit  now  of  controversy,  that  when  thirty  years'  actual  pos- 
session of  land  is  relied  upon  to  presume  a  grant  from  the  state, 
it  itf  not  necessary  to  show  that  there  was  any  connection  between 
the  successive  occupants  of  the  land  during  the  period.  Mdcin 
V.  Waddell,  75  N.  C,  361 ;  Davis  v.  McAriliur,  78  N.  C,  357  ; 
Candler  v.  Lunaford,  supra. 

Finding  no  error,  we  affirm  the  judgment  of  the  superior 
court. 

No  error.  Affirmed. 


R.  D.  JOHNSON  and  others  v.  GEORGE  D.  PATE. 

Ejedmentf  verdict  and  judgment  conclusive — Pleading — Estoppel 

— Judgment  upon  Demurrer, 

1.  In  ejectment,  as  well  as  in  an  action  to  recover  personal  property,  the  ver- 

dict and  judgment  conclusively. determine  the  matter  in  issue  between  the 
parties. 

2.  Where  plaintiff'  in  ejectment  claims  under  a  mortgagee's  sale,  and  also  by 

reason  of  an  estoppel  arising  out  of  a  judgment  against  the  defendant  in 
n  former  action,  involving  the  title  to  the  same  land  ;  Heldj  that  a  genemi 
denial  of  plaintiff's  ownership  does  not  controvert  the  existence  of  the 
record  of  said  judgment.   * 

3.  A  judgment  rendered  upon  demurrer  is  as  conclusive,  by  way  of  estoppel, 

as  a  verdict  finding  the  facts  confessed  would  have  been. 

(Davis  v.  HiggiTU,  87  N.  C,  298  ;  Hartley  v.  Houston,  65  N.  C.  137;  Kitchen 
v.  WiUon,  80  N.  C,  191,  cited  and  approved). 
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Ejectment  tried  at  Spring  Term,  1883,  of  Craven  Supe- 
rior Court,  before  PhilipSy  J. 
The  defendant  appealed. 

Mr.  W.  W.  Garky  for  plaintifls. 

Jleasrs.  Walter  Clark  and  Strong  &  SmedeSy  for  defendant. 

Smith,  C.  J.  The  plaintiff  sets  up  title  to  the  land,  the  pos- 
session of  which  he  seeks  to  recover,  by  virtue  of  a  sale  and 
conveyance  from  the  mortgagee  acting  under  the  authority'  of 
the  deed  of  a  former  owner,  and  also  by  reason  of  an  estoppel 

arising  out  of  a  judgment  recovereil  by  him  against  the  defend- 
ant in  a  former  action,  involving  the  title  to  the  same  land,  a 

copy  of  the  proceedings  in  which  is  annexed  to  the  complaint 
The  defendant  in  general  terms  denies  the  plaintiffs'  asserted 
ownership,  and  avers  that  he  "  has  no  knowledge  or  information 
sufficient  to  form  a  belief"  as  to  "the  all^ations  of  the  said 
first  article  of  the  complaint,  alleging  title  and  reciting  the 
muniments  thereof,"  but  does  not  deny  the  record  or  the  accu- 
racy of  the  copy  set  out  in  the  complaint.  As  this  is  not  a 
specific  denial  of  the  material  averment  of  the  fact  that  there  is 
usch  a  record,  as  required  under  our  present  system  of  pleading 
(The  Code,  §243),  we  are  disposed  to  construe  the  language 
employed  in  the  answer,  as  have  the  counsel  of  both  parties  in 
the  argument  before  us,  as  not  controverting  the  existence  of 
the  record,  but  the  l^al  consequences  deducible  from  it,  and 
that  these  only  are  put  in  issue  by  the  plaintiffs'  demurrer  to  the 
answer,  sustained  in  the  judgment  of  the  court  below. 

The  only  enquiry  then,  assuming  the  proceedings  to  have 
been  had  and  concluded  in  the  former  action,  as  shown  in  the 
record,  is,  as  to  their  l^al  effect  in  determining  the  plaintiffs' 
iitle,  there  being  no  suggestion  that  the  defendant  has  acquired 
any  since,  or  that  the  relations  of  the  parties  to  the  land  have 
been  in  any  manner  changed. 

1.  The  rule  is  well  settled  that  a  demurrer  to  the  merits  of  a 


;WG  IN  THE  SUPREME  COURT. 


Johnson  v.  Patk. 

coiDpIaint  or  other  pleading  overruled  and  followed  by  a  final 
judgment,  is  decisive  of  all  the  material  facts  charged  and  of  the 
rights  dependent  upon  them. 

"  A  judgment  u|x>n  demurrer,"  says  Mr.  Freeman  in  his 
work  on  Judgments,  section  267,  "  may  he  a  judgment  upon  the 
merits.  If  so,  its  effect  is  as  conclusive  as  though  the  facts 
sot  forth  in  the  complaint  were  admitted  by  the  parties  or 
established  by  evidence  submitted  to  the  jury.  No  subsequent 
action  can  be  maintiiined  by  the  plaintiff  if  the  judgment  be 
against  him  on  the  same  facts  stated  in  the  former  complaint." 

"  A  judgment  rendered  upon  a  demurrer,"  in  the  language  of 
tlic  court  in  Mispci  v.  LapavtCy  74  111.,  306,  "  is  equally  conclu- 
sive (by  way  of  estoppel)  of  the  facts  confessed  by  the  denuir- 
ror  ris  a  verdict  finding  the  same  facts  would  have  been,  i^inee 
thc'v  arcvcstablished,  as  well  in  the  former  case  as  in  the  other; 
and  fa(!ts  thus  established  can  never  afterwards  be  contested 
between  the  same  parties  or  those  in  privity  with  them. 

A  general  demurrer  confesses  all  matters  of  fact  well  pleaded. 
Mansel.  Demr.,  9-1 ;  24  Law  Lib.,  63 ;  Big.  Est.,  33 ;  Gonld  m 
Plead.,  i<§i3,  44;   Wilson  v.  Perry,  24  Ind.,  156. 

2.  Such  being  the  general  rule  of  pleading,  we  arc  next  u> 
enquire  into  the  effect  of  the  present  record  upon  the  title  to  ihi' 
land  as  between  the  same  contesting  parties. 

We  are  relieved  from  the  necessity  of  considering  the  point 
by  a  recent  decision^  overlooked  among  the  references  furnished 
!)y  the  appellant's  counsel,  and  we  quote  a  part  of  the  opinion 
in  Davis  v.  Higgins,  87  N.  C,  298 : 

"  Although  some  doubt  was  expressed  upon  the  point  by  Rod- 
man, J.,  in  Johnson  v.  NeviW  (an  erroneous  citation  intended 
for  Ilarhey  v.  Housion,  65  N.  C,  137),  "an  early  decision  made 
after  the  introduction  of.  the  new  system  of  pleading  under  the 
Code  (C.  C.  P.),  it  has  been  since  settled  that  a  matter  put  in 
issue  and  material  to  the  result,  is  conclusively  determined  by 
the  verdict  and  judgment,  where  land  is  sought  to  be  recoveredy 
as  it  would  be  if  the  recovery  of  personal  property  were  the 
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object.  Here,  Iwth  the  pleadings  and  the  issue  involve  the 
determination  of  the  title  and  consec|uent  right  of  possession  in 
the  plaintifT,  and  this  is  disiinHly  and  definitely  decided  in  the 
verdict. 

The  remark  made  in  the  opinion  in  Kitchen  v.  Wilson,  80  N. 
C,  191,  assimilating  that  action  to  the  former  siiperseiled  action 
of  ojeetment,  as  to  the  proof  required  in  order  to  a  recovery  of 
possession,  had  no  reference  whatever  to  the  effect  of  a  verdict 
finding  affirmative  facts  in  issue  as  res  adjudicata  between  the 
same  parties. 

Recurring  to  the  complaint  in  the  former  case,  it  assents  posi- 
tively a  title  vesting  in  the  plaintiff  in  these  lands  and  a  conse- 
<iuent  right  to  have  possession.  These  averments  the  demurrer 
admits,  and  the  effect  is  the  san)e  as  if  they  had  been  contro- 
verted and  found  upon  issues  passed  upon  by  a  jury.  The  judg- 
ment could  only  Ikj  for  the  recovery  of  possession  and  damages 
aix)u  a  verdict  putting  title  iu  the  plaintiff.  / 

It  must  be  declared  there  is  no  error,  and  the  judgment  is 
affirmed,  but  the  cause  may  be  remanded  for  an  enquiry  into  the 
plaintiff's  damages  if  he  shall  so  elect ;  and  if  not,  final  judg- 
ment will  be  entered  here. 

Xo  error.  Affirmc<l. 


BERRY  BRYANT  v.  JOSEPH  KINLAW  and  others. 

Parties  in  Ejectment — Landlord  let  in  to  defend  possession  of 

Tenant, 

1.  In  ejectment,  where  a  tenant  is  defendant  in  the  execution  under  which 

plaintiff  bought,  and  had  a  legal  estate  in  the  land  liable  to  sale  by  the 
sheriff,  the  plaintiff  purchaser  can  recover  possession,  and  no  inter- 
vening party  can  come  in  and  obstruct  the  action. 

2.  But  if  the  tenant  be  a  mere  locum  icnens,  holding;  hs  servant  or  agent  of  tiie 

oxmer,  then  the  owner  may  be  let  in  as  u  party  defendant,  notwithstand- 
ing the  sale  of  any  supposed  interest  of  the  debtor  tenant. 
*>9 
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3.  Held/urlher :  If  a  stranger  to  the  tenant  sue  and  there  is  no  privhv  between 

them,  the  real  owner  may  come  in  ond  assert  liis  own  superior  title  to 
protect  the  tenant^s  possession  ;  and  this,  even  where  the  tenant  hn«  an 
estate  for  years  in  the  land. 

4.  In  such  cases,  an  application  to  be  made  a  party  defendant  must  disclose 

the  character  of  the  tenancy,  and  show  whether  the  tenant  had  an  estate 
liable  to  execution,  even  although  the  plaintiff  alleges  a  seizin  of  an 
estate  in  fee  in  the  defendant ;  for  the  sheriff's  deed  conveys  no  greater 
estate  than  that  possessed  by  the  debtor. 

(Mer  V.  Foy,  66  N.  C,  547  ;  Maddrey  v.  Long^  86  N.  C,  383 ;  Wade  v.  Sdunden, 
70  N.  C,  277 ;  Colgrove  v.  Koonce,  76  N.  C,  363 ;  RoUins  v.  RolUna,  lb.,  264 ; 
Cecil  V.  Smith,  SI  N.  C,  285;  LytU  v.  Burgin,  82  N.  C.,301;  KeatMyy. 
Branch,  84  N.  C,  202,  cited  and  commented  on). 

Motion  to  be  made  a  party  defendant,  in  an  action  of  eject- 
meut|  heard  at  Spring  Term,  1883,  of  Robeson  Superior  Court, 
before  MacRaCy  J, 

The  motion  was  denied  and  tlie  applicant  appealed. 

Messrs.  T.  A.  McNeill  and  Frank  McNeill,  for  plaintiff. 
Messrs.  Rotvland  &  McLean,  for  appellant. 

Smith,  C.  J.  The  plaintiff  claims  title  to  the  land  described 
in  his  complaint  under  an  execution  against  the  defendant,  in 
pursuance  of  which  the  sheriff,  on  January  f3,  1882,  sold  and 
conveyed  tlie  same  to  him,  and  in  this  action  be  demands  pt^sses- 
sion  and  damages  for  withholding  it. 

The  defendant  denies  these  alleeiitions  or  anv  knowledge  or 
information  sufficient  to  form  a  belief  of  their  truth,  and  more- 
over avers  that  on  May  14th,  1878,  he  sold  and  conveyed  for  a 
valuable  consideration  the  premises  claimed  to  one  Flora  Ann 
Kinlaw,  now  the  wife  of  Owen  Owens,  "  and  since  then  he  has 
been  holding  said  lands  as  the  tenant  of  Flora  A.  Owens.'' 

At  spring  term,  1883,  of  the  superior  court,  after  due  notice 
to  the  plaintiff,  accompanied  with  an  affidavit  of  the  facts  upon 
which  the  application  rests,  the  said  Owens  and  wife  moved  the 
court  to  be  admitted  to  defend  the  action  and  assert  the  title  of 
the  said  Flora  to  the  land. 
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In  support  of  the  motion,  her  affidavit  was  intiKxluced  and 
read,  wherein  she  states  that  the  defendant,  the  former  owner, 
before  any  h'en  was  acquired  by  judgment  against  him  under 
which  the  sheriff  sold,  conveyed  the  land  to  her  in  fee-simple 
for  full  value,  and  that  his  possession  has  since  been  as  her  ten- 
ant, and  was  such  when  the  present  suit  begun. 

No  other  evidence  was  adduced.  The  court  refused  the  motion, 
and  from  this  ruling  the  applicants  appealed.  The  cause,  how- 
ever, proceeded  to  a  verdict  and  fiual  judgment  against  the 
defendants,  with  a  stay  of  execution  ordered  until  the  disposal 
of  the  appeal. 

The  sole  enquir}'  before  us  is  as  to  the  right  of  the  appellants, 
upon  the  facts  stated  in  the  affidavit,  to  intervene  and  defend  the 
action  against  the  defendant  in  the  protection  of  his  occupying 
as  tenant  under  the  title  vested  in  the  said  Flora  bv  virtue  of 
his  deed. 

There  have  been  many  cases  before  the  court  requiring  a  con- 
struction to  be  put  on  the  act  (C.  C  P.,  *§61)  under  which  the 
appellants  claim  a  right  to  intervene,  and,  independently  or  in 
association  with  the  defendant  in  possession,  contest  the  plaintiff's 
title  to  the  land  in  controversy  and  assert  their  own. 

To  ascertain  its  application  to  the  case  made  in  the  affidavit, 
it  becomes  necessary  to  review  some  of  the  adjudications. 

In  Isler  v.  JFby,  66  N.  C,  547,  the  plaintiff  derived  his  title 
tinder  a  sale  made  by  the  sheriff  by  virtue  of  an  execution 
against  the  defendant  Harrison,  who  had  the  year  before  con- 
veyed the  land  to  the  defendant  Foy,  and  had  thereafter  been  in 
possession,  as  before,  up  to  the  bringing  of  the  suit.  He  dis- 
claimed title,  and  the  other  defendant  proposed  to  set  up  in  oppo- 
sition to  the  plaintiff's  recovery  his  own  title  under  the  deed. 
It  was  held  that  he  was  not  confined  to  the  defences  open  to  the 
defendant  in  the  execution,  but  could  set  up  any  others  peculiar 
to  himself,  and  avail  himself  of  a  defect  in  the  plaintiff's  title. 
Delivering  the  opinion  of  the  court,  Rodman,M.,  uses  this  lan- 
guage : 
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**  Where  the  tenant  had  an  estate,  as  a  terra  for  yeai's  which 
passed  to  the  purchaser  under  execution  and  was  unexpired  at 
the  trial,  the  title  of  the  landlord  would  be  no  bar  to  the  plain- 
tiflP's  recovery,  and  in  such  case  the  purchaser,  taking  possession 
of  the  tenant's  term,  would  succeed  only  to  the  tenantVs  rights, 
as  between  him  and  his  landlord.  But  where  the  tenant  has  no 
estate,  but  a  barely  permissive  possession  at  the  time  of  action 
brought,  there  seems  to  be  no  reason  for  allowing  a  recovery  to 
have  the  effect  of  changing  such  po.ssession  to  the  injury  of  the 
landlord  by  virtue  of  any  estoppel  against  the  tenant,  whether 
honest  or  LX)llusive,  because  in  such  a  case  the  possession  would 
be  in  substance  that  of  the  landlord,  and  not  that  of  the  tenant, 
who  would  be  more  properly  described  as  the  servant  or  agent  of 
the  landlord  than  as  his  tenant." 

In  Maddrey  v.  Lo)ig^  86  N.  C,  383,  the  same  doctrine  is 
reiterated  that  other  parties  let  in  by  consent  to  defend  with  the 
tenant,  whose  estate  the  plaintiff  had  bought  under  execution, 
were  not  restricted  by  the  estoppel  resting  upon  him,  and  could 
assert  their  own  title. 

In  Wade  v.  SaunderSy  70  N.  C,  277,  the  defendant  in  the 
execution,  whose  land  had  been  sold  by  the  sheriff  to  the  plain- 
tiff, was  not  permitted  to  show  an  outstanding  superior  title  in 
his  son  to  whom  he  conveyed,  and  in  order  to  the  admission  of 
the  evidence  at  the  suggestion  of  the  judge,  tlie  son  was  made  a 
party. 

Commenting  on  this  I'uliug  by  which  the  deed  was  received 
in  evidence,  Pearson,  C.  J.,  says,  in  reference  to  section  61:  "We 
are  of  opinion  His  Honor  erred  in  supposing  these  words  (one 
who  claims  an  interest  in  the  controversy)  to  mean  any  person 
who  claims  an  interest  in  the  thing  which  is  the  subject  of  con- 
troversy." And  he  adds :  "  As  the  action  was  on  the  part  of 
the  purchaser,  at  sheriff's  sale  against  the  defendant  in  the  exe- 
cution, to  recover  possession  of  the  land,  the  construction  of  His 
Honor  on  section.  61,  that  any  outsider  may  be  made  a  party 
defendant,  and  by  f<»rce  of  his  alleged  claim  of  title,  change  the 
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<j(Hitrc»versv  made  bv  the  a<?tion  into  another  controversy  in 
regard  to  the  bouf:  fides  of  a  deed,  is  a  latitude  of  construction 
for  which  we  find  no  warrant  in  the  books." 

The  manner  in  which  the  new  defendant  was  brought  into  the 
case,  to  render  competent  evidence  which  the  defendant  sued, 
cotild  not  introduce,  may  have  had  some  influence  in  conducting 
the  court  to  the  conchision  announced,  and  ignoring  the  differ- 
ence in  the  practice  in  this  respect  under  the  former  system  and 
under  the  provision  contained  in  the  new,  what  had  before  been 
pointed  out  by  Rodman,  J.,  in  the  case  cited,  which  seems 
hardlv  reconcilable  with  this.  But  the  Chief-Justice  in  declar- 
ing  that  the  other  clauses  of  the  section  are  but  corollaries  of 
the  Brst  seems  not  to  have  considered  with  his  usual  carefulness 
the  force  of  the  concluding  paragraph,  "and  any  person  claim- 
ing title  or  right  of  possession  to  real  estate  may  be  made  party 
plaintiff  or  defendant,  as  the  case  may  require,  to  any  such 
action."  Subsequently  to  this  case,  several  others  have  given  a 
wider  scope  to  the  enactment.  See  (hlgrovc  v.  KooncCj  76  N. 
C,  363. 

1.  Thus,  where  two  parties,  each  claiming  to  be  landlord  of  a 
tenant  in  possession,  and  one  sues,  the  other  has  an  interest  in 
the  controversy  and  may  be  admitted  to  defeat  the  action.  jf?o/- 
/«m  V.  /?o///rw,  76  X.  C,  264. 

2.  Where  the  plaintiff  bought  at  an  execution  sale  the  inter- 
«t  of  the  husband  in  land  claimed  by  the  wife  and  whereon 
both  resided,  she  was  lield  entitled  to  come  in  and  defend  her 
estate  and  their  possession.     Cecil  y.  Smith,  81  N.  C,  285. 

3.  The  plaintiff  bought  the  interest  of  one  tenant  in  common 
Avith  another  and  sued  to  recover  possession  ;  and  the  co-tenant 
"was  declared  to  have  a  right  to  come  in  and  defend  the  action. 
Ljftk  V.  Burgin,  82  N.  C,  301. 

4.  In  Keathly  v.  Branchy  84  N.  C,  202,  the  mortgagor  was 
«ued,  and  the  purchaser  of  the  land  sold  under  the  mortgage 
was  allowed  to  come  in  and  set  up  his  own  title.  The  principle 
is  laid  down  in  the  opinion  of  the  court,  as  governing  such 
4ipplications,  in  these  words : 
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"  It  is  very  clear  that  a  claimant  of  land  in  dispute  between 
other  parties  to  a  suit,  and  not  connected  with  or  in  that  contro- 
versy, nor  injuriously  aifected  by  its  result,  cannot  be  allowed  to 
intervene  and  assert  his  own  independent  title.  This  would  be 
in  effect  to  make  a  double  action  and  introduce  new  issues  for- 
eign to  the  original  subject  of  controverey  and  not  within  the 
scope  of  either  section  61  or  65  of  C.  C.  P.  But  this  is  not  the 
condition  of  the  applicant  in  the  present  case.  He  has  a  direct 
relation  to  and  interest  in  the  retention  of  the  possession  by  the 
mortgagor  for  himself,  and  in  preventing  the  plaintiff  ^s  recovery; 
and  this  is  adverse  to  the  plaintiff  and  in  harmony  with  the 
<lefeuce.  As  the  defendant  holds  permissively  under  the  appiicmdy 
the  latter  is  but  protecting  his  own,  while  he  protects  the  posses- 
sion of  the  occupant.'' 

The  deduction  from  these  rulings  clearly  is,  that  if  the  tenant^ 
the  defendant  in  the  execution,  had  any  legal  estate  in  the  land 
liable  to  seizure  and  sale  by  the  sheriff,  the  purchaser  can  sue  and 
recover  possession  in  order  to  its  enjoyment,  and  no  intervening 
party  can  come  in  and  obstruct  the  action.  But  if  the  tenant  were 
a  mere  locum  tenens,  holding  for  and  as  servant  or  agent  for  the 
owner,  the  latter  may  defend  the  passession  and  defeat  the  recov- 
ery, notwithstanding  the  sale  has  been  made  of  any  supposed 
interest  of  the  debtor. 

And  so,  if  a  stranger  to  the  tenant  sue  and  there  is  no  privity 
between  them,  the  real  owner  will  be  admitted  to  pix)tect  the 
tenant's  possession  by  his  own  superior  title;  and  this,  even 
where  the  tenant  has  an  interest  of  term  for  years  in  the  property. 

In  the  case  before  us,  the  appellant  in  her  affidavit  simply 
alleges  that  the  defendant  is  her  tenant,  and  has  since  the  con- 
veyance to  her  "been  holding  said  lands  as  tenant  of  affiant.'^ 
But  the  character  of  the  tenancy  is  not  disclosed,  nor  does  it 
appear  whether  the  defendant  had  or  had  not  an  estate  or  term 
which  could  be  sold  and  the  title  thereto  passed  to  the  plaintiff 
who  purchased. 

It  is  true  the  j)laintiff  alleges  a  seizin  of  an  estate  in  fee  in 
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the  ilefendant  wheu  he  bought,  but  the  sheriff's  deed  could  only 
convey  such  interest  as  the  debtor  possessed,  and  a  recovery 
against  him  would  in  no  way  affect  the  rights  of  the  appellants. 

The  case  was  allowed  to  proceed  to  a  final  judgment  instead  of 
being  arrested  to  await  the  result  of  the  appeal,  as  suggested  in 
Kmihly  v.  Branchy  supra,  but  in  this  case  no  harm  ensues,  and 
the  writ  of  possession  was  properly  suspended  until  the  decision 
of  the  appeal. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

No  error.  Affirmed. 


W.  \V.  TAYLOR  and  others  v.  SOLOMON  APPLE  and  others. 

Husband  and  Wife — EJedmenty  inability  to  give  bond  in — Cef- 

tificatc  of  Counsel, 

\.  Where  n  wife  asserts  nn  independent  title  in  herself,  she  hns  the  rigiit  to 
intervene  and  defend  it  in  an  action  of  ejectment  brought  against  her  hus- 
band. , 

2.  The  defendant  here  is  allowed  to  defend  without  bond,  upon  affidavit  of 

inability  in  accordance  with  the  requirement  of  the  act  of  1869-70,  ch. 
193,  which  \ras  in  force  at  the  time  this  suit  was  brought.  This  net  is 
modified  by  The  Code,  J237,  in  reference  to  the  affidavit,  that  is,  in  re- 
quiring the  party  to  state  'Uhat  he  is  not  worth  the  amount  of  the  under- 
taking in  any  property  whatsoever,  and  is  unable  to  give  the  same. 

3.  Wiiere  in  such  case  counsel  certify  that  he  lias  examined  the  case  of  the 

defendant,  and  that  in  his  opinion  the  plaintiff  is  not  entitled  tu  recover; 
Hdd^  a  substantial  compliance  with  the  statute.  It  is  not  intende.l  that 
the  enquiry  of  counsel  sliould  extend  beyond  the  information  derived 
from  the  defendant. 

fC>ci7  V.  Smith,  81  N.  C,  285;   Yomg  t.  Gi-cenlee,  82  N.  C,  3oG;  Mnnvimj  v. 
Manning,  79  N.  C,  293;  Jone8  v.  Fortune,  GO  N.  C,  322, cited  and  approved). 

Ejectment  tried  at  Fall  Ttrm,  1883,  n\'  Casvvki.l  Snpoiinr 
Court,  before  MacKae^  J. 
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The  ("acts  relating  to  the  matters  passe«l  upon  hy  this  court  are 
stated  in  its  opinion.     The  defendants  .".ppeaU'd. 

Mr.  Thomas  Buffin^  for  plaintiffs. 
Mi\  John  W,  Graham,  for  defendants. 

Smith,  C.  J.  This  action,  instituted  by  the  plaintiffs  against 
the  defcDdant  Solomon  Apple,  is  for  the  recovery  of  possession 
and  damages  for  the  detention  of  the  land  mentioned  in  the  com- 
plaint, upon  the  filing  of  which  at  the  retnru  of  the  summons, 
Agnes  B.  Apple,  his  wife,  on  her  application,  was  admitted  a 
parly  to  defend  lier  own  title,  upon  affidavit  stating  that  the 
land  had  been  bought  and  paid  for  out  of  her  moneys,  or  moneys 
•  furnished  by  lier  father  for  her  benefit,  though  her  husband  had 
taken  a  conveyance  of  the  estate  to  himself.  Her  answer  was 
put  in,  stating  this  matter  in  defence,  and  the  cause  was  continue<l 
from  time  to  time  until  spring  term,  1883,  when  the  plaintiffs, 
on  an  affidavit  of  the  insufficiency  in  amount  of  the  bond  given 
before  the  defendant  was  allowed  to  answer,  and  the  insolvency 
of  the  sureties,  moved  for  further  and  additional  security,  and 
in  response  an  order  was  entered  requiring  the  defendants  to 
execute,  with  approved  or  justified  sureties,  a  bond  in  the  sum  of 
$400,  to  secure  such  damages  as  may  be  awarded  to  the  plaintiffs, 
with  costs,  in  the  event  of  their  recoverv,  on  or  before  Tuesdav 
of  the  next  term,  and  declaring  that,  in  case  of  failure  to  give 
the  bond,  the  plaintiffs  shall  have  judgment  for  possession  of  the 
land.  The  cleric  is  directed  within  thirty  davs  to  issue  notice  of 
the  oi'der,  and  this  was  done  on  the  1st  day  of  June. 

At  fall  term,  1883,  the  defendants  make  oath  in  writing  and 
say,  each,  that  neither  of  them  is  able  to  give  the  bond  of  $400 
specified  in  the  order;  that  beside  the  land  in  controversy  they 
have  but  little  property;  that  so  much  as  is  owned  by  the  affiant 
Agnes  B.  is  not  under  her  control,  but  is  managed  by  a  trustee, 
and  that,  including  it,  neither  one  of  them  "has  property  al)0ve 
the  homestead  and  exemption  allowed  by  law." 
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Accom|>anyinjjr  tlu*  nffidavit  is  the  certificate  of  her  cuunsel, 
statins:  that  "  we  hnve  examined  the  case  of  the  defendants  in  this 
action,  and  if  the  facts  be  ns  state<l  l»y  the  said  Agnes  B.  in  her 
affidavit,  filed  as  an  answer,  the  plaintiffs  ought  not  to  recover 
against  her,  though  entitled  to  recover  against  Solomon  Apple." 

The  defendants  asked  upon  the  submission  of  these  papers  to 
be  allowed  to  continue  the  defence  under  the  act  of  1869-'70, 
<;h.  193,  §4,  the  proviso  to  which  section  is  in  these  wonls: 

Provided  that  no  defendant  shall  be  rcquire<l  to  give  said 
lx)nd,  if  an  attorney,  practicing  in  the  court  where  the  action  is 
pending,  will  certify  to  the  court  in  writing  that  he  has  exam- 
ined the  case  of  the  defendant,  and  that,  in  his  opinion,  the 
plaintiff  is  not  entitled  to  recover,  and  said  defendant  shall  fur- 
ther file  an  affidavit  that  he  is  unable  to  give  said  bond. 

This  clause  was  transferred  and  became  section  237  in  The 
Code,  and  is  modified  by  substituting  the  word  ^^undertaking'' 
in  place  of  ^^bond"  and  adding  after  "affidavit,"  instead  of  the 
former  concluding  clause,  the  following:  "Stating  that  he  is  not 
worth  the  amount  of  said  undertaking  in  any  property  whatso- 
ever, and  is  unable  to  give  the  same. 

The  court  deeming  both  the  affidavit  and  certificate  insuffi- 
cient under  the  statute  to  warrant  a  dispensing  with  the  under- 
taking, directed  the  answer  to  l)e  stricken  from  the  file,  and  ren- 
dered judgment  in  favor  of  the  plaintiffs  for  recovery  of  the 
land,  and  for  the  issue  of  a  writ  of  possession,  reserving  to  them 
the  right  to  have  an  enquiry  of  damages.  From  this  judgment 
the  defendants  appeal. 

We  can  only  consider  the  appeal  of  the  feme  defendant,  for 
her  husband  is  excluded  from  the  benefit  of  the  certificate  given 
to  her,  and  consequently  there  can  be  no  exception  to  the  judg- 
ment so  far  as  it  affects  him  alone. 

It  seems  from  the  affidavits,  for  the  complaint  is  general  and 
does  not  indicate  the  source  from  which  the  plaintiffs  derive  title, 
that  they  claim  the  husband's  estate  under  a  sale  by  execution 
against  him,  while  the  wife  asserts  a  superior  and  independent 
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equitable  title  in  herself,  and  her  ri<rht  to  intervene  ami  defend 
it  is  sustained  by  the  cases  of  Cecil  v.  Smithy  81  N.  C,  285,  and 
Young  v.  Greenke,  82  N.  C,  346. 

Indeed  the  wife's  right  to  her  separate  estate  may  be  asserted 
against  her  husband  himself.  Manning  v.  Manning^  79  N. 
C,  293. 

The  provisions  of  the  law  in  force  at  the  time  when  the  order 
for  further  security  was  entered,  are  substantially  met  in  the 
present  application  to  dispense  with  the  bond  and  be  allowed  to 
continue  the  defence,  and,  if  then,  made,  ought  to  have  been 
granted.  The  inability  to  give  the  bond  is  positively  declared, 
and  this  is  all  that  the  statute  demands.     Jones  v.  FortxmCy  69 

This  right,  as  incidental  to  the  order,  follows  its  enforcement, 
and  we  see  no  reason  why  it  should  not  be  available  upon  the 
motion  to  modify  or  revoke,  after  the  inability  to  furnish  the 
bond  has  been  ascertained  by  effort,  and  can  be  declared  on  oath. 
The  transaction  is  continuous  until  the  order  was  executed  by 
the  rendition  of  judgment. 

The  Code,  in  direct  terms,  and  to  avoid  such  inconveniences^ 
(§3868),  provides  that  ^'the  repeal  of  the  statutes  mentioned  in 
the  preceding  section  (statutes  public  and  general,  with  some 
exceptions  and  limitations)  shall  not  affect  any  act  done,  or  any 
right  accrued  or  established,  or  any  suit  or  proceeding  had  or 
commenced  in  any  case  before  the  time  when  such  appeal  shall 
take  effect." 

This  clause  clearly  reserves  to  the  feme  defendant  the  exercise 
of  the  right  conferred  by  the  previous  act  to  ask  for  liberty  to 
defend  without  bond,  which  right  existed  when  the  orrler  was 
made  and  could  be  asserted  before  its  consummation  in  arrest- 
iug  it. 

2.  The  next  objection  is  to  the  incompleteness  of  the  certifi- 
cate of  counsel. 

There  seemed  to  be  great  force  in  the  argument  for  the  ap|H?llee 
in  support  of  the  ruling  that  it  nw^ht  to  state  the  results  of  a 
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full  euqiiiry  into  the  merits  of  the  defence,  not  only  as  disclosed 
in  the  defendant's  averments  of  fact,  but  as  reached  upon  a  full 
i-oiisideration  of  these  and  others  in  connection,  ascertained  upon 
examination,  which  may  modify  or  correct  them.  But  upon  a 
more  careful  consideration,  we  think  the  enquiry  is  not  required 
to  extend  beyond  the  information  derive<l  from  the  defendant, 
and  such  as  counsel  may  passess  in  addition,  upon  which,  as 
prudent  and  safe  advisers,  they  would  undertake  to  act. 

The  statute  demands  only  that  counsel  shall  certify  '^  that  he 
examined  the  case  of  the  defendant "  that  is,  upon  the  information 
communicated  as  a  defence,  and  that  in  the  opinion  formed  upon 
these  assumed  facts,  "  the  plaintiff  is  not  entitled  to  recover." 

Now,  the  present  certificate  is  based  upon  the  sworn  statements 
of  the  answer,  which,  in  the  opinion  of  the  counsel,  if  correct, 
destroy  the  plaintiff's  cause  of  action  against  the  feme  defendant. 
This  is  not  a  departure  from  the  substantial  statutory  require- 
ments. 

It  will  be  observed  that  when  one  proposes  to  sue  in  fonna 
pauperisy  or  to  appeal  (sections  210  and  553  of  The  Code),  he 
is  only  required  to  swear  to  his  inability  to  give  the  undertaking; 
while  in  order  to  defend  an  attack  upon  his  right  of  possession 
of  land,  he  must  state  not  only  such  inability,  but  further,  that 
"  he  is  not  worth  the  amount  of  said  undertaking  in  any  property 
whatsoever,"  apparently,  if  not  in  fact,  denying  the  privilege  to 
one  who  has  only  suflScieut  exempt  property  to  equal  the  amount 
of  the  bond.  But  our  case  proceeds  under  the  former  law  which 
does  not  make  the  distinction.  There  is  error  in  the  ruling, 
which  will  Ik*  reversed,  and  this  will  be  certified. 

Error.  Reversed. 
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Exccutioii^  refuni  o/i,  evidence — Kjeciin?nf — Sheriff h  Deed — Afjrcc- 
ment  between  defendant  and  purchaner — Fraud — Kstopped, 

1.  Returns  of  an  officer  endorsed   upon  nn  execution  are  admissible  in  evi- 

dence in  ull  cases  where  tli;;  execution  is  evidence. 

2.  The  defendant  in  execution  and  the  purchaser  agre3J  that  the  latter sliowld 

buy  the  land  and  liold  the  same  under  the  slieriff's  deed  until  he  \rus  r<v 
paid  the  purchase  money;  Held,  that  the  transaction  will  be  upheM  in 
the  absence  of  fraud  upon  the  creditors  of  the  defendant. 

0.  Execution  issued  upon  a  judgment,  land  was  sold  thereunder  and  a  deed 
made  to  the  purchaser;  Held,  not  com  intent  to  have  another  execution 
upon  the  same  judgment  and  sell  the  same  lands  a  second  time  for  a  bal- 
ance of  the  same  debt  alleged  to  be  unpaid  ;  and  the  purchaser  under  tiie 
latter  gets  no  title. 

4.  Such  a  proceeding  can  be  sustained  only  when  the  defendant  subsequently 

acquires  a  new  estate  in  the  land,  which  is  subject  to  execution,  or  fierpe- 
trates  a  fraud  rendering  the  sale  void. 

5.  The  defendant  in  ejectment  is  not  estopped  to  show  title  in  a  third  person. 

where  the  execution  under  which  the  plaintiff  purchased  conferred  no 
power  upon  the  officer  to  sell  the  land. 

G.  The  plaintiff  can  take  no  advantage  of  any  estoppel  that  may  exist  l)etween 
the  parties  to  the  mortgage  deed  in  this  case. 

7.  Every  estoppel  must  be  reciprocal ;  it  must  bind  both  parties;  a  stranger 
can  neither  take  advantage  of  it  nor  be  bound  by  it. 

(  Vestal  V.  Sloan,  76  N.  C,  127  ;  MiUhoUand  v.  York,  82  N.  C,  510;  Willijofti 
V.  Conner,  1  I>ev.,  379 ;  Grimsley  v.  Hooker,  3  Jones'  Eq.,  4 ;  Smith  v.  Fon^ 
10  Ired.,  37  ;  Leach  v.  Jones,  86  N.  C,  404 ;  Wade  v.  Saunders,  70  N.  C,  277 : 
Badham  v.  Cox,  11  Ired.,  450;  Moore  v.  Byers,  65  N.  C,  240,  cited  and 
approved). 

Ejectment  tried  at  Spring  Term,  1883,  of  Northampton 
Superior  Court,  before  Philips^  J. 

On  the  trial  the  plaintiff,  in  support  of  his  title,  introduced  a 
judgment  rendered  and  docketed  in  said  county  on  the  10th  of 
February,  1869,  in  favor  of  Mary  E.  Phillips  as  guaidian  of 
the  children  of  John  D.  Phillips  and  against  John  W.  Pate  and 
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others  for  one  hundred  uud  fifteen  dollars,  with  compound  inter- 
est on  the  same  from  January  1st,  1881,  till  paid,  and  for  costs. 
The  said  judgment  was  upon  a  bond  executed  in  1860;  also  an 
execution  on  said  judgment  issued  the  8th  day  of  June,  1874, 
returnable  to  the  fall  term  of  said  court;  also  a  sheriff*'s  deed 
dated  November  7th,  1874,  reciting  a  sale  of  the  land  {the  locm 
in  quo)  under  said  execution  as  the  property  of  John  W.  Pate, 
and  purporting  to  convey  the  same  to  the  plaintiff  R.  B.  Pee- 
bles. He  also  proved  that  the  defendant,  John  AV.  Pate,  was  in 
possession  of  the  locus  in  quo  at  the  time  of  and  ever  since  the 
commencement  of  this  action.  The  plaintiff  here  rested  his  case. 
The  defendant  John  \V.  Pate,  by  way  of  impeaching  the 
validity  of  the  execution  and  sale  to  the  plaintiff,  and  to  show 
that  the  plaintiff  acquired  no  title  under  the  execution  of  the 
8th  of  June,  1873,  offered  in  evidence  an  execution  on  the 
same  judgment  issued  June  the  10th,  1873,  and  the  return  of 
the  sheriff  thereon ;  also  another  execution  issued  June  30th, 
1873,  upon  the  same  judgment  upon  which  there  was  the  follow- 
ing return  by  the  sheriff:  "Not  satisfied.  August  9th,  1873. 
Tliis  day  levied  this  execution  upon  a  tract  of  land  containing 
twenty-four  acres,  more  or  less,  and  upon  another  tract  of  land 
containing  two  hundred  and  fifty-nine  acres,  more  or  less,  the 
property  of  John  W.  Pate,  to  satisfy  this  execution  " ;  also  one 
other  execution  which  was  issued  on  the  same  judgment,  dated 
October  17th,  1873,  which  came  to  the  bands  of  the  sheriff  on 
the  12th  of  November,  1873,  and  with  the  same  the  defend- 
ant introduced  the  following  entries,  which  were  endorsed  on  the 
said  execution,  to-wit:  A  copy  of  the  levy  of  August  9th,  1873, 
a.s  set  forth  as  originally  endorsed  on  the  execution  of  date  June 
11,1873;  also  on  said  execution  this  return:  "December  6th, 
1873.  Received  two  hundred  and  two  dollars  from  the  sale  of 
the  above  named  tracts  of  lauds  purchased  by  Wm.  T.  Stephen- 
son, of  which  thirty-three  dollars  and  twenty-two  cents  is  costs 
and  commis-iions,  and  one  hundred  and  sixty-eight  dollars  and 
.seventv-eiffht  cfnts  on  debt  an<l   interest   in   part  of  this  execu- 
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tioD."  (Signed  by  the  sheriff).  Also  on  said  execution  is  the  fol- 
lowing entry:  "December  22d,  1873.  Received  of  W.  Xew- 
som,  sheriff,  the  sum  of  one  hundred  and  sixty-eight  -^  dol- 
lars in  part  of  the  within  execution."  (Signed,  R.  B.  Peebles, 
attorney  for  J.  J.  Long). 

The  other  entries  were  also  endorsed  ou  the  execution  of 
June  8th,  1874,  under  which  the  plaintiff  claims  title,  in  tlu' 
handwriting  of  the  clerk  of  the  court,  and  also  the  following 
endorsment  of  a  return  by  the  sheriff: 

"  After  due  and  lawful  advertisement  at  the  court-house  in 
Northampton  county,  and  four  other  public  places  in  said  county, 
I  did,  on  the  7th  day  of  November,  1874,  expose  to  sale  and 
sell  at  public  auction  to  the  highest  bidder  for  cash,  the  two 
tracts  of  land  mentioned  in  the  levy,  where  and  when  R.  B. 
Peebles  became  the  last  and  highest  bidder  for  the  same  in  the 
sum  of  five  dollars  each,  complied  with  the  terms  of  sale  and 
was  declared  the  purchaser." 

The  defendant  introduced  J.  D.  Boone  as  a  witness,  who  testi- 
fied that  he  was  at  the  time  of  the  above-stated  proceedings  a 
deputy  sheriff;  that  the  handwriting  of  the  returns  and  receipts 
was  as  recited  herein,  and  that  the  land  sold  under  execution  of 
date  17th  of  October,  1873,  under  which  Stephenson  purchased, 
and  that  of  date  10th  June,  1874,  under  which  the  plaintiff 
purchased,  were  the  same  lands,  and  it  was  admitted  that  the 
sheriff's  deed  to  each  of  the  purchasers  covered  the  lociis  in  quo. 
The  foregoing  evidence  was  offered  as  a  part  of  the  record  under 
which  the  plaintiff  claimed. 

Tlie  defendant  also  introduced  a  deed  from  the  sheriff  to  \V. 
T.  Stephenson,  dated  December  6th,  1873,  reciting  a  sale  to  him 
under  execution  of  17th  October,  1872.  All  of  the  evidence 
introduced  by  the  defendant  was  objected  to  by  plaintiff  and 
admitted  by  the  court. " 

The  plaintiff  then,  with  a  view  of  showing  that  the  deed  from 
the  sheriff  to  Stephenson  of  December  the  6th,  1 873,  passed  no 
title  as  against  creditoi-s  of  John  W.  Pate,  offered  evidence  to 
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show  that  before  and  at  the  said  sale  of  December  6th,  1873, 
said  Stephenson  agreed  with  said  Pate  to  lend  and  did  lend  him 
mooey  enough  to  pay  off  the  execution  in  the  hands  of  the 
sheriff,  with  the  understanding  that  the  lands  should  be  sold  by 
the  sheriff  and  an  absolute  deed  made  to  said  Stephenson  to 
secure  the  repayment  of  the  money  loaned  and  interest ;  that  just 
before  the  sale,  Stephenson  (Pate  being  present)  asked  the  sheriff 
how  much  the  execution  and  costs  amounted  to,  and  the  sheriff 
replied  that  he  thought  $200  would  cover  it,  and  then  Stephen- 
son bid  $202  for  both  tracts,  and  there  was  no  other  bid  made. 
But  when  the  plaintiff,  as  attorney  for  the  plaintiff  in  the  judg- 
ment, came  to  settle  with  the  sheriff,  it  was  ascertained  that  there 
was  some  sixty  dollars  due  on  the  judgment,  which  the  defend- 
ant refused  to  pay;  that  at  the  time  of  the  sale,  December  6th, 
1873,  the  sheriff  had  notice  that  Stephenson  was  to  lend  the 
defendant  the  money.  All  of  this  evidence  was  objected  to  by 
the  defendant  and  ruled  out  by  the  court,  and  the  plaintiff 
excepted. 

With  the  view  of  estopping  the  defendant  from  saying  that 
Stephenson  had  title  to  the  land,  by  virtue  of  the  sheriff's  deed 
to  him,  the  plaintiff*  then  offered  in  evidence  a  mortgage  deed 
made  by  the  defendant,  December  8,  1873,  for  the  land  in  con- 
troversy, to  Stephenson  to  secure  the  purchase  money  for  the 
land.  This  evidence  was  objected  to  by  the  defendant  and  ruled 
out  by  the  court,  and  the  plaintiff  excepted. 

Upon  an  intimation  from  the  court  that  the  plaintiff  was  not 
entitled  to  recover,  he  submitted  to  a  nonsuit  and  appealed. 

Messrs.  Thos.  N.  Hill  and  W.  C.  Bowen,  for  plaintiff. 
Messrs,  JR,  O.  Burton,  Jr.,  and  Willis  Bagley,  for  defendant. 

Ashe,  J.  The  exception  taken  by  the  plaintiff  to  the  ruling 
of  His  Honor  in  admitting  the  endorsements  on  the  executions 
as  evidence  on  the  part  of  the  defendant  is  untenable.     The 
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execiitioDs  were  unquestionably  eonn)etent  evidence,  and  "a 
return  when  made  is  a  matter  of  record,  and  is  admissible  in  all 
cases  where  the  execution  is.  The  rule  allowing  the  return  of 
officers  to  be  read  in  evidence  is  based  upon  their  responsibility 
for  tiie  truth  or  falsity  of  such  returns,  and  is  sufficient  evidence 
of  all  the  proceedings  under  the  writ."  Herman  on  Executions, 
§214. 

The  exception  to  the  ruling  of  His  Honor  in  admitting  in 
evidence  the  deed  executed  by  the  sheriff  to  Stephenson,  is  also 
untenable.  So,  likewise,  was  his  exception  to  the  ruling  of  His 
Honor  including  the  evidence  offered  by  the  plaintiff*  in  regard 
to  the  transaction  between  them  as  to  the  i^edemption  of  the 
land. 

This  evidence  was  offered  to  show  that  the  agreement  between 
the  defendant  and  Stephenson,  by  which  the  latter  was  to  pur- 
chase the  dcfendant\s  land  under  execution  sale  and  hold  the 
title  until  the  defendant  should  repay  the  money  advanced  by 
Stephenson  was  covinous  and  intended  to  hinder  and  defeat  the 
creditors  of  the  defendant,  and  that  the  sheriff's  deed  under  the 
sale  was  void  and  passed  no  title  to  Stephenson.  But  we  are 
unable  to  discover  any  of  the  "  ear-marks "  of  fraud  in  the 
transaction.  The  agreement  was  perfectly  legitimate.  Such 
contracts  between  the  defendants  in  execution  and  the  purdiasers 
of  their  land,  under  execution  sale,  have  been  sustained  by 
repeated  adjudications  of  this  court.  Vestal  v.  Sloan,  76  X.  C, 
127  ;MiUhoUandv.  York,  82  N.C.,  510. 

And  we  cannot  see  how  this  case  differs  in  principle  from 
those  cases.  The  defendant's  land  was  advertised  for  sale  under 
execution,  and  Stephenson  agreed  to  advance  the  money  or  lend 
it  to  the  defendant  to  satisfy  the  execution,  and  buy  at  the  sale 
and  take  the  sheriff^'s  deed  for  the  same  and  hold  the  land  until 
he  was  reimbursed.  Tiierc  was  no  concealment  of  anv  sort 
attending  the  transaction — no  attempt  or  purpose  to  buy  the 
land  at  a  reduced  price,  but  on  the  other  hand,  everything  was 
done  openly  and  fairly.     Before  the  sale,  Stephenson  and  the 
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defendant  went  to  the  sherltF  and  enquire<l  of  him  what  was  the 
amount  of  the  execution,  and  being  informed  that  8200  would 
cover  the  amount  it  called  for,  without  any  dallying,  he  at  once 
bid  the  amount  which  he  supposed  would  satisfy  the  execution. 
Could  anything  have  been  fairer? 

Even  if  this  transaction  had  not  been  free  from  the  suspicion 
of  "m<iia  fidesj^  the  contention  of  the  plaintiff*  that  it  was 
intended  to  hinder  and  delay  the  creditors  of  the  defendant, 
cannot  be  sustained. 

To  avoid  a  deed  or  transaction  under  the  statute  of  frauds, 
there  must  be  a  creditor  to  be  defrauded,  and  before  he  can  tak(^ 
advantage  of  the  statute  at  law,  it  is  held  he  must  reduce  his 
debt  to  a  judgment,  issue  execution  upon  it  and  have  the  defend- 
ant's land  sold  thereunder.  Williford  v.  Conner,  1  Dev.,  379  ; 
Grimsky  v.  Hooker,  3  Jones'  Eq.,  4.  But  here,  there  was  no 
creditor  to  be  defrauded.  There  was  no  creditor  except  the 
plaintiff'  in  the  judgment  under  which  the  land  was  sold,  and 
she  is  not  such  a  creditor  as  could  take  advantage  of  the  statute, 
for  the  reason  she  had  once  had  the  land  sold  under  execution 
on  her  judgment,  and  had  no  right  to  have  it  sold  a  second  time 
under  another  execution  upon  the  same  judgment.  When  the 
land  was  once  sold  under  execution  of  October  17th,  1873,  the 
plaintiff*  had  no  right  to  issue  another  execution  on  the  same 
judgment  and  have  the  same  land  sold  a  second  time  for  the 
same  debt. 

Under  present  system,  the  judgment,  like  the  former  levy, 
creates  the  lien  on  land,  and  the  execution  upon  it  is  in  the  nature 
of  a  venditioni  exponas;  and  "when  a  venditioni  exponas  under 
the  former  practice  was  issued,  and  land  mentioned  in  it  was 
sold,  another  venditioni  exponas  cannot  be  issued;  and  if  it  docs, 
it  is  invalid,  and  the  purchaser  gets  no  title."  *  Smith  v.  Fore, 
10  Ired.,  37. 

It  was  so  expressly  held  in  this  very  case  when  it  was  before 
this  court  at  the  February  term,  1882  (86  N.  C,  437).  The 
only  ground  upon  which  such  a  proceeding  could  be  sustained 
23 
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would  be  where  the  defeudant  had  subsequently  acquired  such  a 
new  estate  in  the  land  as  subjected  it  to  execution,  or  had  perjie- 
trated  a  fraud  which  made  the  sale  void.  But  here  there  was 
no  fraud,  and  the  defendant  had  acquired  no  title  to  the  land, 
which  made  it  the  subject  of  execution. 

The  plaintiff  further  insisted  he  had  the  right  to  recover,  upon 
the  ground  that  the  defendant  in  this  action  was  the  defendant 
in  the  execution,  and  was  in  possession  when  the  land  was  sold 
and  at  the  commencement  of  this  action,  and  he  could  not  defeat 
the  plaintiff's  recovery  by  showing  title  in  a  third  person.  It  is 
concetied  this  is  a  well  established  rule.  Leach  v.  Jones,  86  N. 
C,  404;   Wade  v.  Saunders,  70  X.  C,  277. 

But  to  operate  as  an  estoppel,  the  execution  under  which  the 
plaintiff  has  purchased  must  be  valid,  and  sufficient  to  confer  the 
power  to  make  the  sale  upon  the  officer  who  undertook  to  sell: 
otherwise  the  attempted  sale  is  ineffectual  against  the  debtor, 
and  this  he  may  show  in  the  action  of  the  purchaser  to  recover. 
In  such  cases  the  estoppel  does  not  apply.  Peebles  v.  Pak, 
supra ;  Smith  v.  Fore,  supra.  It  was  there  held  that  this  very 
exeej)tion  under  which  the  plaintiff  claims  title  was  invalid,  and 
the  defendant  was  not  estopped  to  deny  the  plaintiff's  right  to 
recover. 

The  only  other  exception  taken  by  the  plaintiff  was  as  to  the 
refusal  of  His  Honor  to  admit  evidence  of  the  mortgage  exe- 
cuted by  the  defendant  to  Stephenson,  which  was  offered  with 
the  view  of  estopping  the  defendant  from  saying  that  he,  Ste- 
phenson, had  title  to  the  land  by  virtue  of  the  sheriff^s  deed  of 
December  6th,  1873. 

The  exception  was  properly  overruled.  The  plaintiff  had  no 
right  to  take  advantage  of  any  estoppel  that  might  have  existed 
between  the  parties  to  that  deed.  "Every  estoppel  must  be 
reciprocal,  that  is,  it  must  bind  both  parties,  since  a  stranger  can 
neither  take  advantage  of  any  estoppel  nor  be  bound  by  it." 
Co.  Lit.,  352rt;  1  Taylor  on  Evi.,  586. 

The  only  interest  w-hich  the  defendant  acquired  by  the  cim- 
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tract  with  Stephenson  was  an  equity  to  have  the  land  conveyed 
to  him  when  the  money  advanced  for  its  purchase  should  be 
repaid,  with  interest,  and  that  is  such  an  interest  as  is  not  subject 
to  be  sold  under  execution.  Badham  v.  Cox,  11  Ired.,  456; 
Moore  v.  JByers,  65  N.  C,  240. 

There  is  no  error.  The  judgment  of  the  superior  court  is 
affirmed. 

Xo  error.  Affirmed. 


JAMES  L.  CURRIE  V.  J.  B.  CLARK  and  ohers. 

Execution — Fraud  in  suppressing  bidding — Setting  aside  Sale — 
Judge's  Charge  must  be  j)ut  in  writing  at  request  of  party. 

1.  At  execution  sale  the  defendant's  property  was  bid  off  by  the  plaintiff  at 

an  inconsiderable  sum,  in  pursuance  of  an  alleged  fraudulent  arrangement 
to  suppress  competilion  among  bidders;  Ileldy  in  an  action  to  impeach 
the  title  acquired  by  plaintiff,  that  the  sale  be  set  aside  and  the  parties 
placed  in  statu  quo ^  \sii\nn\t  prejudice  to  the  plaintiflT's  remedies  from 
lapse  of  time  since  the  sale. 

2.  It  is  the  duty  of  the  judge,  at  the  request  of  a  party  to  an  action,  to  put  his 

instructions  in  writing  and  read  them  to  the  jury.  The  Code,  {414. 
But  where  the  court,  as  here,  gave  oral  instructions  not  difiering  from 
those  set  out  in  the  written  charge,  and  the  appellant  makes  no  suggestion 
to  the  contrary,  his  exception  to  the  oral  part  of  the  charge  does  not  con- 
stitute ground  for  a  new  trial. 

iCreics  V.  Bank,  77  K.  C,  110;  Young  v.  Greenlee,  82  N.  C,  346,  and  85  N.  C, 

593,  cited  and  approved). 

Ejectment  tried  at  Fall  Term,  1883,  of  Moore  Superior 
Court,  before  McKoy,  J. 
The  plaintiff  appealed. 

Messrs,  Hinsdale  &  Devereux  and  W.  A.  Guthrie,  for  plaintiff. 
Messrs.  John  Manning,  M.  S.  Robins  and  K.  P.  Buxton,  for 
defendants. 
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Smith,  C.  J.  The  plaintiff's  tiiU;  lo  the  land  in  dispute  is 
derived  from  a  sale  under  executions  issued  against  the  defend- 
ants, made  on  August  7th,  1879,  and  the  sheriff's  deed  executed 
on  tiie  next  day.  The  answer,  after  denying  the  plaintiff's 
allegation  of  ownership  and  wrongful  withholding,  while  aduiil- 
ting  possession,  sets  up  a  defence  to  the  action  that  the  sale  was 
brought  about  and  the  land  bid  off  and  conveyed  by  the  sheriff 
through  the  fraudulent  procurement  and  unfair  practices  of  the 
plaintiff',  by  means  whereof  he  became  the  purchaser  of  the 
property,  worth  several  hundred  dollars,  for  the  inconsiderable 
sum  of  twenty-five  dollars,  and  thereby  acquired  no  estate  in  the 
premises. 

Four  issues  were  subraitte<l  to  the  jury,  the  first  three  enquir- 
ing as  to  the  plaintiff's  title,  the  defendants'  wrongful  possession 
and  the  damages  therefrom,  and  the  fourth  involving  the  essen- 
tial matters  of  defence,  in  these  words : 

4.  Did  the  plaintiff  obtain  the  title  through  means  of  the 
sheriff's  sale  by  fraudulently  suppressing  the  biddings  therefor 
by  means  of  fraud  or  fraudulent  representations,  or  fraudulent 
practices  ? 

The  jury  found  all  the  issues  upon  the  evidence  and  under 
the  instruction  of  the  court  against  the  plaintiff,  and  from  the 
judgment  rendered  thereon  he  appeals. 

The  last  and  material  issue  is  somewhat  vague  and  confused^ 
and  does  not  present  the  intended  enquiry  into  the  plaintiff's 
conduct,  in  connection  with  the  sale  and  the  mala  fides  and  fraud 
imputed  to  him,  in  a  form  calculated  to  be  understood  and  ex- 
plicitly answered  by  the  jury,  and  restrictive  of  the  evidence  to 
be  heard.  But  no  exception  was  taken,  and  the  issue  seems  to 
have  been  framed  with  a  view  to  the  admission  of  impeaching 
and  sustaining  testimony  in  regard  to  the  plaintiff's  action  in 
securing  the  title  through  a  judicial  sale  by  practices  not  toler- 
ated by  the  law,  and  the  fruits  of  which  it  will  not  permit  him 
to  retain.  The  evidence  upon  this  point  may  be  thus  summarily 
stated  : 
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There  had  been  several  judgments  recovered  against  the 
defendants,  two  of  them  on  debts  contracted  before  the  adoption 
of  the  constitution  in  1868,  and  entitled  to  priority  of  satisfac- 
tion, and  all  docketed  in  the  superior  court  of  Moore  county,  on 
which  executions  had  been  issued  to  the  sheriff,  and  were  in  his 
hands  at  August  term,  1879,  of  the  court. 

The  first  and  earliest  docketed  judgment  was  in  favor  of  H. 
and  E.  J.  Lilly,  and  had  been  assigned  to  the  plaintiff,  and  the 
next,  in  favor  of  E.  L.  Pemberton,  was  in  charge  of  his  attor- 
ney, J.  C  Black,  for  management  and  collection.  The  ampunt 
due  on  both,  with  costs,  wns  about  seven  hundred  dollars,  which 
sum,  increased  by  the  other  executions,  made  an  aggregate  of 
near  one  thousand  dollars,  the  value  of  the  land  upon  the  esti- 
mate of  a  witness  for  the  plaintiff. 

The  sheriff  with  these  writs  advertised  the  sale  of  the  land  to 
take  place  on  August  4th,  the  first  day  of  the  term  of  the  court, 
and  while  he  sold  other  property  under  other  executions,  post- 
poned the  sale  of  this  until  the  next  and  again  the  day  follow- 
ing, Wednesday,  when  amid  considerable  bidding  it  was  sold  to 
the  said  attorney  for  the  sum  of  seven  hundred  dollars,  the 
defendant  N.  D.  J.  Clark  being  present,  the  sheriff  giving 
notice  that  if  the  bid  was  not  complied  with  the  land  would  be 
again  put  up  at  10  A.  m.  of  the  ensuing  day.  On  Thursday,  as 
the  sheriff  was  proceeding  to  resell,  during  the  recess  between 
the  morning  and  evening  sessions  of  the  court,  he  was  stopped 
by  the  plaintiflT,  who  asked  him  to  wait  a  few  moments,  during 
which  the  plaintiff  and  the  attorney  withdrew  for  private  con- 
sultation, at  the  end  of  which  the  plaintiff  returned  and  directed 
the  officer,  in  his  own  language,  to  "  go  ahead."  During  this 
interview  the  plaintiff  proposed  to  buy  the  Pemberton  debt,  and 
was  informed  bv  Black  that  he  had  assured  Clark  the  day  before 
that  the  land,  if  resold,  should  bring  enough  to  pay  that  execu- 
tion; and  thereupon  the  plaintiff  said  :  "  If  you  will  let  me 
have  the  judgment  the  sale  may  go  over." 

Under  these  circinnstaiiees  the  nssiirnment  was  made  to  him 
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of  the  Peraberton  debt  and  the  sale  i)roceeded,  when  the  plaintiff 
became  the  purchaser  at  the  price  of  twenty-five  dollars.  Clark 
was  not  present  on  this  occasion,  nor  was  the  attorney,  who  testi- 
fies he  would  have  been,  had  he  known  of  it.  The  testimony  of 
the  plaintiff  is  in  opposition  to  that  of  Black  i.i  reference  to  any 
suggestion  of  deferring  the  sale  and  his  assent  thereto. 

It  does  not  appear  how  many,  if  any  other,  persons  were  pres- 
ent on  the  occasion  of  the  last  sale,  or  whether  any  bid  except 
that  of  the  plaintiff  was  made. 

The  appellant's  exceptions  are  now  to  be  considered : 

1.  The  defendant,  N.  D.  J.  Clark,  to  whom  the  land  is  under- 
stood to  belong,  and  who  is  referred  to  when  the  name  is  used^ 
was  allowed,  after  objection,  to  say  that  his  absence  on  Thursday 
was  in  consequence  of  the  assurance  received  from  Black  thai 
the  land  should  bring  seven  hundred  dollars. 

We  do  not  see  why  it  was  not  competent  in  him  to  explain 
the  cause  of  his  non-attendance  and  apparent  inattention  to  his 
own  interest,  when  he  was  aware  of  the  intended  resale,  if  the 
first  bid  was  not  complied  with  by  payment,  or  in  what  res|)ect 
the  answer  could  be  obnoxious  to  just  complaint. 

2.  The  court  refused  to  charge  that  there  was  no  evidence  to 
sustain  the  4th  issue  and  it  should  be  withdrawn,  or  the  jury 
directed  to  return  a  negative  answer. 

The  court  properly  declined  to  so  charge  in  the  face  of  the 
testimony  of  the  circumstances  under  which  the  sale  was  made 
to  the  plaintiff.  The  manifest  result  of  his  management,  if 
upheld,  is  to  put  in  him  the  title  to  land  worth  twenty  times  the 
sum  paid,  and  this  by  practices,  if  the  testimony  be  accepted, 
inconsistent  with  good  faith  and  fair  dealing  towards  the  owner 
whose  property  has  been  sacrificed,  and  fails  to  meet  a  proper 
share  of  his  indebtedness.  The  difficulty  is  not  obviated  by  the 
proffer  of  the  plaintiff's  counsel  to  apply  the  full  amount  of  the 
previous  bid  to  the  executions,  that  is,  in  effect  to  raise  the  price 
to  that  sum,  for  the  defendant's  legal  right  is  to  have  a  fair  sale,, 
and  that  his  property  shall  bring  the  largest  sum  that  any  bidder 
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may  be  willing  to  give,  ami  this  sum  appropriated  to  the  dis- 
charge of  his  debts.  Whatever  means  are  used  to  obstruct  this 
legal  right  of  the  debtor  and  secure  his  ])roperty  to  the  execu- 
tion creditor  for  an  unreasonable  price,  is  an  abuse  of  legal  pro- 
cess which  the  la#  will  not  recognize  and  uphold.  In  our  view 
there  was  evidence,  and  its  weight  and  sufficiency  it  was  the 
province  of  the  jury  to  determine. 

3.  The  next  and  most  serious  objection  to  the  charge  is,  that 
it  was  not  all  put  in  writing,  after  a  request  from  plaintiff's 
couDsel  that  it  should,  according  to  the  directions  of  C.  C.  P., 
§238,  which  provides  "That  every  judge,  at  the  request  of  any 
party  to  an  action  on  trial,  made  at  or  before  the  close  of  the 
evidence,  before  instructing  the  jury  on  the  law,  shall  put  his 
instructions  in  writing,  and  read  them  to  the  jury ;  he  shall  then 
sign  and  file  them  with  the  clerk  as  a  part  of  the  record  of  the 
action." 

It  is  stated  in  the  case  that  when  a  new  trial  was  asked,  after 
verdict,  the  plaintiff  assigned  as  error,  that,  after  the  request  for 
a  written  charge,  the  court  said  "anything  orally  to  the  jury." 
The  statute  neither  in  purpose  nor  terms  goes  to  this  extent,  nor 
does  it  apply  to  the  requirement  in  the  preceding  section  (237), 
that  the  judge  "shall  state  in  a  plain  and  correct  manner  the 
evidence  given  in  the  case,"  but  it  does  not  embrace  the  further 
direction  that  he  shall  "declare  and  explain  the  law  arising 
thereon."  The  instructions  to  be  written  and  read  are  such  as 
expound  the  law  and  are  reviewable  on  appeal.  This  is  the 
plain  meaning  and  effect  of  the  words  that  the  judge,  "before 
instructing  the  jury  a?i  the  law,  shall  put  his  instructions  in  writ- 
ing, that  is,  his  instructions  as  to  lohat  the  law  is  arising  upon 
the  different  aspects  of  the  evidence  and  the  admissible  l»ypo- 
thetieal  findings  of  the  jury,  in  order  to  a  revision  and  correc- 
tion when  erroneous. 

Moreover,  the  statutory  mandate  positively  forbids  any  verbal 
explanatory  comments  which  may  nffect  or  modify  the  written 
language  and  tend  to   mislead   the  jury  as  to  its   purport   «>r 
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aim.  TliL^  propositions  embodied  in  tlie  writing  nujst  stand 
in  their  ii^j.snnicd  form,  not  added  to  or  diminished  i)V  anv  c-on- 
temporary  and  extraneous  words  falling  from  the  lips  (»f  the 
judge.  Tlie  jury  must  gather  the  meaning  of  the  instruction 
solely  from  the  written  words  in  whieh  it  is  f?onveycd,  as  must 
the  revising  court  in  passing  upon  its  oorrectnass  in  law. 

Similar  statutes  are  in  force  in  many  of  the  states,  some  of 
theni  more  stringent  in  their  exactions  and  making  a  disreganl 
of  them  att  error  in  laWy  entitling  the  party  to  a  new  trial. 

The  numerous  citations  from  the  reports  of  other  states  con- 
tained in  the  carefully  prepared  and  elaborate  brief  of  appel- 
lant's counsel,  showing  much  research  and  successful  labor  on 
his  part,  fully  sustain  the  views  we  have  taken  of  the  construc- 
tion and  operation  of  our  own  enactment. 

The  most  important  and  pertinent  cases  we  find  on  examina- 
tion arc  the  following:  B(ii<wort/i  v.  Barker,  05  Ind.,  596; 
i>ar/.s'  V.  Foster,  QS  lb,,  238;  Shafer  v.  Stinsoii,  7G  7i.,  374; 
niUlorJv,  Shelton,  71)  lb.,  98;  hay  v.  Wooters,  19  111.,  82; 
Plniherihrj  v.  Lcr^  2  Wis.,  2G1 ;  GUe  v.  Peojyle,  1  Col.,  GO;  Black 
v.  St(fie,  31  Texas,  574;  Ilardi/ y.  Turner,  9  Ohio  St.,  400; 
Wihon  v.  Town  of  Granby,  47  Conn.,  59;  Paris  v.  Siaie,'2 
Iowa,  449;  Dixon  v.  Florida,  13  Fla.,  (336 ;  Pat/new  Common- 
irculthy  *Sl  Grattan  (Va.),  858,  with  many  ethers  to  the  same 
j)urport. 

In  Pay  v.  Woofers,  5?/j>.'(7,  decided  in  1857,  Skinner,  J., 
declared  the  requirement  so  imperative  that  oral  instructions, 
given  under  a  statute  which  [)rovide3  for  written  instructions 
in  all  cases,  civil  or  crimijial,  before  the  petit  jury,  and  prohibits 
any  oral  qualifications,  modification  or  explanation  of  those  com- 
mitted to  writing,  even  when  conceded  to  be  immaterial,  were 
fatal  to  the  verdict  and  called  for  a  new  jury. 

The  substance  of  these  adjudications  conforms  to  the  interpre- 
tation which  ouj'  own  ennctnicnt  bears,  in  the  exclusion  of  ver- 
bal cojiimcnts. 

Now ,  what  are  the  f.icts  iu  reference  tn  this  exreption  set  out 
in  the  case  fna<lc  up  on  the  aj)p('alV 
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Tlie  special  instructions  requested  for  the  plaintiff,  wliicij, 
however,  do  not  appear  to  have  been  signed  by  counsel,  or  at 
least  such  signature  is  not  annexed,  as  directed  by  section  23J), 
were  read  over  to  the  jury  and  reasons  assigned  for  refusing 
them,  written  on  the  margin  of  the  paper  containing  the  instruc- 
tions: "  The  court  moreover  did  give  instructions  to  the  jury 
orally,  but  gave  no  instructions  upon  Icgjil  questions  different 
from  those  set  out  in  the  icniten  charrje.^^ 

There  is  no  suggestion  to  the  contrary  of  this;  and  if  there 
were,  we  should  be  disposed  to  hold  that  the  verbal  part  should 
have  been  also  in  writing,  so  as  to  enable  us  to  see  if  there  was 
a  variance  or  modification  which  may  have  misled  the  jury  in 
considering  botii,  and  not  to  leave  this  to  the  opinion  of  the 
judge.  The  very  aim  of  the  statute  is  that  the  jury  shall  hear 
only  what  is  put  in  writing,  for  the  judge  is  directc<l  *M()  read 
them  (the  instructions)  to  the  jury J^ 

It  is  not  the  policy  or  purpose  of  the  statute,  nor  does  the 
language  used  bear  such  rigorous  construction  as  to  forbid  any 
and  all  oral  expressions  from  the  presiding  judge.  As  what  he 
may  tell  the  jury  in  matters  of  law  for  their  itiformation  and 
guidance  must  be  written  and  read,  so  he  is  not  permitted  to  add 
to,  take  from,  modify  or  explain  what  he  delivers  as  his  charge, 
for  this  would  be  to  change  perhaps  the  meaning  which  would 
otherwise  be  ascribed  to  the  writing  and  produce  the  very  mis- 
chief intended  to  be  remedied.  But  the  act,  upon  any  reason- 
able interpretation  of  its  terms,  does  not  go  further  and  put  an 
interdict  U|>on  every  oral  utterance  which  is  in  precise  accord 
with  what  is  written  and  affects  it  in  none  of  the  suggested  par- 
ticulars, at  the  peril  of  a  venire  de  novo  if  he  docs  thus  speak. 
This  would  be  to  subordinate  substance  to  form  and  subserve  no 
useful  purpose. 

It  is  expressly  stated  in  the  case  that  nothing  was  said  varying 
in  any  respect  from  the  legal  propositionssubmitted  in  writing,  nor 
does  the  appellant  suggest  the  contrary.  Hence,  the  written  in- 
.Mnictions  must  be  understood  a-^  correcilv  and  fullv  einhodvinu: 
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the  rules  and  principles  of  law  communicated  to  the  jury,  and 
be  regarded  as  a  compliance  with  the  demands  of  the  law.  Yet 
it  is  prudent  and  safe,  and  this  cannot  be  too  strongly  impressed 
upon  the  minds  of  those  who  administer  distributive  justice  at 
jury  trials,  when  the  charge  is  put  in  writing  it  should  be  simply 
read  over,  without  outside  remark  of  any  kind  in  the  hearing  of 
the  jury,  and  thus  controversies,  such  as  have  arisen  in  this  case, 
be  avoided. 

The  charge  itself,  in  so  far  as  it  relates  to  the  fourth  issue,  and 
the  evidence  bearing  upon  it,  is  not  obnoxious,  as  we  have 
already  said,  to  just  complaint. 

So  much  of  it  as  refers  to  the  duration  and  force  of  docketed 
judgments  has  no  material  bearing  upon  the  real  controversy, 
and  the  error  in  regard  to  a  docketed  justice's  judgment,  subject- 
ing it  to  a  limitation  shorter  than  that  which  applies  to  others 
originally  rendered  in  the  superior  court,  does  not  enter  into  our 
consideration  in  determining  the  appeal.  The  result  depends 
wholly  upon  the  finding  upon  the  last  issue,  irrespective  of  the 
responses  to  the  others. 

But  there  is  %rror  in  the  rendition  of  final  judgment  by  which 
the  land  is  restored  to  the  judgment  debtor  on  his  return  of  the 
price  bid  and  interest. 

In  Crews  v.  Bank,  77  N.  C,  110,  the  defendant  derived  title 
to  the  land  under  a  sheriff's  sale  made  on  September  6th,  186J>, 
which  the  jury  found  was  brought  about  by  a  fraudulent  com- 
bination between  the  execution  debtor  and  his  creditor,  the 
plaintiff  purchasing  in  suppressing  competition.  The  plaintiflT 
bought  at  a  subsequent  sheriff's  sale  under  a  later  docketed 
judgment. 

Delivering  the  opinion,  Rodman,  J.,  says :  "  In  many  cases 
it  would  work  an  obvious  injustice  to  declare  the  sale  void^ 
because  the  purchaser  had  stifled  competition  and  obtained  the 
property  for  less  than  its  value.  What  he  paid  has  gone  to  the 
payment  of  debts  of  the  defendant  in  the  execution  which  were 
a  lien  upon  the  land,  and  if  the  sale  is  set  aside  at  all,  it  should 


FEBRUARY  TERM,  18S4.  363 


CuRRiE  V.  Clark. 


be  iH>t  aside  altogether,  and  the  purchaser  put  iu  the  conditiou  in 
which  he  was  before  or  be  subrogated  to  the  place  of  the  cred- 
itors pro  (antoJ'     He  adds : 

"If  the  sale  to  him  (the  execution  creditor  and  purchaser) 
was  held  void,  he  could  still  take  out  execution,  at  leaaty  for  the 
excess  of  his  judgment  over  his  bid,  and  sell  the  land  again 
{Halyburion  v.  Greenlee ^  72  N.  C,  316),  and  perhaps  might  for 
the  whole  original  amount,  disregarding  the  supposed  payment. 
I  know  of  no  authority  to  the  contrary/' 

So  in  Young  v.  Greenlee,  82  N.  C,  346,  where  fraud  and  com- 
bination to  stifle  bidding  l)etween  the  debtor  and  purchaser  were 
charged,  Dillard,  J.,  speaking  of  the  effect  upon  the  title,  says: 
"His  (the  sheriffV)  sale  and  deed  passed  the  legal  title  to  Flem- 
niing,  and  by  his  deed  it  was  conveyed  to  and  now  resides  in  the 
feme  defendant.  Against  a  legal  title  thus  communicated,  a  pur- 
chaser at  a  subsequent  sale  under  a  junior  judgment  and  execu- 
tion cannot  prevail  in  an  action,  basing  his  right  of  recovery  on 
the  legal  title  alone.  The  remedy  in  such  case  must  be  by  an 
action  impeaching  the  elder  title,  and  setting  forth  the  special 
facts  calling  for  the  exercise  of  the  equitable  powers  of  the  court 
to  put  the  older  title  out  of  the  way,  in  whole  or  in  part."  This 
ruling  was  affirmed  on  an  application  to  rehear,  85  N.  C,  593. 

The  defence  here  is  in  effect  an  impeachment  in  equity  of  the 
title  acquired  by  the  plaintiff,  and  the  relief  cannot  go  beyond 
the  setting  aside  the  sale  and  restoring  the  parties  to  the  statvs 
they  occupied  previous  thereto,  and  without  prejudice  to  the 
plaintiff's  remedies,  from  the  lapse  of  time  since.  This  is  the 
full  measure  of  the  defendant's  equity,  and  it  affects  the  plain- 
tiff only  by  depriving  him  of  an  estate  which  he  acquired  by 
unlawful  means  and  under  the  form  of  legal  process.  The  sale 
must  therefore  be  set  aside  and  the  land  again  exposed  to  sale, 
the  proceeds  arising  from  which  will  be  paid  over  according  to 
the  priorities  of  the  several  executions  as  they  existed  on  the 
<lay  of  the  sheriff's  sale,  which  is  thus  put  out  of  the  way. 

It  must  he  declared  that  the  judgment  l)eIow  is  erroneous,  and 
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this  will  be  cerlitied,  t»>  the  end  that  jud^nient  l)e  n.mleml 
according  to  this  opinion,  and  the  cansc*  proceed  in  the  court 
below. 

Judjrnicnt  accordingly. 


M.  G.  WILLIAMS,  Trustee,  v.  J.  }).  BATCIIELOR,  Administr:.t<.r. 

Account — Reference  and  Referee — Jiulr/ment — AUotrance  io 

Aitorney, 

\.  A  judgment  entered  upon  confirming  a  report  <»f  a  referee  settles  all  i"J>i- 
ters  taken  into  the  account,  and  is  a  bar  to  any  claim  which  ougluU' 
have  been  set  up  in  that  reference. 

2.  But  where  subsequent  collections  are  made  out  of  a  fund  remaining  in  il'.e 
hands  of  the  party  liable  to  accojint,  and  not  adjudicated  in  the  judg- 
ment, a  claim  for  compensiition  for  his  services  is  a  proper  one,  i" '^<^ 
allowed  upon  evidence  and  enquiry  before  a  referee. 

Motion  in  the  cause  heard  at  Januarv  Term,  18S3,  of  Wake 
Superior  Court,  before  McKoy,  J. 

Thi.s  motion  is  made  in  an  action  tried  at  fall  term,  LSTo,  of 
Wake  superior  court,  and  upon  the  overruling  of  exceptions  u> 
the  commissioner's  report  the  defendant  appealed  to  this  court* 
which  affirmed  the  ruling  of  the  court  below.     See  74  X.  C, 


00  i . 


His  Honor  refused  the  motion,  and  the  defendant  appealed. 

Messrfi,  Rvdde^  Bifxbee  tO  Bm^heVy  for  plaintiff. 

Messrs.  T).  (r.  Foirle  and  E.  (r,  JLri/irood,  for  defendant. 

Smith,  C.  J.     At  January  term,   1876,  of  this  court,  final 
judgment  was  entered  affirming  that  entered   in   the  superior 


*Mr.  Justice  Mkruimon*  liavlnir  ln-en  <if  couM'^el,  diil  n«»i  sit  on  tiiO  lie.irinir 
of  this  ca<e. 
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court  and  by  appeal  biMught  up  for  review,  among  the  provisions 
in  which  is  the  following: 

It  is  further  ordered,  adjudged  and  decreed,  the  said  Joseph 
B.  Batchelor,  as  commissioner  as  aforesaid  (for  the  sale  of  the 
lands),  after  retaining  out  of  said  purchase  money  five  per  cent, 
thereof,  which  is  hereby  allowed  him  for  his  services  in  makius: 
sale  and  collecting  and  disbursing  the  proceeds  thereof,  and  exe- 
cuting title  to  the  purchaser,  apply  the  residue  to  the  satisfaction 
of  the  sura  of  $5,01 3.1  (>,  with  the  interest  on  ^5,000  thereof 
from  the  4th  day  of  October,  1875,  until  paid,  owing  to  the 
plaintiff  as  trustee  of  Douglass  Bell,  the  younger;  but  if  the 
defendant  William  S.  Mason  shall  hereafter  make  further  collec- 
tions on  account  of  the  notes  specified  in  the  pleadings,  the 
amount  which  the  said  Mason  shall  so  collect  is  to  be  first 
applied  to  the  satisfaction  of  said  debt  due  said  trustee  Williams, 
and  the  said  Batchelor  is  to  satisfy  the  residue  thereof  after  the 
application  of  the  payment  made  by  said  Mason ;  and  if  said 
Batchelor  shall  have  paid  the  whole  of  said  debt  before  said 
Mason  shall  have  made  any  further  collections  and  payment  as 
aforesaid,  then  the  said  Mason  is  to  apply  such  collection  to 
replace  pro  tanto  the  amount  so  paid  by  said  Batchelor,  and 
>^h(dl  jmy  the  amoutit  so  collected  to  said  Batchelor,  as  (ulmlnistra- 
for  (Je  bonis  non  cum  testamento  annexo  of  Ijouis  I),  Henry, 
fleccdscd.  And  any  residue  of  said  proceeds  of  sale  which  may 
remain  in  the  hands  of  said  Batchelor,  he  is  to  retain  as  admin- 
istrator de  bonis  nmi  cum  testamento  annexo  of  Louis  D.  Henry, 
deceased. 

There  had  been  before,  on  a  reference  in  an  action  between 
the  said  Batchelor,  as  administrator  as  aforesaid,  and  the  said 
Mason,  an  account  stated  and  reported  to  the  superior  court  of 
Wake  county  at  June  term,  1875,  wherein  it  was  ascertained 
that  the  latter  had  in  his  hands,  for  which  he  was  accountable 
as  collecting  agent  and  attorney,  on  April  15,  1875,  a  balance  of 
8695.23,  and  there  being  no  exception  thereto  the  same  was 
fNMifirmed.     In    the  account  the   said    Mason   is  charged  with 
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moneys  collected  by  an  attorney  employed  by  him  at  Wilming- 
ton, under  a  creditor's  suit  against  the  estate  of  a  debtor,  and  is 
allowed  a  credit  of  ten  per  cent,  thereof  retained  by  that  attor- 
ney for  his  services,  and  no  furdier  charge  by  said  Mason,  in 
respect  to  that  fund,  is  made  or  passed  on. 

Late  in  the  year  1882,  as  we  infer  in  the  absence  of  any  date, 
the  said  Joseph  B.  Batchelor,  as  administrator  de  bonis  non  of 
the  testator  Louis  D.  Henry,  caused  a  notice  to  be  given  to  said 
William  S.  Mason,  of  which  he  acknowledges  service,  to  appear 
at  the  January  term,  1883,  of  the  superior  court,  and  show  why 
the  decree  aforesaid  (which  on  appeal  had  been  sustained  and 
again  affirmed  at  January  term,  1876)  should  not  l)e  enforced, 
and  the  said  Mason  be  compelled  to  pay  over  to  him,  as  such 
administrator,  whatever  further  collections  had  been  made  on 
two  certain  specified  debts  "since,  and  over  and  above  the 
amounts  collected ''  and  charged  in  tliat  decree. 

To  this  notice  an  answer  is  returned  wherein  said  Mason 
admits  his  having  received  since  the  decree  and  outside  of  what 
is  therein  accounted  for,  in  different  sums  at  various  times, 
§924.86,  whereof  he  had  paid  out  ^581.30  and  there  was 
remaining  in  his  hands  the  residue,  «S345.50.  He  <lemands  to 
be  paid  out  of  this  sum  a  reasonable  fee  for  the  moneys  collected 
at  Wilmington,  for  which  no  allow-ance  was  made  in  the  ref- 
eree's I'cport,  and  also  asserts  a  claim  for  services  in  making  the 
additional  and  subsequent  collections. 

L'pon  the  hearing  the  said  Batchelor  moved  the  court: 

1.  For  a  peremptory  order  for  the  payment  over  to  him  of 
the  moneys  conceded  to  be  in  the  hands  of  Mason ;  and,  this 
being  refused, 

2.  That  the  court,  upon  the  statement  before  it,  and  without 
further  evidence,  determine  what,  if  any,  sum  should  be  retained 
for  the  agent's  further  compensation  in  these  last  collections,  and 
direct  the  balance  to  be  paid  over. 

This  was  also  refused,  and  the  said  Batchelor  appeals. 

The  parties  to  this  appeal  are  defendants  in  the  original  action. 
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but,  upon  the  subject  uiatter  of  controversy  now  before  us, 
assume  and  occupy  adversary  relations  to  each  other. 

In  our  construction  of  the  decree,  it  settles  all  matters  taken 
into  the  account  previous  to  its  rendition,  and  is  a  bar  to  any 
claim  for  services  in  abatement  of  the  amount  declared  to  be 
due,  which  could  have  been  and  ought  to  have  been  claimed  in 
that  reference.  It  undertakes  to  adjust  and  does  conclude  all 
demands  which  could  have  been  then  made,  and  were  not  made, 
in  reduction  of  that  balance.  It  puts  an  end  to  controversy  in 
this  regard. 

2.  The  claim  for  compensation,  in  making  the  subsequent 
collections  out  of  funds  which  were  allowed  to  remain  in  his 
hands  after  the  order  for  their  transfer,  is  a  proper  one,  and  is 
not  adjudicated  in  the  judgment.  The  net  result  of  the  collec- 
tions, ascertained  by  deducting  all  legitimate  expenses  incurred 
and  a  fair  compensation  to  the  agent,  is  the  amount  to  which  the 
administrator  is  entitled.  The  court  properly  refused  the  first 
motion,  and  proi>erly  declined  to  pass  upon  the  compensation  to 
be  retained  by  the  agent,  without  evidence.  A  proper  course 
would  be  to  refer  the  enquiry  as  to  the  allowance  which  should 
be  made  to  the  defendant  Mason,  to  the  clerk  or  some  other  com- 
petent person,  to  be  made  upon  such  evidence  as  might  be 
adduced  before  him,  and  with  directions  to  him  to  make  report. 
We  do  not  mean  to  say  that  this  is  the  only  course  to  be  pur- 
sued, but  that  it  is  a  convenient  and  usual  way  of  bringing  the 
question  before  the  court  for  its  final  determination.  There  is 
no  error.     Let  this  be  certified. 

No  error.  Affirmed. 
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nV.  (r.  B.  (iARRETT  v.  W.  L.  LOVE. 

Jndfjment  upon  confirmation  of  report j  motion  to  correct 

A  report  of  a  referee  made  to  this  court  and  confinne<],  and  final  jadgment 
entered  thereon,  is  not  open  to  a  motion,  at  a  subsequent  term,  to  oo^ 
rect  an  alleged  error  in  the  method  of  computing  interest  adopted  by  the 
referee.  The  court  held,  however,  that  the  result  arrived  at  by  the  referee 
in  pursuance  of  the  decision  rendered  in  this  case  (89  N.  C,  205  is  correct). 

Motion  by  defendant  to  correct  a  judgment  heard  at  Febru- 
ary Term,  1884,  of  The  Supreme  Court. 

No  counsel  for  plaintiff. 

Mensrs,  Battle  d'  Mordecai,  for  defendant. 

Smith,  C.  J.  At  the  last  term,  the  clerk  to  whom  a  reference 
had  been  oixlered  to  compute  and  ascertain  tlie  result  of  the 
opposing  claims  of  the  parties  (89  N.  C,  205)  made  his  report, 
and  there  being  no  exceptions  thereto,  it  was  confirmed  and  final 
judgment  rendered  in  favor  of  the  defendant  for  the  excess  of 
his  counter-claim.  His  counsel  now  ask  us  to  have  revised  and 
cK>rrected  the  method  of  computation  adopted  by  the  referee  in 
the  adjustment,  and  to  direct  a  calculation  that  shall  at  once 
reduce  the  note  given  the  plaintiff  by  applying  the  amount  due  on 
the  Parker  debt  accoixiing  to  its  face,  but  which  had  at  the  time 
been  in  part  discharged  by  him.  The  proper  time  for  making 
the  application  was  upon  the  coming  in  of  the  report  and  before 
its  confirmation,  since  we  can  only  rehear,  with  a  view  to  connect 
an  erroneous  judgment,  by  petition  filed  in  accordance  witli  the 
rule. 

But  if  it  were  still  open  to  correction,  is  the  mode  of  compu- 
tation itself  incorrect? 


Mr.  Justice  Merbimon  having  been  of  counsel,  did  not  sit  on  the  hearing 
of  this  case. 
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Let  us  assume  that  the  Parker  debt  is  valid,  and  all  is  due 
which  on  its  face  is  called  for;  or  let  us  substitute  a  note  in  the 
like  sum  given  by  the  plaintiff  to  the  defendant,  as  this  will 
place  the  defendant  in  as  favorable  a  position  as  he  can  claim  to 
occupy;  the  value  of  his  counter-claim  would  be  the  principal 
money  with  interest  added  to  the  time  when  the  adjustment  is  to 
be  made,  and  precisely  the  amount  thus  ascertained  is  the  sum 
allowed  by  the  clerk.  On  the  other  hand,  the  plaintiff's  demand 
is  estimated  by  a  computation  that  applies  succcessive  payments, 
each  exceeding  interest  then  due,  to  a  reduction  of  so  much  of' 
the  principal  as  the  sum  paid  exceeds  the  interest;  and  so  as  to 
other  payments  until  the  residue  is  ascertained  to  the  same  date 
as  the  counter--claim,  and  the  difference  between  them  is  the  sum 
for  which  the  defendant  I'ecovers  judgment. 

The  several  part  payments  by  defendant  on  his  debt  must  go 
as  reducing  credits,  for  such  is  the  understanding  and  intent  of 
both.  If  the  counter  demand  is  made  to  reduce  the  defendant's 
note,  at  once,  to  the  difference  between  them,  it  is  variant  from 
that  understanding;  and  equally  so  is  the  early  extinction  of  the 
plaintiff's  debt,  so  that  what  are  credited  payments  become,  what 
neither  intended,  independent  loans  and  advances.  The  defend- 
ant accepted  the  Parker  note  as  a  valid  subsisting  and  separate 
security;  and  that  the  plaintiff  should  make  it  good  is  the  full 
measure  of  his  demand,  and  he  can  claim  no  moi*e.  This  he  has, 
and  with  this  he  should  be  content.  But  we  think  a  correction, 
if  proper  in  itself,  cannot  be  made  of  the  judgment  of  the  court. 

Motion  denied. 


WILLIAM  PICKENS  V.  JAMES  FOX  and  another. 
Excusable  Negligence,  under  section  274 — Attorney  and  Client. 

Thecoart  made  an  order  that  no  civil  business  would  be  transacted  in  conse- 
qnence  of  the   accumulation   of  criminal    cases   which    would  ocoupv  the 

24 
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term.  The  defendante'  counsel  w&s  called  home  by  iUneaa  in  his  famiiv, 
bul  before  leaving  the  court  he  enquired  about  the  civil  causes,  aod  was 
informed  by  the  judge  that  it  was  not  probable  that  anything  would  be  done 
on  the  civil  docket,  and  accordingly  so  advised  his  client,  who  also  went 
home.  Upon  calling  over  the  civil  docket  on  the  last  day  of  the  temi, 
judgment  by  default  was  entered  against  the  defendant,  on  motion  of  plain- 
tiff's counsel  who,  upon  examination  of  the  papers,  did  not  find  amoog 
them  the  defendants'  demurrer  which  had  been  previously  filed ;  Hdd, 
that  the  court  properly  set  aside  the  judgment  upon  the  ground  of  excusa- 
ble negligence  under  The  Code,  J274. 

{De^ly:  Palmer,  68  N.  C,  215;  Franch  v.  Sutloriy  86  N.  C,  78;  EUinsHon  v. 
Wicker,  87  N.  C,  14 ;  Engluh  v.  English,  lb,,  497 ;  Gear  v.  Beams,  88  N. 
C,  197,  cited  and  approved). 

Motion  to  set  aside  a  judgment  in  Buncombe  Superior  Court, 
heard  at  Chambers  ou  January  30th,  1884,  before  Gudger,J, 

The  defendants  were  served  with  a  summons  requiring  them 
to  appear  at  the  clerk's  office  within  ten  days  thereafter,  and 
answer  a  complaint  which  would  be  filed  therein,  or  application 
for  the  relief  demanded  in  the  complaint  would  be  made.  The 
defendants  employed  counsel  to  defend  the  action  and  he 
appeared  before  the  clerk  and  moved  to  dismiss  the  pro- 
ceedings for  want  of  jurisdiction  in  him  over  the  subject 
matter  of  the  action.  The  clerk  refused  to  act  in  the  premises, 
for  the  retison  that  no  cjise  was  properly  before  him  of  which  he 
could  take  cognizance. 

At  the  ensuing  spring  term,  1883,  the  cause  was  docketed 
and  a  similar  motion  made  before  the  presiding  judge,  which 
was  not  then  entertained  in  consequence  of  the  absence  of  the 
plaintiff's  counsel,  and  the  motion  was  not  again  renewed. 
During  the  term,  however,  the  complaint  was  filed,  the  action 
being  to  recover  land  in  defendant's  possession  claimed  by  the 
plaintiff,  and  under  an  agreement  of  counsel  entered  of  I'ecord 
in  the  cause,  the  pleadings  were  to  be  filed  during  the  next  fall 
term,  1883. 

At  this  term,  which  is  held  for  four  weeks,  the  time  and 
attention  of  the  court  were   occupied    in  the  trial  of  criminal 
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cases,  which  were  protracted  until  a  late  hour  of  Saturday  in  the 
last  week. 

Anticipating  that  no  opportunity  would  be  afforded  for  the* 
transaction  of  business  on  the  civil  docket,  an  order  was  adopted 
at  the  instance  of  a  member  of  the  bar  in  attendance,  whereby 
in  substance  that  was  postponed,  in  the  same  plight,  and  with- 
out prejudice,  to  spring  term,  1884.  This  order  in  full  is  set 
out  in  the  transcript,  and  it  is  not  necessary  to  specify  in  detail 
its  provisions. 

The  demurrer  in  form,  but  in  effect  a  written  motion  to  dis- 
miss for  want  of  jurisdiction,  was  filed  on  Thursday  of  the  last 
week,  and  before  leaving  the  court,  called  away  by  illness  in  his 
family,  the  defendants'  counsel  enquired  of  the  judge  in  refer- 
ence to  civil  causes,  and  was  answered  by  him  that  it  was  not 
probable  that  anything  whatever  would  be  done  on  the  civil 
docket,  and  the  attorney  accordingly  so  advised  the  defendants 
and  that  their  presence  was  no  longer  required,  and  they  could 
return  home,  and  with  this  assurance  they  left. 

Late  on  Saturday  afternoon,  in  calling  over  cases  from  the 
civil  docket,  when  this  was  reached  the  plaintiff's  attorney 
moved  for  judgment,  stating  that  no  answer  had  been  filed  or 
other  defence  put  in,  an  error  into  which  he  had  fallen  by  reason 
of  the  absence  from  the  papers  of  that  which  had  l)een  filed,  in 
his  examination  of  them,  while  the  name  of  the  defendants' 
counsel  had  been  marked  as  appearing  for  them,  and  thereupon 
judgment  final  was  rendered  for  the  plaintiff. 

The  present  application  is  to  set  aside  the  judgment  and  recall 
the  writ  of  possession  that  had  been  issued  to  enforce  it,  and  was 
heard  by  the  same  judge,  who  presided  at  the  term  when  most 
of  the  facts  transpired  upon  which  the  motion  is  based,  and 
from  his  order  relieving  the  defendants  from  the  judgment  under 
C.  C.  P.,  §133,  the  plaintiff  appeals. 

J/r.  James  H.  Merriinon,  for  plaintiff. 

Messrs.  3f,  E.  C<\rter  and  Johnston  &  Shuford,  for  defendants. 
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Smith,  C.  J.,  after  stating  the  above.  It  would  be  difficult 
to  find  a  case,  the  facts  in  which  found  by  the  judge  himself 
personally  cognizant  of  many  of  them,  which  more  clearly  ooiue 
with  the  provisions  of  the  statute  and  warrant  the  exercise  of 
the  power  it  confers.  If  there  be  blame  attributable  to  any, 
and  we  do  not  see  that  any  has  been  incurred,  it  falls  upon  coun- 
sel and  not  upon  client,  and  the  judgment  is  most  clearly  the 
result  of  an  inadvertent  and  erroneous  statement,  though  be- 
lieved to  be  true  when  made,  from  the  counsel  of  the  plaintiff. 

The  subject  has  been  so  often  and  so  fully  discussed,  and  the 
force  and  meaning  of  ^ the  statute  with  its  limitations  pointed  out 
in  cases  heretofore  before  the  court,  that  we  are  content  to  say 
that  the  ruling  of  His  Honor  is  fully  sustained  by  the  cases  of 
Dealw  Palmer,  68  N.  C,  215;  Francka  v.  /Sutton,  86  N.  C, 
78;  Ellington  v.  Wicker,  87  N.  C,  14;  Geer  v.  ReuiM,  88  N. 
C,  197;  English  v.  English,  87  N.  C,  497. 

There  is  no  error,  and  this  will  be  certified  to  the  court  below. 

No  error.  Affirmed. 


MOTT  V.  RAMSAY. 
Excusable  Negligence. 

The  sickness  of  an  attorney  is  a  sufficient  excuse  for  want  of  diligence  in  per- 

fectingf  an  appeal. 

Ashe,  J.  Since  the  opinion  was  filed  in  this  case,  dismissing: 
the  appeal  [reported  ante,  29],  the  defendant  has  filed  affidavits 
satisfactorily  showing  that  so  far  from  having  been  guilty  of 
laches  in  perfecting  his  appeal,  he  used  all  possible  diligence  in 
his  endeavors  to  have  it  perfected],  but  failed  to  do  so  in  conse- 
quence of  the  illness  of  his  attorney. 

Being  of  the  opinion  that  liis  neglect  was  entirely  excusable, 
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the  judgment  reodercd  in  the  case  at  this  term  is  8et  aside,  and 
the  case  will  stand  upon  the  docket  as  if  no  judgment  had  been 
rendered. 

Judgment  accordingly. 


♦ALANSON  CAPEHART  v.  KADER  BIGGS  &  CO. 

Appeal,  notice  of. 

An  appeal  will  not  be  dismissed  upon  the  ground  that  no  notice  of  appeal  wav 
g[iveti,  wiiere  the  record  shows  that  an  appeal  bond  was  filed  and  approved 
by  the  court.  The  filing  the  bond  and  its  appro%'al  in  open  court  is  notice 
to  the  appellee. 

Civil.  Action  tried  at  Fall  Term,  1883,  of  Northampton 
Superior  Court,  before  McKoy,  J. 

A  motion  to  dismiss  the  defendants'  appeal  was  made  in  this 
court. 

Messrs.  R.  B.  Peebles  and  Hinsdale  <t  Devereux,  for  plaintiff. 
Messrs.  W.  Bagley,  Mullen  &  Moore,  Fuller  &  Snow,  and  E. 
C.  Smith,  for  defendants. 

Ashe,  J.  In  this  court  a  diminution  of  the  record  was  sug- 
g^ed,  and  on  motion  of  the  plaintiff's  counsel,  a  writ  of  certio- 
rari was  issued  to  the  clerk  of  the  superior  court  of  Northamp- 
ton county,  directing  him  to  make  out  and  transmit  to  this  court 
a  correct  transcript  of  the  record  in  this  case. 

In  return  to  the  ceHiorariy  the  clerk  sends  up  another  tran- 
script, accompanied  with  his  certificate,  that  the  record  heretofore 
sent  to  this  court  was,  in  all  respects,  correct,  except  as  to  the 


*Mr.  Justice  Merrimox  having  been  of  counsel,  did  not  sit  on  (he  hearing 
of  thisi  case. 
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expression,  '' notice  of  appeal  waived^';  suid  expression  was  inad- 
vertently pet  by  him  in  the  case.  He  says  it  nowhere  appears 
in  the  case,  except  in  the  statement  of  the  case  on  appeal  filed 
by  L.  F.  Dettrick  (one  of  the  defendants),  and  supposing  it  was 
true  in  fact,  he  put  it  in  the  record  sent'  to  the  supreme  court. 
He  says,  "the  error  occurred  in  this  way:  The  appellant  filed 
his  statement  of  case,  and  the  appellee  filed  his  exceptions  thereto. 
and  the  appellant  did  not  ask  the  court  to  settle  the  case,  and  in 
sending  up  the  record,  I  endeavored  to  consolidate  the  two." 

Upon  the  return  of  the  writ  of  certiorari,  the  plaintiff's  coun- 
sel moved  to  dismiss  the  appeal,  upon  the  ground  the  defendant 
had  given  the  plaintiff  no  notice  of  appeal. 

Taking  it  to  be  true,  as  certified  by  the  clerk,  that  there  was 
no  waiver  of  appeal  properly  upon  the  record,  yet  we  do  find  in 
the  record  the  entry,  "Bond  in  the  sum  of  $250,  filed  and 
approved  by  the  court." 

The  plaintiff's  counsel  is  supposed  to  have  notice  of  what  i$ 
done  in  open  court,  especially  in  a  case  where  he  appears  as 
counsel  for  one  of  the  parties,  and  the  taking  the  appeal  bond 
in  court,  and  its  approval  by  the  judge  in  open  court,  was  actual 
notice  of  the  appeal,  as  effectively  so  as  if  the  notice  had  been 
given  in  the  manner  prescribed  by  law.  Although  the  plaintiff's 
counsel  did  not  waive  the  notice,  he  had  notice,  and  there  is  no 
ground  upon  which  to  sustain  his  motion. 

The  motion  to  dismiss  the  appeal  is  therefore  disallowed. 

Motion  denied. 


FLORENCE  V.  LAWTON  and  others  v.  NORWOOD  GILES  and  olliere. 

Judge^s  Charge,  ejcception  deemed  to  be  taken — Negligence — In- 
jury to  propeHy  from  fire. 

1.  If  there  be  error  in  the  charge  of  the  judge,  it  is  deemed  excepted  to  with- 
out filing  anv  formal  objection  by  the  party  complaining  (The  Code, 
i|4I2),  and  msiy  be  taken  »dvant:i.i;c  of  for  the  first  lime  in  this  court. 
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2.  The  pUintifik'  house  was  destroyed  by  tire,  communicated  by  sparks  emit- 
ted from  the  smoke-stack  of  the  defendauts'  mill  (located  in  the  city  of 
Wilmington),  and  in  an  action  for  damages  for  the  injury  resulting  from 
the  alleged  negligence  of  the  defendant ;  Held: 

(1).  The  burden  of  showing  care  anddiligence,  and  the  use  of  improved 
appliances  to  avoid  accident,  rests  apon  the  defendant. 
(2).  Where,  upon  the  evidence  in  such  case,  the  judge  charged  the  jury 
that  if  sparks  were  emitted  in  operating  defendants'  mill  and  fell  on 
neighboring  houses  which  could  be  thereby  readily  set  on  fire,  it  was 
negligence  to  run  the  mill  withont  curing  the  defect  in  the  appliances ; 
and  if  the  defect  could  not  be  remedied  and  the  sparks  must  necessarily 
pass  out  and  fall  on  buildings  likely  to  be  thus  set  on  fire,  then  the  defend- 
ant had  no  right  to  operate  the  mill  at  all ;  it  teas  heM,  that  while  the  lat- 
ter part  of  the  charge  as  a  separate  proposition  is  error,  yet  when  taken 
in  connection  with  the  whole  charge  as  set  out  in  the  case,  it  is  qualified 
by  the  direction  that  the  same  cannot  be  operated  without  the  owner's 
being  liable  for  damages  to  others  from  fire  thus  communicated. 

{Slate  v.  Dunlop,  65  N.  C,  2^8;  Slate  v.  Jones,  87  N.  C,  547;  EUU  v.  Railroad, 
2  Ired.,  138;  Aycock  v.  Railroad,  89  N.  C,  321 ;  Anderson  v.  Steamboat  Co.^ 
iW.  X.  C,  399,  cited  and  approved). 

Civil  Action  tried  at  January  Special  Terra,  1884,  of  New 
Hanover  Superior  Court,  l>efore  Gilmer^  J, 

The  action  is  for  damages  resulting  from  the  alleged  negli- 
gence of  defendants  in  causing  the  burning  of  plaintiffs'  house. 
The  case  is  stated  in  the  opinion  of  this  court.  Verdict  and 
judgment  for  plaintiffs;  appeal  by  defendants. 

Messrs.  Russdl  &  Jiicaud,  for  plain  tifis. 
Mr,  George  Davis,  for  defendants. 

Smffh,  C.  J.  Late  in  the  afternoon  on  March  13th,  1881, 
the  plaintiffs'  house,  constructed  of  wood  and  with  shingle  roof, 
some  hundred  yards  distant  from  the  rice  mill  of  the  defendants, 
operated  by  steam  power  in  the  city  of  Wilmington,  wiis  set  on 
fire  and  badly  burned,  as  alleged,  from  sparks  issuing  out  of  tlie 
smoke-stack  of  the  mill,  attributable  to  the  negligent  manage- 
ment of  them  and  their  servants,  and  the  want  of  due  precau- 
tion in  prt>viding  ng]iiii>t   their   cs«ipe.     On   the  <iay  of    the 
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(KMunence  the  wind  was  blowing  with  :i  vi»l<K?ity  of  from  four- 
teen to  sixteen  miles  an  hour  in  the  direetion  of  the  plaintiffs' 
house. 

There  was  much  testimony  offered  iu  referenc*e  to  the  emission 
of  sparks  of  considerable  size  from  the  pipe  at  different  times 
l)efore  the  fire,  of  the  excellent  construction  of  the  furnace  and 
arrangement  and  working  of  the  engine,  to  guard  against  injur)' 
to  the  property  of  othei's,  and  to  secure  safety  to  the  owners. 
There  had  been  upon  the  top  of  the  pipe  a  spark-arrester,  or 
(»overing  cap  with  wire  gauze  or  net-work  to  prevent  the  passing 
of  large  burning  cinders,  but  this,  not  being  deemed  necessary 
and  greatly  obstructing  the  draught  and  the  efficient  working  of 
the  machinery,  had  been  removed  and  was  not  in  use. 

Experts  who  had  examined  the  mill  testified  to  its  being  sup- 
plied with  modern  improvements  and  appliances  that  greatly 
contributed  to  its  safety,  and  that  the  escaping  smoke,  when  it 
left  the  furnace,  passed  through  a  flue  of  twenty-six  feet,  and 
then  up  the  smoke-stack  some  sixty-seven  feet  more,  before  being 
poured  out  into  the  open  air,  and  that  this  arrangement  afforded 
protection  against  the  communication  of  fire,  greater  than  that 
derived  from  spark-arresters  placed  on  short  pipes,  such  as  were 
in  use  on  steamboats  and  locomotives,  and  rendered  them  unnec- 
essary. 

The  testimony  is  given  in  detail,  but  so  far  as  it  relates  to  the 
defence,  the  above  general  statement  will  suffice  to  render  intel- 
ligible the  objections  hei'e  made  to  the  charge,  for  no  exceptions 
appear  in  the  record  to  have  been  taken  to  any  part  of  it. 

The  issues  submitted  to  tlie  jury,  and  the  responses  to  each, 
were : 

1.  Was  the  plaintiff's  house  burned  by  the  emission  of  sparks 
or  other  inflammable  matter  from  defendants'  mill?     Yes. 
.   2.     Was  the  injury  to  the  plaintiff's  house  caused  by  the  neg- 
ligence nf  the  defendants?     Yes. 

3.  What  damages,  if  any,  did  the  plaintiff'  sustain?  Five 
hundred  dollars. 
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The  testimony  was  maiuly  directed  to  tlic  second  issue  involv- 
ing the  question  of  negligence  on  the  part  of  the  defendanti^. 

The  entire  chai^  of  the  court  is  set  out  in  the  case,  &s  well 
as  in  the  special  instructions  given  at  the  instance  of  the  plain* 
tiffity  which^  under  a  recent  change  in  the  law,  are  ''deeraed  to 
be  excepted  to  without  any  formal  objections/'  and  consequently 
arc  brought  up  for  consideration  by  an  appeal.  The  Code, 
§412,  par.  3. 

The  charge,  the  correctness  of  several  portions  of  which  is 
denied  in  the  argument  for  the  appellant  in  this  court,  is  as 
folllows: 

*'  As  a  general  principle,  the  plaintiffs,  owning  a  house  in  the 
city  of  Wilmington,  were  entitled  to  enjoy  it  freed  from  injury 
caused  through  another's  negligence,  and  the  defendants,  owning 
and  operating  a  rice  mill  in  the  same  city,  had  the  right  to  do  so, 
if  they  so  conducted  and  managed  their  mill  and  machinery  as 
not  to  injure  others.  The  defendants  having  chosen  steam  to 
operate  their  mill,. this  being  recognized  as  a  dangerous  element 
in  itself,  arc  held  by  the  law  to  a  very  high  degree  of  care  and 
skill,  as  railroad  and  steamboat  companies,  <&c.,  and  if  in  such 
business  as  they  were  engaged  in,  there  was  known  and  in  use 
any  apparatus  which,  applied  to  their  engine,  would  enable  it  to 
<»Dsume  its  own  sparks,  and  thus  prevent  their  emission  to  the 
consequent  ignition  of  combustible  matter  of  others,  it  w&s  neg- 
ligence in  them  if  they  did  not  avail  themselves  of  such  apparatus." 

^*  Bnt  they  were  not  bound  to  use  every  possible  precaution 
which  the  highest  scientific  skill  might  have  suggested,  nor  to 
adopt  an  untried  machine  or  mode  of  construction.  While  the 
law  does  not  require  absolute  scientific  perfection  in  the  construc- 
tion of  such  works  as  the  defendants  used,  it  does  require  the 
exercise  of  a  high  degree  of  care  and  skill  to  ascertain,  as  near 
^  may  be,  the  best  plan  for  their  structure." 

If  the  defendants,  at  the  time  of  the  fire,  had  availed  them- 
^Ives  of  all  the  discoveries  which  science  and  experience  had 
put  in  their  reach,  and  had  constructed  their  machinery  so  per- 
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feet  as  to  prevent  the  emission  of  sparks  or  other  inflammable 
material  calculated  to  ignite  adjoining  property,  then  they  have 
done  all  the  law  requires,  and  would  not  be  guilty  of  negligence. 
But  if  you  find  the  machinery  of  the  defendants  used  on  the 
day  of  the  iire  not  so  perfect  as  to  prevent  the  emission  of  sparks 
or  other  inflammable  matter  calculated  to  ignite  adjoining  or 
neighboring  property,  they  would  be  guilty  of  negligence ;  and 
the  fact  that  they  had  in  use  such  machinery,  &c.,  as  was  in 
common  and  general  use  and  had  been  approved  by  experience, 
would  not  relieve  them." 

In  response  to  the  request  of  the  plaintiffs'  counsel,  the  jury 
were  further  directed : 

1.  ^^If  the  defendants'  mill,  situated  in  the  heart  of  the  city, 
frequently  emitted  live  sparks,  which,  blown  by  the  wind,  fell  on 
neighboring  property  in  a  condition  likely  to  ignite,  it  was  n^- 
ligence  in  them  to  operate  the  mill  without  curing  the  defect^ 
and  if  the  mill  could  not  be  operated  without  the  emission  of 
sparks  likely  to  ignite,  they  had  no  right  to  operate  it  at  all." 

2.  ^^It  was  their  duty  to  use  sufficient  appliances,  such  as 
spark-arresters,  to  prevent  the  emission  of  sparks,  and  if,  pre- 
vious to  the  fire,  they  had  used  such  precautions  and  thereby 
secured  safety  to  adjacent  property,  and  they  afterwards  removed 
them,  and  the  fire  would  not  have  occurred,  but  for  the  removal, 
this  was  negligence." 

3.  "  If  the  plaintiffs'  house  was  covered  with  old  shingles 
when  defendants  erected  their  mill,  and  the  bouse  was  endan- 
gered thereby,  the  law  did  not  require  the  plainti&  to  remove 
the  shingles,  and  in  not  removing  them  they  were  not  chargeable 
with  contributing  negligence." 

4.  "If  the  plaintiffs'  house  was  burned  by  the  defendants,  the 
burden  is  on  them  to  exonerate  themselves  by  showing  that  they 
exercised  diligence  to  prevent  mischief." 

5.  "  If  the  running  of  the  mill  on  this  occasion  was  not  such 
as  to  endanger  adjacent  property  under  ordinary  circumstances,, 
yet  if  at  the  time  a  gale  at  the  speed  of  fifteen  miles  an  hour  waft 
blowing  and  had  h-mi)  so  blowing  during  the  diiv,  and  thus  such 
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property  was  exposed  to  greater  peril  from  sparks  or  other 
inflammable  matter^  it  was  the  defendants'  duty  to  use  additional, 
and,  as  compared  with  other  times,  extraordinary  precautions,  to 
the  extent  of  stopping  their  mill  for  the  day,  or  until  the  gale 
was  over." 

6.  '^If  sparks  came  from  the  mill,  as  insisted  by  the  plaintiffs, 
before  the  fire,  it  was  the  defendants'  duty  to  know  the  fact  and 
to  use  some  efficient  means  to  prevent  their  escape." 

The  exceptions  to  the  charge,  relied  on  here  in  argument,  and 
nowhere  specified  in  the  record  as  necessary  under  the  former 
practice,  are  to  be  examined  and  passed  on,  and  these  we  now 
proceed  to  consider: 

1.  The  first  objection  is  to  the  general  terms  in  which  the  prin- 
ciples of  law  are  conveyed  in  the  instructions,  instead  of  declaring 
and  applying  the  law  to  the  facts  in  the  different  aspects  in 
which  they  are  presented  in  the  testimony. 

It  is  the  duty  of  the  judge  to  explain  and  adapt  the  law  to 
any  authorized  findings  which  the  jury  may  make  upon  the  evi* 
dence,  and  this  is  the  requirement  of  the  statute  (The  Code, 
§413),  which  directed  him,  after  stating  the  evidence,  to  "  declare 
and  explain  the  law  arising  thereon ,"as  construed  in  State  v.  Dun- 
top,  65  N.  C,  288,  and  State  v.  Jones^  87  N.  C,  547. 

But  we  do  not  think  the  charge  obnoxious  to  the  objection. 
The  general  rules  laid  down  to  guide  the  jury  are  appropriate  to 
the  testimony  given  in  and  both  the  testimony  for  the  defence, 
consisting  largely  of  the  opinions  of  experts,  being  of  necessity 
very  general.  The  directions,  if  a  correct  exposition  of  the  law 
upon  an  assumed  state  of  facts,  were  such  as  would  enable  the 
jury  to  understand  and  apply  it  in  arriving  at  a  proper  response 
to  the  issue  of  negligence. 

2.  Exception  is  taken  to  the  instruction,  number  4,  that  if  the 
plaintifls'  house  was  set  on  fii*c  from  combustible  material  oom- 
iog  from  the  smoke-pipe  of  the  mill,  the  burden  of  proving  the 
use  of  proper  care  and  diligence  in  exoneration  devolved  upon 
the  defendants. 

This  instruction  conforms  to  the  rule  laid  down  in  Ellis  w 
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Rffi/ro  uJ,  2  Ireil.,  138,  and  approved  in  Aycock  v.  !lm!roail^i% 
N.  C,  o21,  in  these  words:  **  Where  the  plaintiiFsho\v.s  damage 
resulting  i'rom  the  defendant's  act  (fire  communictited  from  a 
passing  train  to  property  near  the  track),  which  act,  witli  the 
exertion  of  proper  care,  does  not  ordinarily  produce  damage,  be 
makes  out  k  prima  fade  case  of  negligence,  which  cannot  be  x^ 
pelled  but  by  proof  of  care  or  s^)nic  extraordinary  accident 
which  renders  care  useless." 

Tlie  reason  for  the  exception  to  the  general  rule  that  one 
required  to  allege  must  prove  n^ligence,  in  the  case  of  fire 
caused  by  steam  engines,  is  thus  stated  in  a  late  and  valuable 
treatise:  ''All  information  as  to  the  construction  and  working 
of  its  engines  is  in  the  possession  of  the  company,  as  are  also 
the  means  of  rebutting  the  charge  of  negligence  entirely  in  its 
power.  An  outsider  can  hardly  be  expected  to  prove  that  in  the 
construction  of  the  engine,  or  in  the  use  of  it,  at  the  time  the 
injury  occurred,  the  company  was  guilty  of  negligence.  He 
can  only  prove  that  his  property  was  destroyed  by  one  of  the 
company's  locomotives;  and  having  done  this,  it  is  but  proper 
to  call  on  the  defendant  to  show  that  he  was  not  negligent,  that 
he  employed  careful  and  competent  servants,  and  that  he  had 
used  the  most  improved  appliances  to  prevent  the  escape  of  fire 
from  his  engines^     1  Thomp.  Neg.,  153,  par.  3. 

This,  says  the  author,  is  the  ruling  of  the  courts  of  England, 
of  Missouri,  Illinois,  Tennessee,  Wisconsin,  Nebraska,  Nevada, 
and  perhaps  Minnesota,  while  in  numerous  other  states  (in  which 
this  state  is  erroneously  included),  some  further  proof  is  ixsquired 
of  the  plaintiff. 

3.  A  third  and  more  serious  complaint  is  made  of  the  terms 
of  the  first  instruction  asked  and  given,  in  that,  the  jury  were 
told  that ''  if  the  mill  could  not  be  operated  without  this  emis- 
sion of  sparks  likely  to  ignite,  they  (the  defendants)  had  no 
right  to  operate  it  all." 

Considered  by  itself  and  as  a  separate  proposition,  the  lan- 
guage would  convey  a  meaning  to  which  we  are  not  ready  to 
assent,  that  i:^,  as  a  denial  of  the  right  to  put  up  and  run  a  mill 
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driven  by  steam,  unless  abeolnte  safety  against  Are  could  be 
secured.  But  this  is  the  concluding  part  of  a  single  instruction, 
and  must  be  interpreted  in  connection  with  what  precedes  and 
qualifies  its  import. 

The  charge  in  substance  is,  that  if  the  mill  in  the  midst  of  a 
city  frequently  sent  out  sparks  which,  carried  by  the  wind,  fell 
on  neighboring  property  in  condition  to  be  readily  set  on  fire,  it 
was  negligent  to  run  the  mill  without  curing  the  defect  which 
allowed  them  to  escape,  and  if  the  defect  was  irremediable  and 
the  combustible  material  must  necessarily  pass  out  and  fall  on 
buildings  likely  to  be  thus  ignited,  then  the  mill  should  not  be 
ran  at  all,  that  is,  not  run  without  the  owners  incurring  the 
responsibility  for  consequences  when  a  fire  did  occur.  Thus 
understood,  the  direction  is  not  erroneous,  and  is  the  direct  result 
of  the  principle  imparted  in  the  maxim  '^  sic  utere  tuo  ut  alienum 
non  ItedasJ* 

The  jury  had  been  before  reminded  of  the  absence  of  a  spark- 
arrester,  as  a  precautionary  measure  against  accidental  fires,  in 
preventing  the  escape  of  large  and  flaming  cinders,  from  which 
the  principal  peril  comes,  and  which  in  the  opinion  of  the 
experts  was  needless,  while  it  interfered  seriously  with  the  drafl 
required  by  the  furnace ;  and  the  jury  were  told  in  substance 
that  if  the  escape  of  flaming  sparks,  so  imperiling  the  property 
of  adjoining  proprietors,  oould  not  be  restrained,  as  seems  to 
have  been  contended  in  exoneration  of  the  defendants,  they  had 
no  right  to  operate  the  mill ;  that  is,  not  to  operate  it  without 
being  liable  for  the  damages  to  others  resulting  from  the  fire 
thas  communicated. 

Taking  the  entire  charge  into  consideration,  with  the  parts  to 
which  objections  are  specially  pointed,  we  think  the  law  was  fairly 
and  fully  explained,  and  the  legal  relations  existing  between  those 
who  may  use  steam  as  a  motive  force  in  a  crowded  city  and 
those  whose  property  may  be  exposed  thereby  to  unusual  perils, 
correctly  stated,  securing  to  the  former  all  their  just  rights,  and 
a  reasonable  immunity  and  safe  guard   to   the  property  of  the 
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latter  near  by.  The  rule  of  responsibility  may  be  stringent, 
but  protection  should  be  afforded  against  unusual  dangers,  by 
requiring  the  adoption  of  all  reasonable  means  to  prevent  an 
injury. 

We  have  not  wandered  over  the  many  and  conflicting  rulings 
to  be  found  in  the  reports  of  the  different  states,  nor  made  a 
vain  attempt  of  reconciling  them  upon  a  common  basis,  but  we 
have  preferred  to  pursue  the  line  of  decisions  marked  out  in  our 
own.  There  may  be  less  use  for  a  spark-arrester  where  coal  is 
employed  as  a  fuel,  as  we  suppose  it  is  used  mostly  in  the  states 
of  the  north  and  west,  than  in  our  own,  where  wood  is  emploj^ 
from  which  larger  ignited  flakes  of  unconsumed  material  are 
poured  out  of  the  mouth  of  the  pipe,  but  it  would  seem  to  be  a 
reasonable  requirement  here,  and  so  it  was  held  in  And^'8on  v. 
Steamboat  Co.,  64  N.  C,  399. 

There  is  no  error,  and  judgment  must  be  entered  for  the 
plaintiffs,  with  costs. 

No  error.  Aifinned. 


JOSEPH  J.  NORRTS  and  others  v.  SAUNDERS  EDWARDS. 

Eclflencr — Presumption  of  death  from  continued  absence,  may  be 
rehniied  by  declarations  of  deceased  members  of  family. 

Where  evidence  wns  received  of  the  prevailing  belief  in  one's  family  and  of 
tiie  .i;L*:KM-,it  ropntatlon  in  the  neighborhood,  from  his  protracted  and  con- 
liiitied  al)sence,  that  lie  was  dead,  it  was  held  that  the  declarations  of  bis 
cleeeased  wife,  as  lo  the  fact  of  her  receiving  a  letter  from  him  since  he 
Ief(,  are  admissible  to  negative  the  force  of  the  reputation  of  the  death. 

{Clements  v.  Hunt,  1  Jones,  400,  cited  and  approved). 

Ejectment  tried  at  Spring  Term,  1888,  of  Wake  Superior 
Court,  before  Philips,  J. 

Verdict  and  judgment  for  plaintiffs ;  appeal  by  defendant. 
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Messrs.  Stn/ng  &  Smedes  and  A.  M,  Lewis  &  Son,  for  plaiii- 
diFs. 
Messrs.  Argo  &  Wilder,  for  defendant. 

Smith,  C.  J.  The  plaintiff  derive  title  to  the  land  mentioned 
iu  their  complaint  by  descent  from  their  father,  Joseph  Norris, 
and  the  latter  under  a  deed  from  Etheldred  Jones,  a  former 
admitted  owner,  from  whom  the  defendant  also  claims. 

Joseph  Norris,  the  ancestor,  removed  from  the  county  of 
Wake,  in  which  he  was  residing,  in  February,  1870,  leaving  his 
wife  and  the  plaintiffs,  then  very  young,  the  ofispring  of  a  pre- 
vious marriage,  who  constituted  his  family,  and  has  never 
returned. 

To  show  his  death,  and  that  it  occurred  long  anterior  to  the 
bringing  the  suit,  besides  relying  on  the  presumption  furnished 
by  his  protracted  and  continuous  absence,  the  plaintiff  Joseph 
was  examined  on  his  own  behalf,  and  testified  to  the  death  of  his 
step-mother  in  the  year  1875  or  1876,  and  to  the  general  belief 
prevailing  in  the  family  that  the  absent  husband  and  father  had 
died.  This  evidence,  though  objected  to  by  defendant,  was 
admitted. 

A  series  of  questions  was  then  propounded  by  the  defendant 
as  to  the  wife's  receiving  in  1873  or  1874,  a  letter  purporting  to 
come,  or  which  she  said  came,  from  her  absent  husband,  and  as 
to  its  content*?,  none  of  which  designated  the  letter  as  genuine  or 
iu  his  handwriting,  and  they  were  disallowed. 

The  plaintiffs  having  examined  another  witness  and  shown  u 
reputation  iu  the  neighborhood  to  the  same  effect,  the  defendant 
addressed  to  the  witness  the  following  interrogatory  : 

Have  you  ever  heard  the  step-mother  of  the  plaintiffs,  the 
wife  of  their  father,  in  her  life-time  sav  that  she  had  received  a 
letter  from  him  since  he  left  ? 

The  question  on  plaintiffs'  objection  was  excluded,  and  to  this 
raling  the  defendant's  eighth  exception,  which  we  propose  to 
examine,  is  taken. 
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Testimony  liad  beeu  received  of  the  prevailing  belief,  in  the 
family  and  from  the  last  witness,  of  a  general  reputation  in  the 
neighborhood  to  the  same  effect,  and  assuming  bdiefy  if  not  ep- 
onymous with  reputation,  to  be  its  necessary  incident,  the  evi- 
dence rejected  is  manifestly  of  the  same  kind  and  rests  upon  the 
same  principle  as  the  evidence  received.  The  declaration  oflfered 
to  be  shown  proceeds  from  the  lips  of  the  deceased  wife,  spoken 
during  her  life-time,  and  directly  tends 'to  negative  or  weaken 
the  force  of  the  reputation  of  the  death,  since  he  must  have 
been  living  at  the  time  when  the  letter  was  written;  and  her 
declaration,  aside  from  what  it  contained,  was  admissible  under 
the  rule  applicable  to  this  kind  of  evidence. 

The  case  does  not  disclose  the  grounds  on  which  the  evidence 
was  refused,  and  it  may  have  been  upon  the  supposition  that 
general  reputation  alone  was  competent,  and  not  any  special 
declaration  made  even  by  a  deceased  member  of  the  family. 
But  such  is  not  the  rule.  Reputatio/i,  at  least  in  matters  rela- 
ting to  pedigree,  is  made  and  results  from  repeated  personal 
utterances,  and  death  may  be  proved  by  individual  declarations 
of  the  fact  when  they  come  from  any  of  the  family  who  have 
themselves  since  died ;  and  this  when  the  relationship  is  by  blood 
or  marriage.  The  authorities  to  this  effect  are  uniform.  1  Green. 
Evi.,  §103;  1  Tay.  Evi.,  §582;  2  Phil.  Evi.,  188;  Abb.  Tr. 
Evi.,  91;  1  Stark.  Ev..,  604. 

In  Beed  v.  Noi^man,  8  C.  &  P.,  65,  it  was  proposed  to  put  in 
evidence  a  letter,  bearing  the  same  date  with  the  postmark,  in 
the  handwriting  of  the  person  whose  dec^th  was  in  controversy^ 
the  daughter  testifying  that  it  was  in  answer  to  one  from  her- 
self to  her  father,  written  about  two  months  previous  to  its 
receipt.  It  was  admitted;  Lord  Denman,  C.  J.,  remarking 
that  "  the  very  act  of  writing  this  letter  shows  that  he  must 
have  been  alive." 

Thus  declarations  of  deceased  members  of  a  family  are  com- 
petent, says  Nash,  J.,  "  to  prove  relationship;  as  who  was  a  par- 
ticular person's  grandfather,  or  whom  he  married,  how  many 
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children  he  had,  or  as  to  the  time  of  the  birth  of  a  child" 
(Qementa  v.  Hunt,  1  Jones,  400),  and  they  are  equally  so  as  to 
one's  death." 

The  evidence  here  proposed  and  refused  was  not  as  to  what 
was  contained  in  the  letter,  but  as  establishing  the  fact  that  the 
supposed  deceased  was  and  must  have  been  living  when  the  let- 
ter was  written,  and  in  consequent  antagonism  to  the  prevalent 
family  report  of  his  death  and  to  the  inferences  drawn  from  his 
absence. 

As  this  error  enters  into  and  invalidates  the  trial  and  entitles 
the  defendant  to  have  the  issue  submitted  to  another  jury,  we 
do  not  examine  into  the  other  exceptions  and  pass  upon  their 
sufficiency. 

There  is  error.  The  verdict  must  be  set  aside  and  a  vernre  de 
novo  awarded,  and  it  is  so  ordered. 

Error.  Venire  de  novo. 


UNIVERSITY  OF  NORTH  CAROLINA  v.  J.  W.  HARRISON 

and  others. 

Eddence — Escheat   to    UniverBity — Preminption  of  death  from 

long  Absence — Presumption  of  heirs. 

1.  The  death  of  one  who  has  been  absent  for  seven  years  or  more  is  inferred 

where  it  is  shown  that  reasonable  enquiry  has  been  made  of  those  most 
likely  to  hear  from  him  if  he  were  not  dead,  and  that  in  the  meantime 
he  has  not  been  heard  from. 

2.  There  is  a  presumption  of  the  law  that  every  person  dying  leaves  heirs, 

however  remote ;  and  it  is  incumbent  upon  the  University  claiming  land 
by  escheat  to  rebut  this  presumption  by  proof  founded  upon  such  enquiry. 

3.  The  testimony  of  a  witness  for  plaintiff  to  the  effect  merely  that  for  a  long 

time  he  had  not  heard  from  the  supposed  deceased,  or  that  he  ever  mar- 
ried and  had  children,  is  competent  to  go  to  the  jury,  upon  an  issue  as  to 
the  death  and  existence  of  heirs,  but  does  not  raise  a  presumption  that 
there  are  no  heirs,  requiring  the  defendant  to  combat  it. 

{Uniifersity  v.  Johnwrif  1  Hay.,  373,  doubted). 

25 
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Ejectment  tried  at  Spring  Term,  1883,  of  Wake  Superior 
Court,  before  Philips,  J, 

Judgment  for  plaintiff,  appeal  by  defendants. 

Messrs.  W.  S.  3rason,  T.  P,  Devereux  and  I),  G,  Fowle,  for 
plaintiff. 

Messrs.  J.  H.  Flemming,  Battle  &*  Mordecai  and  Pace  <t' 
Holding,  for  defendants. 

Smith,  C.  J.  -The  land  described  in  the  complaint  and 
sought  to  be  recovered  was  granted  by  the  state  in  August,  1779, 
to  Godfrey  Hartsfield,  who,  four  years  thereafter,  conveyed  the 
same  to  Micajah  Mickelroy,  under  whom  the  plaintiff  claims  by 
the  law  of  escheat 

To  show  the  death  and  intestacy  of  the  last  owner,  witliout 
heii-s,  one  Henry  Jett,  examined  as  a  witness  for  the  plaintiff, 

ft 

and  who  had  attained  the  age  of  ninety-three  years,  testified  that 
he  was  raised  by  William  Polk,  whose  residence  was  in  the  city 
of  Raleigh,  and  while  in  his  service  had  seen  Micajah  Mickel- 
roy, then  a  grown  man  and  thirty-five  or  forty  years  old,  at  his 
master's  house,  and  that  he  moved  away,  since  which  witness 
had  never  heard  from  him,  nor  had  he  heard  that  Mickelrov 
ever  married  or  had  children  or  brothers.  Another  witness 
introduced  in  support  of  the  plaintiff's  title,  one  Burke  McDade, 
who  slated  he  was  twenty-three  years  old,  and  had  resided  all 
his  life  within  a  mile  of  the  land  and  six  miles  from  Raleigh, 
testified  that  he  had  heard  of  Mickelroy ;  did  not  know  whpre 
he  lived ;  never  heard  of  his  having  heirs,  nor  of  his  setting 
up  any  claim  to  the  land ;  that  one  Dick  Smith  (for  whom  wit- 
neas  was  overseer  for  about  eleven  years)  for  fifteen  or  twenty 
years  had  cut  timber  on  the  land,  sold  some  of  it,  and  that  a 
few  acres  had  been  cleared,  by  whom  he  did  not  know,  when  he 
first  became  acquainted  with  the  laud. 

This  was  all  the  evidence  adduced  to  show  the  death  of  Mick- 
elroy and  that  he  left  no  heire  to  succeed  to  the  inheritance,  be- 
yond the  fact  that  none  had  appeared  to  claim  it. 


FEBRUARY  TERM,  1884.  887 


Tkiversity  v.  Harrison. 


The  defendants  asked  the  court  to  charge  the  jiirv  "that  there 
was  no  evidence  that  Micajah  Mickelroy  died  without  heirs," 
which  was  refused,  and,  instead,  these  instructions  were  given : 

1.  If  Mickelroy  has  been  absent  and  not  heard  from  since 
the  witness,  now  ninety-three  years  old,  was  a  young  man,  or  for 
more  than  seven  years,  he  is  presumeil  to  be  dead. 

2.  The  burden  is  on  the  plaintiff'  to  show  that  Mickelroy  was 
the  owner  of  the  identical  land  in  controversy,  and  that  he  died 
without  issue  or  collateral  heirs  capable  of  inheriting. 

.H.  If  he  is  dead  and  the  jury  believe  that  no  heirs  or  repre- 
sentatives have  appeared  to  claim  the  land  during  this  long 
l)eriod  of  time,  this  is  presumptive  evidence  sufficiently  strong 
upon  which  to  infer  the  fact  that  there  are  no  heirs. 

The  last  charge,  numbered  3,  is  not  specifically  made  the  sub- 
ject of  exception,  but  as  it  is  given  as  a  substitute  for,  and  in 
response  to  an  instruction  a.sked  and  refused,  it  must  be  considered 
in  association  and  as  embodying  a  proposition  the  correctness  of 
which  is  open  to  examination  on  the  appeal.  The  responsive 
instruction  might  not  be  obnoxious  to  criticism,  if  intended  only 
to  leave  the  evidence  to  the  jury,  to  be  weighed  by  them  in  pass- 
ing upon  the  enquiry  whether  the  ancestor  and  last  owner  had 
"died  without  any  heirs  to  whom  the  inheritance  could  descend, 
anfl  in  determining  its  sufficiency  to  warrant  the  inference  that 
there  were  none  such;  but  it  was  accompanied  with  the  declara- 
ti«»n  that  the  preceding  facts  stated  raised  presumptive  evidence 
strong  enough  for  the  jury  so  to  find  the  fact,  thus  devolving 
u|>on  the  defendants  the  burden  of  disproof,  with  this  presump- 
tion in  the  scale  against  them  to  be  met?  and  overcome.  Thus 
understood,  the  direction  was  erroneous,  and,  even  if  susceptible 
of  another  meaning,  calculated  to  mislead  the  jury  in  arriving  at 
their  verdict. 

The  death  of  a  person  who  has  removed  his  domicil,  or  has 
been  absent  from  his  home  for  seven  or  more  years,  is  inferred, 
where  he  has  not  meanwhile  been  heard  from  bv  those  who 
^voukl  be  expected  to   hear  from  him,  if  living.     The  mere 
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absence  of  evidence  or  report  of  his  being  alive  is  not  alone  suffi- 
cient to  raise  the  presumption,  but  the  absence  of  such  informa- 
tion or  report  must  appear  by  enquiring  of  relations,  and  if  there 
are  none,  of  those  among  whom  he  formerly  resided,  who  would 
be  mast  likely  to  hear  from  him  if  he  were  not  dead.  Banning 
V.  Griffin,  note  a,  15  East,  293. 

In  Fi'ance  v.  Andrews,  15  Adolph.  &  Ellis,  756,  a  witness 
thirty-eight  years  of  age  stated  that  he  "had  never  known  of 
the  existence  of  his  cousin,  and  was  not  aware  of  having  any 
other  relations  now  alive,"  and  Patterson,  J.,  said  :  "  The  mere 
lapse  of  time  does  not  raise  a  presumption  of  death,  unless  you 
go  further  and  show  that  the  person  has  been  absent  and  not  heanl 
of  by  those  who  would  have  heard  from  him  if  he  had  returned.'^ 
In  the  same  case  Coleridge.,  J,  expressed  his  opinion  thus: 
"  My  doubt  is  whether  there  was  reasonable  evidence  of  enquiry  in 
this  case.  Either  the  lessor  of  the  plaintiff  might  have  produced 
some  person  who  would  naturally  have  heard  of  the  cestui  que 
vie,  if  he  was  alive,  or  he  might  have  called  those  who  had  made 
search  for  such  person,  and  would  have  found  him  if  he  had 
existed."  For  the  purpose  of  showing  that  the  absent  person 
has  not  been  heard  from,  those  should  be  called  as  witnesses, 
or  a  reasonable  inquiry  made  among  them  without  success  should 
be  proved.     Abb.  Trial  Evi.,  76. 

But  a  more  serious  difficulty  is  to  be  met  when  it  becomes 
necessary  to  show,  besides  the  death,  that  the  party  left  no  heirs, 
lineal  or  collateral,  to  succeed  to  his  estate.  The  presumption  is 
not  that  an  intestate  died  without,  but  that  he  left  heirs*to  take 
his  estate.  The  rule  in  such  case  is  so  forcibly  laid  down  and 
explained  by  Senator  VerPlank,  of  the  former  court  of  errors 
in  New  York,  in  passing  upon  the  case  of  The  People  v.  Fire 
Ins,  Co.,  26  Wendell,  218,  that  we  prefer  to  reprodnce  his 
remarks  in  place  of  comments  of  our  own. 

"What  then,"  he  asks,  "is  the  evidence  absolutely  necessary 
to  raise  a  presumption,  or  mere  naked  probability  of  the  defect 
of  heirs  for  the  consideration  of  the  jury,  in  the  case  of  a  claim 
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of  escheated  lands?"     Then  after  a  reference  to  a  statute  which 
directs  that  a  title  to  real  property  by  escheat  shall  be  established 
by  an  action  of  ejectment,  he  proceeds: 
"  Now  the  great  principle  of  the  action  of  ejectment,  as  it  is 
'  expressed  by  Kenyon  and  Ellenborough,  and  adopted  in  all 
the  text  writers,  English  and  American,  is,  that  the  party  claim- 
ing must  prevail  by  the  strength  of  his  own  title,  not  by  the 
weakness  of  that  of  his  adversary.     What  degree  of  evidence  is 
necessary  then  to  make   out  any  presumption   of  probability 
whatever,   suiScient  in   the  absence  of  opposing  testimony   to 
show  the  state's  title  by  reason  of  defect  of  heirs,  or  to  furnish 
any  ground  for  a  verdict  in  favor  of  the  people?     The  ordinary 
rational,  as  well  as  legal  presumption  as  to  every  person  is,  that 
he  miiat  have  some  relations  and  consequently  some  heirs,  however 
remote,  and  whether  known  to  him  or  not.     From  the  natural 
laws  of  human  descent  and  relationship,  this  must  be  so;  and 
the  necessary  presumption  must  he  that  every   citizen  dying 
leaves  some  one  entitled  to  claim  as  his  heir,  however  remote, 
unless  one  or  the  other  of  the  only  two  exceptions  known  to  our 
law  (alienage  and  illegitimacy)  should  intervene.       *       *       * 
Proof  of  the  fact  of  there  being  no  known  heirs  of  the  deceased 
may  well  raise  a  presumption  that  for  some  unknown  reason 
the  inheritable  blood  had  failed,  provided  such  proof  be  direct 
and   positive,  founded  upon  enquiry,  advertisements,  personal 
family  knowledge,  or  the  actual  declaration  of  the  person  last 
seized,  or  of  those  from  whom  his  title  descended.     But  can  he 
with  propriety  go  further  than  this  and  permit  the  natural  and 
general  presumption  of  kindred  to  be  combated  at  all  by  proof  of 
mere  hearsay  reputation?"     Abbott  Trial  Evi.,  75,  76. 

This  statement  of  the  law  seems  to  us  to  be  correct,  and  the 
requirement  that  enquiries  be  made  of  those  most  likely  to  know 
whether  there  are  any  heirs  capable  of  succeeding  to  the  inheri- 
tance, before  any  presumption  can  arise  that  there  are  none,  is 
eminently  reasonable  and  proper. 

Testing  the  facts  given   in  evidence  by  thi.4  rule,  they  fall 
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short  of  its  requirements.  One  witness  who  had  lieard  of,  but 
never  seen  tlie  deceased,  yet  lived  in  the  same  neighborhood^ 
does  not  appear  to  imve  made  any  enquiry  to  ascertain  if  he  has 
any  relations  living  from  whom  information  might  have  been 
obtained,  and  gives  testimony  merely  negative.  Another  wit- 
ness residing  several  miles  distant  from  that  localitv  had  seen 
the  deceased  at  his  master's  table,  and  knew  of  his  removal^ 
many  years  ago.  His  testimony  is  that  he  had  never  heard  of 
him  since,  nor  whether  he  had  ever  married  or  had  children  or 
brothers,  and  this  is  equally  negative. 

Tlie  witness  is  not  asked  whether  he  has  applieil  to  the  profjer 
sources  of  information,  or  indeed  made  any  enquiry  even  of  per- 
sons who  reside  near  the  former  residence  of  the  deceased,  nor 
whether  there  is  any  of  his  blood  there  still  remaining. 

Besides  this,  there  is  the  only  additional  fact  that  no  claimants 
of  the  land  under  the  ancestor  have  made  their  appearance. 

Now  while  this  negative  evidence  is  competent  and  perhaps 
sufficient  to  warrant  the  finding  of  the  jury,  it  does  not  raise 
such  u  presumption  that  there  are  no  persons  capable  of  sua-eed- 
ing  to  the  inheritance,  requiring  the  defendants  to  combat  it; 
but  it  was  for  the  jury  to  consider  and  estimate  its  proper  force 
in  arriving  at  a  verdict  upon  the  issue  before  them.  Indeed  the 
presumption  is  the  other  way,  and  it  rested  upon  the  plaintiff  to 
offer  proof  in  overcoming  it. 

It  is  true,  language  almost  identical  \vith  that  contained  in  the 
instruction  is  used  in  the  opinion  in  University  v.  Johnson^  1 
Hay.,  373,  but  it  is  an  unsafe  guide  to  follow,  as  a  general  rule, 
in  determining  upon  an  cGcheat.  It  was  said  in  regard  to  a 
grantee,  who,  within  a  year  or  two  after  the  issue  of  the  grant  in 
1763,  left  the  country  intending  to  go  to  Ireland,  and  of  whom 
nothing  had  been  heard  for  more  than  thirty  years,  during  which 
had  occurred  events  which  rendered  the  people  of  Ireland  aliens 
and  incapable  of  transmitting  lands,  owned  i>y  them  in  this  state, 
by  descent.     Const.  1776,  §40. 

Such  evidence  would   be  much   more  cngent,  under  such  cir- 
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canistances,  where  it  may  be  supposed  those  of  the  blood  of  je 
ancestor  were  residents  of  the  same  country  with  him,  and  tl^ 
excluded,  by  the  disability  of  alienage,  from  succeeding  to  I 
real  estate.     The  presumption  would  then  be  confined  to  hei. 
living  and  citizens  of  the  government  where  the  land  was. 

But  independently  of  these  peculiar  incidents  to  that  case,  wc 
cannot  concur  in  a  ruling  so  much  at  variance  with  the  rulings 
since  made  and  the  sound  reasoning  upon  which  they  rest  for 
support.  We  think  some  reasonable  eifort  should  be  made  to 
ascertain  whether  there  are  survivors  of  the  blood  of  the  ances- 
tor, before  assuming  that  there  were  none  such. 

For  the  error  pointed  out,  and  without  passing  upon  others 
assigned,  the  defendants  are  entitled  to  a  new  trial,  and  it  is  so 
adjudge<l.     Let  this  be  certified. 

Error.  Vtiiire  de  novo. 


HARDY  JONES  v.  T.  T.  BOBBITT  and  others. 

Evidence  to  rebut  presumption  of  pai/nie/d-^  Judge's   Charge — 
Action  for  specific  j)erformance  of  contract. 

In  an  action  for  specific  performance  of  contract  for  the  purchase  of  laiul,  the 
plaintiff  claimed  he  had  paid  the  notes  given  for  the  price,  hut  tlie  defend- 
ant alleged  that  the  plaintifT  after  paying  a  part  took  up  the  original  notes 
by  giving  a  new  note  for  the  balance.  The  plaintiff  rep]ie<i  ihat  tiie  new 
note  was  for  a  consideration  other  than  the  purchase  money,  and  put  in 
evidence  the  original  notes  marked  "settled"  and  "satisfied  in  full";  :\iul 
it  further  appeared  that  for  eighteen  months  after  such  settlement  t!»e  plain- 
tiff' had  failed  to  demand  a  conveyance  of  the  land,  and  the  defendant  intn>- 
daced  no  evidence;  Hddt 

(!)  The  defendant  was  entitled  to  the  instruction  asked  to  the  <..'!i.ri  that 
there  was  some  evidence  to  go  to  the  jury  to  rebut  the  proswiuplion  of  p.iv- 
ment  of  the  purchasn  money  arising  from  ihc  bare  possession  of  the  «ri;^'inal 
note?. 
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)  Where  one  party  introduces  evidence  in  support  of  his  allegation,  the 

p{K)site  party  is  also  entitled  to  the  benefit  of  it  as  tending  to  support  his 
ounter  allegation. 

oing  V.  Railroady  87  N.  C,  360;  State  v.   WhitCy  89  N.  C,  462,  cited  and 

approved). 

Civil  Action  for  specific  performance  of  a  contract  tried  at 
Fall  Term,  1883,  of  Granville  Suj>erior  Court,  before  Mac- 
Rae,  J. 

The  defendants  appealed  from  the  ruling  and  judgment  of 
the  court  below. 

Mr.  J.  B,  Batchelor,  for  plain tiflF. 

MetiHrs.  E,  C.  Smith  and  Fuller  &  SnotVy  for  defendants. 

Meurimon,  J.  The  action  is  brought  to  compel  the  specific 
performance  of  a  contract  in  writing  under  seal,  whereby  the 
ancestor  of  the  defendants  agreed  and  obliged  himself  to  convey 
to  the  plaintiff  certain  lands  therein  mentioned,  upon  the  pay- 
ment of  the  purcliase  money  tlierefor  by  the  plaintiflF. 

The  plaintiff  alleges  that  the  purchase  money  has  been  paid, 
and  this  the  defendants  deny,  averring  that  the  plaintiff,  at  the 
time  of  the  execution  of  the  bond  for  title,  executed  three  prom- 
issory notes  for  the  purchase  money;  that  he  paid  part  thereof, 
and  upon  a  settlement  and  ascertaining  the  balance  unpaid,  the 
plaintiff  took  up  these  notes  and  gave  his  other  new  one  for  the 
balance  due;  that  this  balance  has  not  been  paid,  and  remains  due. 

The  plaintiff,  in  his  replication,  denies  the  allegations  of  the 
defendants,  admits  that  on  or  about  the  day  of  the  settlement  of 
the  notes  for  the  purchase  money,  he  executed  to  the  obligor  in 
the  bond  for  title,  his  note,  but  not  for  the  balance  of  the  pur- 
chase money,  and  avers  that  the  same  was  given  for  considera- 
tion other  than  the  purchase  money,  and  that  no  part  of  the  same 
remains  unpaid. 

Upon  the  trial,  the  court  submitted  to  the  jury  an  issue  involv- 
ing the  question  whether  or  not  the  purchase  money  had  been 
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paid.     The  evidence  was  meagre  and  unsatisfactory.     We  arc 
not  satisfied  that  all  the  purchase  money  had  been  paid. 

The  plaintiff  produced  in  evidence  on  the  trial  the  bond  for 
title,  and  the  three  original  notes  given  by  him  for  the  purchase 
monev  on  which  certain  credits  were  entered.  On  the  face  of 
two  of  them  were  written  the  words,  "  settled,  January  20th, 
1880.  Rufus  Bobbitt,  W.  A.  B."  On  the  face  of  the  third 
one,  the  words,  "satisfied  in  full,"  were  written,  and  this  was 
all  the  evidence  offered  on  the  part  of  the  plaintiff  to  prove  the 
payment. 

The  defendant  introduced  no  evidence,  but  contended  that 
the  production  of  the  notes  given  for  the  purchase  money  simply 
raised  a  presumption  of  the  payment  of  them  by  the  plaintiff; 
that  the  admission  in  the  verified  coniplaint  and  replication  of 
the  plaintiff  contributed  to  make  evidence  tending  to  rebut  the 
presumption  of  payment ;  that  the  entry  on  the  face  of  one  of 
the  notes,  "  satisfied  in  full,''  and  on  the  other  two,  "  settled, 
January  20th,  1880,"  the  exact  date  of  the  note  which  the 
defendant  alleged  was  given  in  settlement  of  the  balance  due 
upon  tliem,  and  which  the  plaintiff  admits  was  given  on  or 
about  that  day,  but  for  other  considerations ;  and  that  the  delay 
to  demand  the  title  for  eighteen  months  after  the  notes  for  the 
purchase  money  were  "  settled,"  and  the  failure  to  demand  title 
at  the  date  of  such  settlement,  constituted  some  evidence  to  go 
to  the  jury  to  rebut  the  presumption  that  the  purchase  money 
was  in  fact  paid,  arid  prayed  the  court  to  so  instruct  the  jury. 

This  prayer  the  court  declined  to  give,  but  told  the  jury  that 
the  ix)Ssession  and  production  of  the  three  notes  for  the  purchase 
money  by  the  plaintiff  was  presumptive  evidence  of  their  pay- 
ment, and  that  the  defendants  have  offered  no  evidence  to  rebut 
the  presumption  of  payment,  and  that  they  should  find  the  issue 
in  favor  of  the  plaintiff.  Thereupon  the  defendants  excepted. 
The  jur}'^  rendered  a  verdict  for  the  plaintiff,  and  the  court  gave 
judgment  accordingly  and  the  defendants  appealed. 

It  is  a  plain  principle  of  law,  that  if  one  party  in  nn  action, 
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ill  the  introduction  of  evidence  to  support  his  all^atious,  intro- 
duces evidence  to  support  the  averments  made  by  his  adversary, 
the  latter  is  entitled  to  the  full  benefit  of  it.  Evidence  received 
on  the  trial  must  have  its  legitimate  weight  and  effect  upon  the 
matter  in  question,  without  regard  to  the  party  offering  it.  The 
object  of  the  law  is  to  ascertain  the  truth,  and  to  base  its  judg- 
ments and  deci'ees  thereon. 

We  do  not  concur  with  the  court  in  holding  that  there  Avas  no 
evidence  to  go  to  the  jury,  tending  to  rebut  the  presumption  of 
payment  arising  from  the  bare  possession  of  the  notes  given  for 
the  purchase  money.  It  may  well  be  that  these  notes  were  in 
fact  discharged,  or  rather  taken  up,  by  another  note  of  the 
plaintiff.  This  would  not  be  such  a  payment  of  the  purchase 
money  for  tiie  land  as  would  entitle  the  plaintiff  to  have  title 
therefor.  In  order  to  obtain  title,  he  must  have  paid  the  money 
or  other  valuable  thing  in  lieu  thereof.  His  renewed  promise 
to  pay  was  not  suflBcient,  and  the  real  enquiry  presented  by  the 
pleadings  in  this  case  was,  did  the  plaintiff  pay  the  cash  money, 
or  its  equivalent  in  discharge  of  the  notes  for  the  purchase 
money  he  "  settled  "  and  took  up,  or  did  he  give  for  them  his 
own  other  note?  This  issue,  it  seems  to  us,  was  not  well  tried ^ 
and  we  think  there  was  some  evidence  to  go  to  the  jury  tending 
to  show  that  the  money  was  not  in  fact  paid. 

The  presumption  of  fact  of  payment  was  not  a  strong  one,  in 
view  of  the  ambiguous  meaning  of  the  word  **  settled  '^  written 
on  the  face  of  two  of  the  notes,  with  this  uncertainty  increased 
by  the  words  '^satisfied  in  full''  written  on  the  face  of  the 
third  one.  These  facts  of  themselves  are  very  suggestive,  and 
produced  doubt  upon  our  minds  as  to  how  the  notes  for  the  pur- 
chase money  were  "settled." 

The  evidence  must  l)e  taken  with  the  circumstances  going  to 
control  its  weight.  The  ambiguous  word  "  settled,"  upon 
the  face  of  the  note,  might  not  of  itself  be  evidence  at  all 
to  rebut  the  presumption ;  but  when  it  is  taken  in  connec- 
tion with  the  words  "satisfied  in  full,"  strength  is  added  to  it, 
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and  when  to  this  is  added  the  other  fact  that  the  plaintiff  delayed 
demanding  title  to  the  land  for  eighteen  month?,  leaving  the 
facts  as  to  the  execution  of  a  new  note  on  the  dav  of  the  scWc- 
ment  of  the  notes  for  the  purchase  money  out,  bec»ause  tliey  were 
not  introduced  as  evidence,  we  think*there  was  some  evidence  to 
go  to  the  jury  tending  to  rebut  the  presumption. 

If  the  facts  and  circumstances  mentioned,  and  treated  by  the 
court  as  no  evidencey  had  gone  to  the  jury,  and,  in  view  of  the 
character  and  slight  weight  of  all  the  evidence,  and  the  pre- 
sumption of  fact  under  the  circumstances  of  the  entries  on  the 
face  of  the  notes,  they  had  found  a  verdict  for  the  defendants 
upon  the  (question  of  payment,  such  finding  (»ould  not  be  treated 
as  ahburd,  or  altogether  unreasonable  and  not  to  l)e  allowed  by 
ihe  court.  If  there  was  evidence  at  all,  the  defendants  were 
entitled  to  have  it  go  to  the  jury  for  what  it  was  worth,  and  if 
the  facts  and  circumstances  constituted  some  evidence,  however 
slight,  the  court  ought  to  have  told  the  jury  so,  and  to  give  such 
weight  to  it  as  they  might  deem  just.  Bo'mg  v.  Railroady  87 
X.  C,  360 ;  Stale  v.  Wkite,  89  X.  C,  462 ;  State  v.  James, 
decided  at  this  term. 

We  think  there  was  some  evidence  to  rebut  the  presumption 
ftf  payment  in  the  sense  of  the  issue  submitted,  and  the  court 
ought  to  have  so  instructe<l  the  jury. 

There  is  error  for  which  the  defendants  are  entitled  to  a  new 
trial.  Judgment  reversed,  and  a  new  trial  awarded.  I-*et  this 
Ikj  certified. 

Error.  Venire  de  novo. 


H.  A.  BERRY  v.  A.  G.  CORPENING,  Achn'r. 

Rotate  of  Limitations — Kvecutora  and  Administrators — Motion 

for  leave  to  issue  execution. 

1.  The  Kiatiite  cif  liiniuilicinM  iikiv  l»e  sc*i  \\u  iis  n  ilefcuce   bv  :in  iuiiiiinistrator 
ton  inrtti'i'.i  for  leave  V*  \H>'.ie  cxersKiou  .iflep   ten  years  frmii  tlie  ihitc  of 
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docketing  a  judgment  against  his  intestate;  and  tbis,  although  execniions 
have  regularly  been  issued  within  each  successive  period  of  three  vears 
after  the  judgment  was  docketed. 
2.  The  statute  of  limitations  relates  only  to  the  remedy,  and  the  defendant  is 
never  afforded  an  opportunity  of  relying  upon  it  until  the  plaintiff  resort^ 
to  his  remedy,  either  by  acAon  on  the  judgment,  or  motion  in  the  nature 
of  scire  facias  to  revive  it. 

(McDonald  v.  Dickson^  85  N.  C,  248 ;   Williams  v.  Mullis,  87  N.  C,  159,  ciied 

and  approved). 

MoTiox  to  make  the  defendant  a  party  to  a  judgment  against 
the  defendant's  intestate,  and  for  leave  to  issue  execution  against 
him,  heard  at  Spring  Term,  1883,  of  Burke  Superior  Court, 
before  Gudger,  J. 

The  motion  was  made  before  the  clerk  of  the  superior  court, 
and  the  judgment  upon  which  leave  to  issue  execution  was 
asked  was  rendered  before  a  justice  of  the  peace  in  favor  of 
the  plaintiff  against  J.  B.  Kincaid,  executor  of  M.  W.  Kincaid, 
on  the  first  of  Februar}-,  1871,  and  docketed  in  the  superior 
court  on  the  8th  dav  of  the  same  month.  J.  B.  Kincaid  died 
without  finishing  his  administration,  and  the  defendant  A.  G. 
Corpening  was  duly  appointed  administrator  de  bonus  non  with 
the  will  annexed  of  the  said  M.  AV.  Kincaid. 

Notice  of  the  motion  was  issued  and  served  on  the  defendant 
on  the  11th  day  of  May,  1882,  more  than  ten  years  after  the 
docketing  of  the  judgment. 

It  was  admitted  that  executions  ujion  the  judgment  had  l)een 
regularly  issued  within  each  successive  period  of  three  year? 
after  the  judgment  had  been  docketed. 

The  defendant  resisted  the  motion  and  filed  a  written  answer 
in  which  he  relied  upon  the  statute  of  limitations,  allying  that 
more  than  ten  years*  had  elapsed  after  the  rendition  as  well  as 
the  docketing  of  the  judgment. 

The  motion  was  refused  by  the  clerk,  and  the  plaintiff  ap- 
pealed to  the  superior  court,  where  his  ruling  was  reversed  and 
the  execution  ordered  to  issue,  and  from  this  judgment  the 
defendant  appealed  to  this  court. 
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Messrs.  Beade,  Busbee  &  Busbee,  for  plaintiiT. 
No  counsel  for  defendant. 

A>SHE,  J.  The  motion  before  tfee  clerk  was  to  make  the 
defendant  a  party  to  the  judgment,  and  for  leave  to  issue  execu- 
tion against  him. 

In  McDonald  v.  DicksoUy  85  N.  C,  248,  it  was  held  that  a 
motion  for  leave  to  issue  execution  after  the  lapse  of  three  years, 
was  in  lieu  of  and  a  substitute  for  the  ancient  writ  of  scire  facias, 
and  it  must  be  treated  as  such,  and  the  same  protection  extended 
to  parties  thereunder  as  was  done  under  the  use  of  that  writ. 

The  scire  facias  was  either  an  original  writ,  or  a  writ  to  repeal 
letters-patent,  or  a  process  to  continue  an  action  pending,  and 
for  the  latter  purpose  was  used  to  revive  a  judgment  upon 
which  no  execution  had  issued  for  a  year  and  a  day ;  because,  at 
common  law,  a  presumption  arose  from  a  plaintiff's  delay, 
beyond  a^  year,  that  his  judgment  had  either  been  satisfied,  or  for 
some  supervening  cause  ought  not  to  be  allowed  to  have  its 
effect.  And  whenever  it  was  sought  to  fix  a  party  in  a  judg- 
ment given  against  another,  who  was  not  a  party  to  the  record, 
as  tlie  heir,  executor,  or  administrator,  though  it  be  within  the 
year,  the  plaintiff  could  not  take  out  execution,  but  had  to  resort 
to  a  scire  facias,  to  show  cause  why  an  execution  should  not 
issue.  "  Resort  to  the  scire  facias/^  says  Foster  in  his  work 
on  Scire  Facias,  page  101,  "  was  only  for  the  specific  purpose  of 
making  the  judgment  and  execution  consistent  with  each  other, 
since  otherwise  there  would  be  judgment  against  A  and  execu- 
tion against  B,  which  would  render  the  judgment  absurd  and 
inconsistent ;  but  the  scire  facias  makes  the  record  technically 
correct,  and  the  party  has  the  opportunity  of  contesting  whether 
he  is  really  liable  to  the  execiUion  or  not.'*  And  to  that  end  he 
may  plead  anything  which  has  been  done,  under  the  original 
judgment,  which  exonerates  him  from  liability,  provided  it  be 
matter  which  might  not  have  been  set  up  as  a  defence  to  the 
original  action ;  for  example,  nul  tiel  record,  release,  payment, 


398  IX  THE  SUPREME  COURT. 


Kerry  v.  Corpexing. 

that  the  debt  and  damages  were  levied  on  n  Ji.fa.;  that  his  per- 
son was  taken  in  execution  on  a  capias  ad  satisfaciendum,  lb., 
305 ;  or,  he  may  plead  the  statute  of  limitations,  76.,  30;  and 
McDonald  v.  Dickson,  siqwa,  where  it  was  expressly  held  by 
this  court,  upon  the  last  authority,  that  the  defendant  may  plead 
the  statute  of  limitations  in  a  motion  for  leave  to  i&sue  execu- 
tion, in  analogy  to  the  practice  en  writs  of  scire  facias. 

There  is  nothing  in  that  decision  which  militates  against  the 
doctrine  laid  down  in  Williams  v.  Midlis,  87  N.  C,  159.  There, 
it  is  held  that  an  execution  may  be  issued  after  the  lapse  of  ten 
years  from  the  date  of  docketing  the  judgment,  when  the  judg- 
ment has  been  kept  alive  by  the  issuance  of  executions  within 
each  successive  period  of  three  years  after  its  rendition.  The 
ground  of  that  decision  was  that  the  statute  of  limitations  act^ 
merely  upon  the  remedy,  and  where  there  is  no  remedy  resorted 
to  by  the  plaintiff,  either  by  an  action  upon  the  judgment  or  a 
motion  in  nature  of  a  scire  facias  to  revive  it,  the  defendant  is 
never  afforded  the  opportunity  of  relying  upon  the  statute  for 
his  protection. 

The  legislature  has  prescril)ed  ten  years  as  the  limitation  to 
an  action  upon  a  judgment  (The  Code,  §§151,  152),  but  it  hai* 
made  no  provision  for  a  party  to  avail  himself  of  its  protection 
when  there  is  no  action  or  proceeding  in  nature  of  an  action 
taken  at^ainst  hlni. 

This  viev*'  of  the  matter,  we  are  aware,  presents  the  anomaly 
of  a  case,  where,  under  certain  circumstances,  executions  may  be 
issued  upon  a  judgment  against  a  defendant  so  long  as  he  lives; 
but  when  he  dies,  his  administrator  may  exonerate  his  estate 
from  liability  thereto  by  setting  up  a  defence  that  was  not  per- 
mitted to  his  intestate;  but  such  a  result  is  the  logical  sequence 
from  the  well  established  doctrine  that  the  statute  of  limitatioDS 
relates  only  to  the  remedy.  Sturges  v.  Crowninshidd,  4  Wheat., 
122  ;  Wood  on  Limitations,  26. 

There  is  error,  and  the  judgment  of  the  superior  court  is 
reversed. 

Error.  Revei'sed. 
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B.  F.  iMOKTON  and  another  v.  JOSEPH  BARBER  and  anotlier. 
Statute  of  Limitations — Homestead — Reversionary  Interest, 

The  statnte  of  limitations  does  not  run  against  a  debt  owing  by  a  homesteader 
HuriDg  the  existence  of  his  interest  in  the  homestead,  provided  the  same  has 
been  actually  laid  off;  and  then  only  as  to  debts  affected  by  the  allotment, 
that  is,  judgments  docketed  in  the  county  where  the  land  is  situate  and 
solely  with  reference  to  the  lien  of  such  judgments  upon  the  reversionary 
interest.  (This  proceeding  is  governed  by  Bat.  Rev.,  ch.  55,  ?2C,  but  that 
statnte  is  not  brought  forward  in  The  Code  of  '83 ;  see  also,  opinion  in 
yfebane  v.  Layltm,  89  N.  C,  pp.  400,  401). 

(McDonald  v,  Dickson,  85  N.  C,  248,  cited  and  approved). 

Motion  for  leave  to  issue  execution,  heaixl  at  Fall  Term, 
1883,  of  Alamance  Superior  Court,  before  MacRae,  J. 

This  was  an  appeal  from  the  order  of  the  clerk  granting  leave 
to  issue  execution  upon  a  judgment  rendered  by  a  justice  of  the 
peace  in  favor  of  the  plaintiffs  for  twenty-two  dollars  and  fif- 
teen cents  and  costs,  on  the  first  day  of  March,  1869,  and  dock- 
eted in  the  superior  court  on  the  22d  day  of  May,  1869,  upon  a 
transcript  from  the  justice. 

On  the  said  22d  day  of  May,  executions  issued  on  the  judg- 
ment from  the  superior  court,  together  with  other  executions 
from  the  .same  court,  and  docketed  at  the  same  time. 

Under  the  execution  against  the  defendants  Barber  and  Hippy, 
the  sheriff  proceeded  to  have  the  homestead  and  personal  prop- 
erty exemption  of  defendant  Barber  appraised  and  set  apart, 
and  after  allotting  homestead  and  exemption,  a  schedule  of 
which  was  a  part  of  his  return,  there  was  no  property  of  defend- 
ant Barber  liable  to  satisfy  said  executions. 

The  plaintiff  Iseley  assigned  his  intei*est  in  said  judgment  to 
one  J.  R.  Ireland,  and  sometime  thereafter  died. 

On  the  22d  day  of  March,  1879,  the  said  J.  R.  Ireland  in 
his  own  behalf,  and  defendant  Morton  as  his  authorized  agent, 
made  the  affidavit  required  by  statute,  that  said  judgment  had 
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not  been  paid,  and  more  than  three  years  had  elapsed  since  exe- 
cution issued,  and  asked  leave  for  execution  to  issue. 

Thereupon  notice  was  issued  to  the  defendants,  as  required, 
and  they  appeared  in  obedience  thereto  and  filed  answer,  setting 
up  irregularity  in  the  rendition  of  the  judgment  by  the  justice 
of  the  peace.  Upon  the  hearing  the  clerk  granted  leave  to  issue 
execution,  from  which  the  defendants  appealed  to  the  superior 
court  in  term.  In  that  court  the  judgment  of  the  clerk  \ras 
reversed,  at  fall  term,  1880,  upon  the  ground  that  the  judgment 
rendered  by  the  justice  was  "  void  and  of  no  effect." 

From  that  judgment  the  plaintiffs  appealed,  and  at  January 
term,  1881,  of  this  court  the  judgment  of  the  superior  court  was 
reversed  upon  the  ground  of  "  the  want  of  autliority  in  tbe 
suj)erior  court  to  entertain  the  enquiry  into  the  proceedings  had 
before  the  justice  of  the  peace  for  the  purpose  of  vacating  his 
judgment,  or  annulling  the  force  and  effect  of  the  transcript 
upon  which  it  was  docketed,  for  any  of  the  reasons  assigned." 
Morton  v.  Rlppy,  84  X.  C,  611. 

Then  at  the  fall  term,  1883,  of  the  superior  court  the  motion 
was  again  made,  before  MacRae,  /.,  for  leave  to  issue  execution, 
and  it  was  refused  because  of  the  lapse  of  time  (ten  years  from 
the  docketing  the  judgment  to  the  time  this  motion  was  made), 
from  which  judgment  the  plaintiffs  appealed. 

Mr.  E,  S.  Parker,  for  plaintiffs. 
No  counsel  for  defendants. 

Ashe,  J.  The  only  exception  taken  below  to  the  ruling  of 
His  Honor  was,  "  that  the  statute  of  limitations  did  not  run  in 
favor  of  Joseph  Barber  after  the  allotment  of  his  homestead 
and  personal  property  exemption  by  the  sheriff  in  1869,  under 
execution  issued  upon  this  judgment  in  favor  of  the  plaintifis." 

The  decision  in  McDonald  v.  Dickson,  85  K".  C,  248,  is 
decisive  of  this  case.  There,  as  here^  the  plaintiffs  contended 
that  the  case  was  saved  from  the  bar  of  the  statute  by  virtue  of 
the  act  of  1869-70  (Bat.  Rev.,  ch.  55,  §26),  which  declares  it  to 
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be  unlawful  to  levy  and  sell  under  execution  the  reversionary 
interest  in  lands  included  in  a  homestead,  until  after  the  expira- 
tion of  the  homestead  interest  therein,  and  provides  "  that  the 
statute  of  limitations  shall  not  run  against  any  debt  owing  by 
the  holder  of  the  homestead  affected  by  this  section,  during  the 
existence  of  his  interest  therein." 

This  court  held  that  the  provisions  of  that  act  were  only 
intended  to  apply  where  the  homestead  had  been  actually  allot- 
ted, and  only  as  to  the  debts  affected  by  such  allotments,  /.  c, 
to  judgments  docketed  in  the  county  where  the  homestead  land 
is  situated  and  aolelt/  with  reference  to  their  Hens  upon  the  revcr- 
mnary  interest  in  such  lands, . 

For  any  other  puq>ose  than  that  of  allowing  a  judgment 
creditor  to  issue  his  execution  and  sell  the  land  allotted  for  a 
homestead  after  the  termination  of  the  homestead,  the  statute  is 
still  a  bar. 

Section  26  of  chapter  55  of  Battle's  Revisal  is  uot  brought 
forward  in  The  Code,  but  this  proceeding  was  commenced 
before  The  Code  went  into  operation,  and  is  therefore  not 
affected  by  it  (§3868).  There  is  no  error.  The  judgment  of 
the  superior  court  is  affirmed. 

No  error.  Affirmed. 


POPE  &  McLEOD  V.  JAMES  ANDREWS. 

Stcduie  of  Limitations — iMter — Evidence —  Written  acknoidedf/' 

ment  of  debt, 

y.  The  plea  of  the  statute  of  limitations  Biiould  set  out  the  fads  upon  whidi 
the  defence  is  grounded.  An  averment  that  a  demand  is  barred,  is  but 
stating  a  conclusion  of  law. 

2.  Where  a  suit  had  already  been  commenced  to  recover  an  amount  allc^'td 
to  be  due  upon  an  account,  and  the  defendant  set  up  the  statutory  bur  its 
a  defence,  but  wrote  a  letter  to  the  plaintiff^s  attorney  stating  that,  if  ho 

26 
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would  take  five  hundred  dollars  in  satisfactioh,  judgment  might  go  against 
him  at  court;  Heidf  that  the  letter  is  an  admission  and  assumption  of  the 
debt  to  the  specified  amount  (6500),  and  operates  to  remove  the  bar  to  the 
recovery  of  the  same. 

( Moore  v.  HobbSj  79  N.  C,  535 ;  Boydtn  v.  Achenbach,  lb.,  539 ;  Humble  v. 
Mebane,  89  N.  C,  410;  Falls  v.  ShaTilly  2  Dev.  &  Bat,  371;  MeCurnjT. 
McKesson^  4  Jones,  510,  cited  and  approved). 

Civil  Action  tried  at  Spring  Term,  1883,  of  Robeson 
Superior  Court,  before  MdcBae,  J, 

Judgment  for  plaintiffs;  appeal  by  defendant. 

Messrs.  Rowland  &  McLean,  for  plaintiffs. 

Messrs.  T.  A.  McNeill  and  Frank  McNeill,  for  defendant. 

Smith,  C.  J.  The  plaintiffs  sue  upon  an  account  made  up 
from  a  series  of  items  contracted  during  the  period  from  May 
IHst,  1877,  to  April  10th,  1880,  and  in  their  complaint  demand 
the  lesser  sum  of  five  hundred  dollars.  The  answer  denies  the 
indebtedness  altogether,  and  the  defendant  says:  "For  a  further 
defence  the  defendant  says  that  plaintiffs'  alleged  cause  of  actiou 
is  barred  by  the  statute  of  limitations." 

Two  issues  were  submitted  to  the  jury,  the  first  in  respect  to 
the  indebtedness,  to  whicli  an  affirmative  response  is  rendered, 
and  the  second  interrogatory,  in  the  form  in  which  the  answer 
sets  up  the  defence  under  the  statute,  to  which  a  negative  response 
is  returned. 

I'pon  the  trial,  besides  evidence  to  prove  the  indebtedness  and 
the  defendant's  liability  therefor,  the  plaintiffs  introduced,  for  the 
double  purpose  of  showing  an  admission  of  the  sum  demanded 
and  of  removing  the  statutory  bar,  and  read  in  evidence  a  letter 
from  the  defendant  addressecl  to  the  plaintiffs'  attorneys  in  whose 
hands  the  claim  had  been  placed,  and  bearing  date  April  13th, 
1882,  three  days  after  the  action  had  been  instituted,  as  follows: 

April  13th,  1882. 
Meifsrs.  Rowland  &  McLean,  Dear  Sirs:  You  will  please 
allow  mv  son  Nathan  the  39  acres  I  let  him  have,  in  addition  to 
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what  you  have  got  in  the  eomplaint:  and  in  order  to  .settle  tiie 
Pope  &  McLeod  account  against  me  which  you  Imve  for  col- 
lection, if  you  will  take  five  hundred  dollars  in  satisfaction  of  it, 
you  can  take  judgment  against  me  for  that  amount,  and  Iiave  it 
entered  up  court  week,  so  I  will  not  have  to  come  to  court. 

(Signed)  JAMES  ANDREWS. 

mtness :  Nathan  D.  Andrews." 

This  letter  was  carried  by  the  subscribing  witness,  Nathan  D. 
Andrews,  a  son  of  the  defendant,  to  the  attorneys,  and  he  fur- 
ther testified  that  he  told  his  father  that  he  had  been  informed 
by  the  plaintiff  McLeod  that  the  firm  had  brought  suit  on  an 
account  for  $662  and  some  cents,  and  witness  asked  if  they 
would  accept  $500  in  settlement,  and  they  had  so  agreed;  that 
he  thereupon  asked  the  defendant  if  he  would  sign  an  agreement 
to  pay  $500,  and  defendant  answered  he  could  not  pay  it  at  once, 
it  would  ruin  him ;  and  witness  said  that  McLeod  had  told  him 
that  defendant  could  have  his  own  time  to  pay  it  in.  Witness 
further  testified  that  when  he  delivered  the  letter  to  the  plaintiff 
McLeod  the  proposition  was  accepted  for  the  firm. 

This  testimony,  as  well  as  the  admission  of  the  letter  in  evi- 
dence was  objected  to,  but  the  exception  is  not  pressed,  and  we 
see  no  ground  upon  which  the  ruling  can  be  impeached.  The 
only  exception  needful  to  be  considered  is  to  the  charge  of  the 
court  in  reference  to  the  second  issue.     The  instruction  is : 

"If  the  jury  believe  that  James  Andrews  agreed  in  writing 
on  the  13th  day  of  April,  1882,  to  submit  to  a  judgment  for 
five  hundred  dollars,  which  offer  was  accepted  by  the  plaintiffs, 
their  cause  of  action  is  not  barred  by  the  statute  of  limitatious, 
that  is,  if  the  defendant  was  originally  indebted  on  the  account 
to  the  plaintiffs.  If  he  owed  nothing,  then  his  offer  to  permit 
judgment  for  five  hundred  dollars  to  be  entered  against  him  was 
without  consideration  and  void.'^ 

We  have  before  averted  to  this  insufficient  manner  of  setting 
up  the  effect  of  the  lap.«e  of  time  a?  an  impediment  to  the  suit. 
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The  averment  that  the  demand  is  barred  hv  the  statute  isbutstat- 
log  aconchision  of  law,  and  not  the  facts  from  which  it  is  de- 
duced. This  is  neither  in  conformity  to  the  former  nor  the  pres- 
ent mode  of  pleading  the  defence.  As  the  complaint  must  contain 
a  statement  of  the  facts  out  of  which  the  action  springs,  as  held 
in  Moore  v.  HobbSy  79  N.  C,  535,  there  would  seem  to  be 
the  same  reason  for  requiring  the  answer  to  state  those  ujx)!! 
which  the  defence  depends.  Boyden  v.  Achaibachy  79  X.  C., 
539;  Humble  v.  Mebane,  89  N.  C,  410. 

But  as  no  exception  is  taken  and  the  jury  have  passed  uj)on  the 
issue,  we  proceed  to  examine  the  exception  to  the  charge  upon 
this  point. 

The  argument  here  is  that  the  acceptance  of  the  offer  con- 
tained in  the  letter  is  an  extinguishment  of  the  pre-existing 
cause  of  action,  and  constitutes  itself  a  new  one  in  its  place; 
and  the  present  suit,  preceding  it,  cannot  be  maintained.  If 
this  were  so,  there  could  be  no  breach  until  the  defendant  inter- 
posed and  prevented  the  rendition  of  judgment,  for  this  was  the 
assumed  undertaking  of  the  defendant. 

But  the  case  does  not  present  this  aspect.  The  proposition  is 
to  settle  the  claim  in  the  hands  of  the  attorneys,  and  then  in  suit, 
by  submitting  to  a  judgment  for  the  sum  mentioned,  and  is  a 
plain  and  manifest  acknowledgment  of  liability  for  it,  and  pro 
tanto  displacing  the  statutory  bar  to  the  claim.  The  statute,  C. 
C  P.,  §51 ,  which  declares  that  no  acknowledgment  or  promise 
shall  be  received  as  evidence  of  a  new  or  continuing  contract 
whereby,  &c.,  is  a  virtual  affirmation  of  the  sufficiency  of  such 
acknowledgment  or  promise  when  in  writing,  to  repel  the  stat- 
ute and  coiitiniie  in  force  the  preceding  obligation  of  the  contrad, 
and  such  is  the  effect  ascribed  to  the  defendant's  communication 
and  offer.  This  retroactive  operation  of  a  new  promise  upon 
the  former  contract  is  decided  in  Falls  v.  ShennU,  2  Dev.  & 
Bat.,  371. 

The  requirement  of  the  rule  which  restores  vitality  tea  prom- 
ise and  repels  the  statute,  is,  that  it  "  must  be  a  promise/'  in  the 
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words  of  Battle,  J.,  "  to  pay  the  debt  sued  on,  either  express 
or  implied^  and  the  terms  used  must  be  certain  in  themselves,  or 
must  have  sufficient  certainty  to  give  a  distinct  cause  of  action 
by  aid  of  the  maxim  *^iV/  cerium  est  quod  certum  j^otest  reddiJ\ 
McCarry  v.  McKesson,  4  Jones,  510,  The  letter  is  a  distinct 
admission  of  the  debt  and  an  assumption  of  it  to  the  specified 
amount.  It  was,  therefore,  operative  in  removing  the  statutory 
l)ar  to  so  much  of  the  original  demand  then  in  action. 

The  exceptions  to  the  evidence  arc  untenable,  and  indee<l  have 
not  been  pressed  upon  tlie  hearing  in  this  court. 

We  have  not  considered  the  effect  of  a  part  payment  on  the 
account  in  the  delivery  of  cotton  in  the  fall  of  1879,  under  the 
last  clause  of  section  51  as  a  re<*oT:nitiou  of  liabilitv,  sincc»  in  the 
view  we  have  taken  it  is  unneccj^sary  to  do  so. 

It  must  bf»  declared  there  is  no  error.  Let  the  judgment  l)e 
aflRrmed. 

Xo  error.  Affirmed. 


*G.  \V.  LON(;,  Adin'r,  nml  others  v.  BANK  OF  YANCKYVILLK 

and  others. 

Statute  of  Limitations — Bank,  personal  liability  clause  in 

charier  of, 

\.  TJie  three  year  statute  of  limitations  begins  to  run,  against  an  action  tf» 
enforce  the  personal  liability  of  stockholders  of  a  bank  tnider  a  clause  in 
its  charter,  from  the  date  the  bank  suspends  specie  payments;  and  this, 
whether  the  assets  of  the  corporation  are  exhausted  in  payment  of  debts, 
or  not 

2.  The  liability  of  the  stockholders  ari-ses  \rhcn  the  bank  refuses  or  ceases  lf» 
redeem  its  bills  and  is  notoriously  and  continuously  insolvent. 


*Mr.  Justice  Merrimox  liavin^'  been  <»f  counsel,  did  n(>t  sii  on  llie  licarin^ 
of  this  case. 
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Civil  Action  tried  at  Fall  Term,  1883,  of  Alamance 
Siiperior  Court,  before  Macliae,  J. 

Judgment  for  defendants;  appeal  by  plaintiffs. 

Mr,  E.  S.  Parker^  for  plaintiffs). 

Messrs.  Graham  &  Ruffin,  for  defendants. 

Smith,  C.  J.  In  the  act  incorporating  the  Bank  of  Yancey- 
ville  and  under  whose  provisions  it  was  formed  and  put  in  oper- 
ation, is  contained  the  following  clause : 

In  case  of  any  insolvency  of  the  bank  hereby  created,  or  ulti- 
mate inability  to  pay,  the  individual  stockholders  shall  be  liable 
to  creditors  in  surtis  double  the  amount  of  stock  by  them  respect- 
ively held  in  said  corporation.     Acts  1852-^53,  ch.  8,  §12. 

The  present  suit,  instituted  on  December  30th,  1872,  is  prose- 
cuted on  behalf  of  the  creditor's  of  the  bank  against  the  defend- 
ants, who  are  a  portion  of  the  stockholders,  to  enforce  this  per- 
sonal statutory  obligation  and  to  collect  what  is  due  from  each, 
to  constitute  a  fund  to  be  applied  to  the  debts  of  the  insolvent 
corjK)ratiou. 

It  is  admitted  that  the  bank  suspended  specie  payments  on 
December  15th,  1860,  and  has  never  since  resumed,  nor  been 
able  to  redeem  its  bills  and  meet  its  liabilities  in  coin. 

Upon  these  facts  the  court  ruled  that,  more  than  three  years 
having  elapsed  since  the  suspension  of  the  bank  before  the  com- 
mencement of  the  suit,  eliminating  from  the  count  of  time  the 
period  during  which  the  operation  of  the  statute  of  limitations 
ceased,  the  statutory  bar  had  interposed  and  the  plaintiffs  could 
not  recover. 

From  the  judgment  rendered  in  favor  of  tlie  defendants  the 
plaintiffs  appeal,  and  present  the  ruling  for  our  review  and  deter- 
mination. 

When  this  ease  was  before  us  on  a  former  ap])eal,  Long  v. 
Banky  81  N.  C,  41,  in  reference  to  this  defence  we  used  this 
language : 
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"Id  Perry  v.  Tubman^  92  U.  S.  Rep.,  156,  the  supreme  court 
of  the  United  States  held  that  the  statute  began  to  run  against 
the  action  to  enforce  the  personal  liability  of  the  stockholdor&i 
^when  the  bank  refuses  or  ceases  to  redeem  and  is  notoriously  and 
vontinuously  Insolvent,  and  this  raay  be  before  the  assets  of  corpo- 
ration are  applied  and  exhausted/  This  point  of  time  is  not 
fixed  in  the  present  case,  and  it  may  be  very  difficult  to  fix  it, 
unle^  the  rule  adopted  in  Godfrey  v.  Teny,  97  U.  S.  Rep.,  171,. 
l)C  applied,  which  determines  the  insolvency  by  the  date  of  sus- 
pension of  specie  jiayments,  a  doctrine  announced  by  a  majority 
of  the  court  and  opposed  by  a  strong  and  forcible  dissent  of 
others.'' 

In  Perry  v.  Tubman^  supra,  the  clause  in  the  charter  of  the 
Bank  of  Angusta,  Georgia,  upon  which  the  suit  was  predicated, 
is  not  unlike  that  before  us,  in  providing  "that  the  individual 
property  of  the  stockholders  in  said  bank  shall  be  bound  for 
the  ultimate  redemption  of  the  bills  issued  by  said  bank,  in  pro- 
portion to  the  number  of  shares  held  by  them  respectively.'* 
In  answer  to  the  suggestion  that  the  resources  of  the  corporation 
siiouhl  be  first  exhausted  before  having  recourse  to  the  remedy 
against  the  stockholders,  the  court  say:  "The  case  is  not  so 
much  like  that  of  a  guaranty  of  the  collection  of  a  debt  where  the 
previous  proceeding  against  the  principal  debtor  is  implied,  as  it 
is  like  a  guaranty  of  payment  where  resort  may  be  had  at  once 
to  the  guarantor  without  a  previous  proceeding  against  the  prln- 
('i|>al." 

In  Carroll  v.  Green,  decided  at  the  same  term,  the  provision 
in  the  act  incorporating  the  Exchange  Bank  of  Columbia  declaro- 
the  stockholders  liable  individually  in  sums  not  exceeding  thrice 
the  amount  of.  their  several  shares  "  in  case  of  the  failure  of  the 
bank,"  and  Mr.  Justice  Swayne,  delivering  the  opinion  of  the 
court,  says:  "The  liability  gave  at  once  the  right  to  sue,  and 
by  necessary  consequence  the  period  of  limitation  began  at  the 
same  time."  The  court  adopted  the  time  specified  in  the  report 
of  the  master  as  the  period  of  failure,  instead  of  (ho  date  "i" 
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sii.spension,  because,  while  the  result  would  l)e  the  same,  the 
proof  was  that  if  the  bauk  "had  been  put  in  liquidation  on  Fob- 
niarv  1st,  1865,  it  could  then  have  met  all  its  liabilities  and 
redoenicd  its  outstanding  bills  in  sj)e(ie  or  its  equivalent/'  aud 
tliat  was  the  month  in  whieh  the  report  finds  the  insolvenrv  to 
have  been  reached. 

In  GocJfrey  v.  Terry y  i^nprOy  the  clause  in  the  Merchants' 
Ijiink  of  South  Carolina  at  C'heraw,  where  the  stockholders  were 
made  responsible  **  in  case  of  the  failure  of  said  bank ''  as  in 
the  pre<'eding  case,  the  master  fixed  the  date  of  failure  on  March 
]>t,  18()5,  while  it  was  agreed  that  the  l)ank  suspended  si)eeie 
j)i\yni(»nts  in  November,  18G0,  and  never  resumed.  Mr.  Justice 
MiLLKij,  speaking  for  the  court,  announces  as  the  conclusion 
arrived  at,  "that  the  bank  failed,  within  the  meaning  of  the 
clause  of  its  charier,  in  November,  1860,"  and  the  statute  was 
a  bar  protecting  those  who  were  the  stockholders. 

Jt  is  also  de(!larefl  that  the  sanction  of  the  legislature  given 
to  the  suspension,  merely  relieved  the  bank  from  pains  and  pen- 
alties therebv  incurred,  but  "  it  could  not  relieve  them  from  the 
obligation  to  pay  their  debts  in  specie  nor  extend  the  time  for 
such  payment." 

-Vnd  again,  if  the  bank  had  resumed  soon  after  suspension, 
*'  and  had  paid  or  offered  to  pay  all  its  indebtedness  in  si^ecie, 
there  wonld  have  been  no  question  of  the  liability^  of  st(H'k- 
holders,  nor  any  (piestion  of  failure.  But  since  it  never  did 
j)ay  or  offer  to  pay  these  obligations,  //  ?/y/,s  ever  (tftenrarfh  hiMoi- 
rfitf  (I  Iff  I  lift  fdiiure  )ino<f  hear  (Utte  of  tftuy  firnt  and  continued 
refusal  and  inability  to  pay." 

The  same  question  again  came  before  the  same  court  in  Terry 
v.  McLurCy  103  U.  S.  Rep.,  442,  upon  the  construction  of  a 
similar  ])rovision  in  the  charter  of  the  Bank  of  Chester,  and 
Mr.  Justice  MiLi.KU  affirms  the  former  rulings,  and  says  that 
the  allegations  of  the  bill,  the  answers  of  the  defendants,  and 
the  ('vi<!(MU'e  "all  show  that  the  suspension  of  specie  payments 
took  pl.Kccn  the  27th   day   (f  Novcmlxr,   1860,  and  that  the 
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statute  of  limitations  of  four  years  of  the  state  of  South  C'aro- 
lina,  applicable  to  such  cases,  l)ars  the  complainant's  right  of 
recovers" 

We  cannot  distinguish  the  present  <usc  from  those  adjudica- 
tions, and  \vc  accept  their  interpretation  of  the  force  and  effect 
of  such  ini|)osed  statutory  responsibility  upon  individual  share- 
holders, and  its  duration. 

In  our  opinion,  the  suit  could  have  i)ei'n  brought,  as  soon  as 
thecorjKiration  became  insolvent,  against  it  and  the  stockholdei's 
jointly,  in  order  to  secure  the  appropriation  of  its  assets  to  its 
debts  and  other  c^orporate  liabilities,  and  then  an  assessment 
u[)on  the  stockholders  within  tlie  limits  of  their  obligation,  to 
make  up  the  deficiency  to  the  crcditoi's. 

As  the  suit  at  law  would  have  been  barred,  the  same  claim 
asserted  in  equity  would  be  also  barred,  and  a.s  both  the  bank 
and  its  stockholders  were  alike  exposed  to  the  suit,  the  stiitute 
would  run  in  favor  of  each. 

Without  entering  upon  the  consideration  of  any  other  grounds 
assigned  for  the  ruling  in  the  court  below,  we  sustain  it  u])on 
the  authority  of  the  cases  cited.     The  judgment  is  affirmed. 

Xo  error.  Affirmed. 


*> 


DAVID  WORTH  V.  COMMISSIONERS  OF  ASHE  COUNTY. 

Taxation — ^(x^k  In  Varrh/n  (hrporation, 

1.  Sliares  of  stock  in  a  foreign  corporation  are  personal  property,  and  when 
the  owner  lives  in  this  state,  are  taxable  here. 

The  laws  of  this  state  are  paramount  here,  and  all  of  its  citizens  arc  su))- 
ject  to  them  without  regard  to  the  laws  of  any  other  state  ;  Hence,  a  resi- 
dent of  this  state  who  may  have  all  his  money  invested  in  stock  of  cor- 
lx)rations  in  another  state  and  subject  to  tax  there,  is  liable  to  tax  under 
the  laws  here.  Tlie  tax  is  regarded  as  a  tax  upon  the  owner  on  account 
'»f  his  ownership,  rather  than  upon  the  shares  of  stock. 

(  Worth  V.  rW)H'r.s,  82  X.  C.  420 ;  Berlmoml  v.  Coinrs,  87  N.  ('.,    122,  cited  and 

fipprnvcd). 
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Civil  Action  tried  at  Fall  Term,  1883,  of  Ashe  Superior 
Court,  before  Graves^  J, 

lu  this  case  the  plaintiff,  a  resident  of  this  state,  asks  that  the 
defendant  commissioners  and  their  agents  be  restrained  from 
collecting  taxes  upon  his  stock  held  in  the  bank  of  Abingdon,  a 
corporation  formed  under  an  act  of  the  legislature  of  the  state 
of  Virginia,  and  doing  business  in  that  state.  The  plaintiff 
alleges  that  the  stock  of  the  bank  is  taxed  in  Virginia  for  state 
and  county  purposes  there,  and  that  the  same  has  been  placed  on 
the  tax  list  here,  and  the  sheriff  threatens  to  collect  the  tax. 
The  defendants  demurred  to  the  complaint,  the  court  sastaiaed 
the  demurrer,  and  the  plaintiff  appealed. 

McHsrH.  Q.  F.  Xeal  and  T.  M.  Arr/o,  for  plaintiff. 
Attorney  General^  for  the  state. 
3//'.  /.  ir.  7b<W,  for  the  county. 

Smith,  C.  J.  The  case  presented  by  the  demurrer  to  the 
plaintiff's  complaint  differs  in  no  essential  particular  from  that 
l>efore  us  on  the  defendants'  appeal  between  the  same  parties 
and  upon  the  same  subject  matter,  and  decided  at  Januar}'  term^ 
Um  [Worth  V.  Commissioners  of  Ashe,  82  N.  C,  420).  The 
conclusion  then  readied,  after  a  careful  and  full  examination  of 
the  authorities,  and  reflection,  that  the  plaintiff^s  shares  of  stock 
in  the  Bank  of  Abingdon,  a  corporation  formed  under  the  laws 
of  V^irginia  and  there  doing  business,  were  liable  to  taxation 
under  the  laws  of  this  state,  the  power  to  enact  which  was  vestal 
in  the  general  assembly,  must  control  the  decision  in  the  present 
case,  for  it  is  of  the  utmost  importance  that  the  law,  when 
declared  after  deliberate  and  careful  examination,  should  remain 
undisturbed,  unless  a  palpable  error  is  seen  to  have  been  com- 
mitted, and  it  is  likely  to  lead  to  disastrous  resnlts. 

Since  that  decision,  our  attention  has  been  called  to  the  case 
of  Dyer  v.  Osborne,  11  R.  I.,  321,  which  is  so  fully  in  accord 
with  our  ruling  that  we   shall  make   a  brief  extract  from  the 
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opiniou  of  the  Chifef-Justice  therein  delivered  as  the  opiuion  of 
tlie  court.  The  defendant  there  contested  his  h'ability  to  taxa- 
tion in  Rhode  Island^  where  he  resided,  on  stock  which  he  held 
in  certain  corporations  formed  and  operating  under  the  laws  of 
Massachusetts,  and  in  that  state,  where  all  the  stock  was  already 
taxed. 

The  court  declared  that  in  the  light  of  the  cases  cited  and 
reviewed,  the  state  of  Rhode  Island  has  jurisdiction  to  tax  the 
defendant's  stock,  "  by  having  jurisdiction  over  the  owner,  the 
tax  being  in  fact  a  tax  upon  the  owner  on  account  of  ownei^hip, 
rather  than  upon  the  shares  themselves." 

In  reference  to  the  tax  imposed  in  Massachusetts  the  Chief- 
Justice  proceeds  :  "  The  laws  of  Rhode  Island  are  paramount 
in  Rhode  Island  and  all  the  inhabitants  of  the  state  are  subject 
to  them  without  regard  to  the  laws  of  any  other  State.  *  *  * 
It  would  certainly  be  going  too  far  to  hold  that  a  man  of  wealth 
living  in  Rhode  Island  cannot  be  taxed  at  all,  if  his  property 
is  invested  in  the  stocks  of  a  manufacturing  corporation  of 
another  state  and  there  subject  to  taxation." 

There  is  nothing  repugnant  to  this  in  the  ruling  in  Redmond 
V.  Commim<mer8,  87  N.  C,  122,  where  it  is  held  that  notes  and 
other  securities  belonging  to  a  non-resident,  but  in  the  hands  of 
an  agent  here  employed  to  manage  them  for  his  principal,  and 
having  an  office  here  to  perform  the  functions  of  his  agency,  are 
taxable.  Thefanda  ihemsdvea  being  here  and  in  the  hands  of  a 
trustee  are  declared  to  be  subject  to  the  taxing  power,  as  would 
be  personal  property  in  a  different  form,  belonging  to  a  non-resi- 
dent owner,  Tlie  aittis  of  the  securities,  thus  detached  from  the 
owner,  is  that  of  the  agent  who  has  and  manages  them. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

No  error.  Affirmed. 
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WILLIAM  NKAVKS  v.  NORTH  STATK  MLMNO  COMPANY. 
Agency — Corporatiotw-^Sfffiufr  of  .Fraiidfi, 

1.  A  draft  signed  by  an  agent  is  a  sufficient  njemorandnm  of  a  conirat't  to  !'<;l- 

fill  the  conditions  of  the  statute  of  frauds,  and  binds  the  principal,  thougli 
the  name  of  the  latter  does  not  appear  in  the  instrument.  The  authority 
of  the  agent  mav  be  shown  aliunde,  and  such  authoritv  nee<l  not  l»ein 
writing. 

2.  Therefore,  where  an  agent  of  a  corporation  agreed  to  buy  land  and  deliver 

drafts  to  the  vendor,  which  were  drawn  bv  one  of  its  oflScers  and  endorsed 
by  said  agent,  and  a  deed  was  thereupon  executed  to  the  company,  but 
the  drafts  were  protested  for  non-payment ;  Held,  in  an  action  by  the 
vendor  to  recover  the  purchase  money,  tli:it  the  company  is  bound  by  the 
contract. 

{Mizell  v.  Burnett,  4  Jones,  249 ;  Green  v.  Railroad,  77  N.  C.,  00;   Oliver  v.  /)//, 
V.  ITookcr,  Phil.  Eq.,  19.S,  cited  and  a]>i)roved). 
1   Dev.  &  Bat.  Iv^.,  158;    WaMurnv.  Washhurn,  4  I  red.  E<j.,  SCKJ;  Phifliif^ 

Civil  Action  tried  at  Fall  Term,  188'^,  of  A.^^he  Suporior 
Court,  before  Grttvcs^  J. 

On  the  first  day  of  Oetol)er,  1881,  the  plaintiff  in  pei>H)n  and 
the  defendant  corporation,  through  one  R.  M.  Eames,  its  duly 
authorized  agent,  entered  into  an  agreement  for  the  sale  by  the 
former  of  certain  mineral  interests  in  land  owned  by  him  to  the 
latter  for  five  hundred  dollars,  the  title  to  be  niade  and  the  pur- 
chase money  to  be  paid  at  once  in  consummation  of  their  respec- 
tive contracts. 

Instead  of  a  payment  in  money,  the  said  agent  deliveretl  to 
the  plaintiff  five  several  drafts,  each  in  the  sum  of  one  hundrixl 
dollars,  drawn  by  one  William  Brandreth  (an  officer  of  the 
defendant),  upon  the  East  Kiver  National  Bank  of  Xew  York, 
payable  to  and  endoi'scd  by  the  said  agent,  with  the  assurance  of 
their  being  accepted  and  paid  out  of  the  funds  then  on  dej)Osi!, 
and  thereupon  the  plaintiff  executed  and  delivered  a  deed  (con- 
veying said  mineral  interests  to  the  company)  to  the  said  agent, 
which  was  riccepted,  and  hiis  been  duly  proved  and  registered. 
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The  several  dnifts  were  presented  at  the  hank  and  protested 
for  non-payment,  of  which  notice  was  given  to  the  defendant. 

The  present  action  was  then  instituted  to  recover  the  purchase 
money  aforesaid,  s|)ecified  in  the  drafts,  and  the  defendant  denies 
having  made  a  contract  with  the  plaintiff,  and  offers,  upon  a  sur- 
render of  the  drafts,  to  reconvey  the  premises  to  the  plaintiff*. 

Upon  these  facts  the  court  directed  judgment  to  bo  entered  for 
the  plaintiff,  and  the  defendant  appeals. 

J/r.  J.  W.  Todd,  for  plaintiff. 

Messrs,  Q.  F.  Xcai  and  />.  G,  Foirle,  for  defendant. 

Smith,  C  J.,  after  stating  the  above.  The  appellant  relies 
u{K)n  the  statute  of  frauds  as  a  defence  to  the  action,  and  the 
only  question  is,  "whether  the  drafts,  as  (containing  written  evi- 
dence of  the  defendant's  contract,  are  a  sufficient  compliance 
with  its  requirements. 

The  statute  in  this  state  not  differing  in  this  particular  from 
the  English  act  of  29  Char.  II,  declares  that  contracts  of  the 
kind  specified  "shall  be  void  and  of  no  effect,  unless  such  con- 
tract or  some  memorandum  or  note  thereof  shall  be  put  in  writ- 
ing, and  signed  by  the  party  to  be  charged  therewith,  or  by  some 
other  person  by  him  thereto  lawfully  authorized.  The  Code, 
§iri54. 

The  entire  agreement  is  not  required  to  be  put  in  writing,  but 
only  the  contract  of  the  party  against  whom  its  stipulations  are 
to  be  enforced,  and  it  is  suflScient  if  there  be  a  written  ^memorial 
of  this,  from  which  its  terms  can  be  seen,  although  the  contract 
itself  when  made  was  verbal  only.  This  has  been  held  where 
the  recitals  were  contained  in  a  letter  and  proof  could  be  made 
without  resort  to  parol  testimony,  ifizell  v.  Butmeit^  4  Jones, 
249;   Grcm  v  .  Railroad,  77  N.  C,  95. 

Xor  is  it  necessary  that  the  consideration  of  the  undertaking 
sl)ould  lie  in  writing,  and  when  necessary  it  may  bo  sliown  by 
evitlencc  aliunde. 
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It  is  moreover  a  compliance  with  the  statutory  demand  that 
the  contract  of  the  vendee  is  put  in  the  form  of  a  note  or  other 
personal  security  given  for  the  purchase  money. 

In  Mizell  v.  Bumeity  supray  Pearson,  J,,  makes  this  exposi- 
tion of  the  law : 

"  The  statute  provides/'  he  remarks,  "  that  the  contract  shall 
l)e  signed  by  the  party  to  be  charged  therewith.  This  answers 
the  purpose,  which  is  to  exclude  perjury  in  an  action  to  enforce 
the  contract.  In  reference  to  the  other  party  tlie  statute  is  silent, 
and  there  is  consequently  nothing  to  justify  the  construction  that 
he  is  also  required  to  sign.  If  the  purchaser  of  land  pajrs  the 
price  in  cash,  taking  the  bond  for  title,  there  is  no  reason  why 
he  should  put  liis  signature  to  the  contract.  So,  if  he  gives  a 
note  for  the  pricey  that  is  sufficienty  although  the  note  makes  no  ref- 
erence to  the  contractJ^ 

The  transaction  from  its  inception  to  the  delivery  of  the  drafts 
was  exclusively  between  the  parties  to  the  action,  the  deed  was 
made  to  the  company  and  accepted  by  it,  the  drafts  were  a  means 
of  payment  by  the  defendant  of  the  price  of  the  property  con- 
veyed, and  they  were  put  in  that  form  by  its  agents  for  its  bene- 
fit and  with  its  sanction. 

Is  this  a  suflicicnt  memorandum  of  the  defendant's  contract  to 
l)in(l  it  within  the  meaning  of  the  statute?  This  is  the  only 
point  raisc'<l  on  the  appeal. 

It  docs  not  admit  of  question  that  all  the  elements  of  the 
defeiidiiiu's  contract  necessary  to  be  in  writing  are  to  be  found  in 
tiie  drafts,  and  the  only  difficulty  arises  out  of  their  being  in  the 
form  (if  personal  securities  of  the  persons  who  draw  and  endorse, 
and  whicli  upon  their  face  have  no  apparent  connection  with  the 
company  for  whom  they  were  then  acting,  and  under  ample 
authority.  This  objection,  however,  we  think,  has  been  removed 
in  the  construction  put  upon  the  words  of  the  statute  by  former 
adjudications. 

In  Oliver  v.  DiXy  1  Dev.  &  Bat.  Eq.,  158,  Chief-Justice  RuF- 
Fix  says:  '*  Within  the  statute,  the  signature  need  not  be  tliat  of 
the  principalj  nor  in  his  namey  but  that  of  the  agent  is  sufficient." 
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These  words  are  adopted  as  a  correct  expression  of  the  law  by 
Nash,  J.,  in  Wdshbwn  v.  Washburn,  4  Ired.  Eq.,  306,  and 
again  in  Phillips  v.  Hooker,  Phil.  Eq.,  193,  where  Battle,  J., 
in  answer  to  the  objection  that  the  contract  was  that  of  the  agent 
only  and  did  not  bind  the  principal,  says:  ^^  We  think  otherwise. 
It  is  true  that  the  note  or  memorandum  of  the  contract  does  not 
expressly  state  that  Amoe  Harvey  was  the  agent  of  the  defend- 
ant, or  that  he  was  acting  as  her  agent,  but  it  does  sufficiently 
appear  by  implication  that  he  was  so  acting,  for  he  says:  'I  do 
agree  for  Mrs.  Hooker  to  make  a  deed,'  which  means  she  shall 
make  a  deed.  This  shows  that  Harvey  was  acting  as  agent,  and 
then  a  signature  in  his  name  satisfies  the  requirement  of  the 
statute  of  frauds,  as  was  expressly  decided  in  Oliver  v.  Dix,'] 
and  he  adds:  '^Besides,  it  appears  from  the  answer,  that  the 
defendant  admitted  the  agency  and  ratified  the  contract  of  sale 
made  by  the  agent,  a  circumstance  which  is  also  relied  on  in 
Oliver  V.  Dix,  as  having  a  binding  eflfect  upon  the  principal." 

The  statute  does  not  require  the  party's  own  signature  to  the 
memorandum,  in  the  words  of  a  recent  author,  but  allows  it  to 
be  signed  by  "some  other  person  thereto  by  him  lawfully  author- 
ized." 

So  it  is  held  that  a  member  of  a  corporation  is  a  competent 
agent  under  this  clause  to  sign  for  the  corporation  or  a  partner 
for  his  firm.     Browne  Stat.  Frauds,  §367. 

As  the  authority  of  the  agent  to  act  for  his  principal  may  be 
shown  oRunde,  and  here  tlie  authority  to  do  what  was  done  is 
conceded  in  the  case,  so  it  is  not  necessary  that  the  name  of  the 
principal  or  his  relation  to  the  transaction  shall  appear  upon  the 
writing  itself,  or  in  the  form  of  the  signature.  It  is  sufficient, 
that  the  act  was  throughout  for  the  principal,  and  with  his  full 
concurrence  to  make  the  memorandum,  to  fulfill  the  conditions 
of  the  statute  and  impose  a  legal  obligation. 

This  proposition  rests  upon  ample  authority,  as  a  few  refer- 
ences will  show. 

In  Sanbome  v.  Floglei-,  9  Allen,  474,  Bigelow,  C.  J.,  declares 
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that  ftn  agent  may  write  his  own  name  and  thereby  bind  his 
l»rinci|)al,  and  that  parol  evidence  is  competent  to  prove  that  he 
signed  the  memorandum  in  his  capacity  as  agent. 

"  It  is  clear,"  says  Hoyt,  J.,  "  that  the  authority  of  the  agent  in 
such  a  case  need  not  be  in  writing.''  Dykes  v.  Towtisend,  24  N. 
Y.,  57.     Browne  Stat.  Frauds,  §370a. 

It  is  not  necessary  that  the  authority  should  he  in  writing. 
Blood  V.  Hardy,  15  Maine,  61. 

The  statute  does  not  exclude  parol  evidence  that  a  written  con- 
tract for  the  sale  of  goods,  purporting  to  be  between  the  seller 
and  buyer,  was  in  fact  made  by  the  buyer  only  as  agait  for 
another.      Wilson  v.  Hart,  7  Taunton,  295. 

Tiie  agent's  signature  may  be  in  his  own  name,  no  principal':* 
name  or  fact  of  agency  appearing  in  the  memorandum,  and  pcirol 
proof  will  be  admitted  to  show  the  agency  and  hold  the  princi- 
])al.     Browne  Stat.  Frauds,  §3706. 

To  the  same  effect  are  Johnson  v.  Dodge,  1 7  III.,  433 ;  Curtis 
V.  Blair,  26  Miss.,  309;  IlcWhatier  v.  McMalmn,  10  Paige 
(N.  Y.),  38G;   Champlin  v.  Parish,  11  lb,,  405. 

The  drafts  then  being  drawn  by  an  officer  of  the  defendant  and 
endorsed  by  another  agent  who  conducted  and  undertook  to  con- 
Huuimate  the  negotiation,  are  admitted  to  be  in  the  exercise  of  an 
agency  and  in  legal  effect  the  act  of  the  company,  whose  opera- 
tions are  conducted  by  agencies,  and  as  the  sum  contracted  to  be 
paid  fully  appears  therefrom,  it  is  the  same  as  if  the  instruments 
were  corporate  acts  in  form,  as  they  are  in  effect,  and  thus  the 
statute  is  complied  with. 

There  is  no  error,  and  judgment  will  be  here  entered  in  affir- 
mation, with  costs. 

No  error.  Affirmed. 
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Bason  r.  Minjng  Co. 


G.  F.  BASON,  Trustee,  v.  Kl\(rs  MOrXTAIX  MINING  COMPANY. 
Corporation,  deed  oj\  at  common  laxo  and  under  the  statute. 

1.  A  deed  of  a  corporntion,  the  concluding  c-lanse  being,  In  witness  wlu'.eoi' 

the  said  corporation  "  has  caused  this  indenture  to  be  signed  by  its  presi- 
dent and  atteHted  by  its  secretary,  and   itij  coiiinion   seal  to  be  affixed," 
with  the  signatures  and  seal,  is   properly  executeil  as   a  coniniun   law- 
deed. 

2.  The  statute  providing  that  the  president  and  two  other  nicinbors  of  ;«  v-r.i  - 

poration  shall  sign  itsdeeti  onveyintj  real  estate  (Rev.  Code,  ch.  2'-,  ^--  , 
is  an  enabling  act,  and  does  not  exclude  the  common  law  method. 

Ejectment  tried  at   Fall  Term,  188:>,  of  Gaston  yupoi  ioi- 
Court,  before  Gilmer,  J. 
Defendant  appealed. 

Messrs,  Wilson  d'  Son,  Jonr.>i&  Johnston  and  (t,  F.  Baaoii,  !or 
plaintiff. 

Messrs.  li.  W.  Sandifrr  and  Rcitde,  Bnalnc  li*  /juMjci,  i'w 
defendant. 

Smith,  C.  J.  The  two  tracts  of  land,  the  subject  of  contro- 
versy and  for  the  recovery  of  possession  of  which  the  present 
action  was  begun  on  April  10th,  1880,  are  claimed  by  the  plain- 
tiff under  a  decree  rendered  in  the  superior  court  of  Gaston 
against  the  heirs-at-law  of  one  M.  A.  Moore  who  purchased  the 
same  at  a  sale  made  bv  the  sheriff  under  several  executions 
issued  on  judgments  rendered  at  spring  term,  1876,  against  the 
Gaston  Mining  Company,  a  <*orporatian  formed  under  the  laws 
of  this  state.  The  sheriff's  deed  to  Moore  bears  date  on  Novemr 
ber  18th,  1876.  There  were  numerous  rulings  in  reference  to 
evidence  introduced  by  the  plaintiff  on  the  trial  of  the  issnf 
before  the  jury,  to  which  exceptions,  noted  on  the  record,  \vi  iv 
taken,  but  it  is  not  necessary  in  the  view  we  have  taken  oi'  t!ic 
(u^  on  appeal  to  consider  and  decide  them. 

The  defendant  denied  the  plaintiff^*^  title,  and  admittini;^  p-  -- 

sesj?ion  asserted  ownership  iu  itself.  • 
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Bason  r.  Mining  Co. 

In  order  to  show  that  no  estate  passed  to  the  purchaser  at  the 
sberifl["s  sale,  the  defendant  introduced  a  deed  from  Walker, 
Mackey  &  Beckwith  conveying  the  premises  in  dispute  to  the 
Gaston  Mining,  Company,  and  a  deed  from  the  latter,  dated  on 
Deoombcr  3d,  1873,  to  one  George  Bull  in  trust  to  secure  a  cer- 
tain indebtedness  of  the  said  company  and  one  George  J.  Rich- 
ardson to  Walker,  Maekey  &  Beckwith,  the  former  owners  and 
grantors.  This  deed  was  admitted  to  registration  upon  proof  of 
acknowledgment  before  a  commiasioner  of  this  state  in  the  city 
of  Philadelphia,  exhibited  before  the  clerk  of  the  superior  court 
of  Gaston,  adjudged  by  him  to  bo  sufficient  and  oitlered  to  be 
registered. 

This  deed  in  trust  was  discharged,  and  the  estate  restorwl  to 
the  grantor  company  by  an  entry  of  satisfaction  upon  the  margin 
of  the  registry  thereof,  as  directed  by  the  statute.  Bat.  Rev.,  ch. 
:15,  §20. 

The  defendant  exhibited  a  second  deed  from  the  Gaston  Min- 
ing Company,  made  on  March  16th,  1874,  to  B.  K.  Jamison  & 
(mj.,  in  trust  to  secure  coupon  bonds  to  be  issued. 

The  defendant  also  offered  in  evidence  a  third  deed  for  the 
same  lands,  dated  on  February  3d,  1875,  conveying  them  to 
William  ^1.  Stewart,  in  trust  to  secure  coupon  bonds  to  die 
tiinount  of  one  hundred  thousand  dollars  under  the  authority 
conferred  in  the  act  incorporating  the  said  company.  Private 
a-ts  1S74-75,  ch.  9,  §3. 

The  concluding  clause  of  this  deed,  which  is  full  and  minute, 
and  whereof  a  copy  is  attached  to  the  transcript,  is  in  the^o 
words : 

**  In  witness  whereof  the  said  Gaston  Mining  Company  have 
caused  this  indenture  to  be  signed  by  their  president  and  attested 
))v  their  .secretary  and  their  common  seal  to  be  affixcil  hcreit», 
the  day  and  year  first  above  written. 

f  1.  .s.]  G.  C.  W^ALKER,  President. 

Attest:  George  Bull,  Secretary. 

Signed,  sealed  and  delivered  in  presence  of  George  Bull,  Sec- 
retary. 
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The  probate  Is  in  this  form  : 

Philadelphia — ss: 

Be  it  reoiembercd,  that  on  this  2d  day  of  February,  1875, 
])iersonally  appeared  before  iiic,  a  coniniissioner  of  the  state  of 
North  Carolina,  residing  in  the  city  of  Philadelphia,  (JilbcTt  C. 
Walker,  president  of  the  above  named  corporation,  who  being 
duly  sworn  according  to  law  dcposcth  and  saith  that  he  was 
personally  present  at  the  execution  of  the  above  written  mort- 
gage,  and  the  common  seal  of  the  Gaston  Mining  Com|iany  was 
duly  affixed  thereto,  that  the  seal  so  affixed  is  the  common  and 
corporate  seal  of  the  said  Gaston  Mining  Company,  and  that  the 
above  written  mortgage  was  duly  sealed  and  delivered  by,  as  and 
for  the  act  and  deed  of  the  said  corporation  of  the  Gaston  Min- 
ing Company  for  the  uses  and  purposes  therein  mentioned,  ami 
that  the  name  of  this  deponent,  subscribed  to  the  said  mortgage 
as  president  of  tlie  said  corporation  in  attestation  of  the  due 
execution  and  delivery  of  said  mortgage,  is  of  this  deponent's 
projwr  handwriting. 

Witness  my  hand  and  seal  the  day  and  year 

[l.  s.]  above  written. 

Theo.  D.  Rand, 

Commissioner  for  North  Carolina  in  Philadelphia,  Pa. 

The  probate  and  registration  are  as  follows : 

North  Cakolina,  \  Probate  Court. 
Ga-stox  County,  j  February  16th,  1875. 

The  foregoing  deed  and  certificate  having  this  day  been  exhib- 

ite<l  before  me,  E.  H.  Withers,  judge  of  probate  for  Ga^oii 

county,  and  it  appearing  to  the  satisfaction  of  the  court  that  the 

same  has  been  regularly  executed  and  proved  before  Theo.  D. 

Rand,  a  commissioner  of  deeds  for  North  Carolina  residing  in 

Piiilaclelpbia,  Pa.,  therefore  let  said  deed  and  this  certificate  lie 

registered. 

Witness  ray  hand  and  seal  this  16th  day  of 

[t..  s.]  February,  1875. 

(Signed  by  the  clerk  as  probate  judge). 
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Uec-eived  into  office  for  registration  this  16tli  day  of  Febru- 
ary, 187'),  at  4  (»Vlock  \\  M.,  and  forthwith  regif^tcrcd. 

(Signed  hy  the  register  of  deeds). 

The  admission  of  thei^e  ilnvo  deeds  from  the  company  was 
oj>|)ose<l  by  the  plaintiff  for  an  alleged  imperfection  in  the  exe- 
cution l)y  the  corporation,  and  insufficiency  of  proof  to  warraut 
their  registration,  and  sustained  by  the  court. 

Wc  have  not  set  out  the  form  of  execution  and  manner  of 
proving  the  two  former,  for  the  reason  that  if  the  latter  l)e  f ree 
fnim  the  imputed  delects,  it  answers  as  effectually  for  the  pur- 
poses of  the  defence  as  if  all  of  them  were. 

There  was  no  connection  or  privity  shown  to  exist  between 
the  defendant  and  any  of  the  grantees,  nor  any  title  in  him. 

I '|K)n  the  only  issue  submitteti  to  the  jury,  *' Is  the  plaintiff 
entitled  to  the  possession  of  the  realty  described  in  his  coiu- 
plaint?"  they  were  directed  by  the  court  if  they  believed  the 
evidenci*,  to  find  for  the  plaintiff. 

While  the  defendant  corporation  fails  to  show  any  estate  in 
itself  or  any  relation  in  the  trustees  in  the  several  convevane<> 
from  the  Gaston  Mining  Company,  protecting  its  possession 
against  the  claim  of  the  plaintiff,  his  recovery  depends  upon 
his  own  [K>sitive  right  to  have  possession,  and  the  proof  of  such 
right  in  another,  to  whom  he  is  a  stranger  in  interest,  as  effectu- 
ally defeats  his  action  as  if  shown  to  be  in  the  defendant. 
Waiving  the  question  whether  upon  the  facts  contained  in  the 
n'<?ord  he  has  showMi  title  to  the  premises  directly  or  by  estop- 
in.*!,  not  reaching  to  the  defendant,  in  the  absence  of  evidence  of 
its  claiming  under  those  to  w^hom  it  does  not  apply,  and  without 
enquiring  whether  the  debtor  company,  under  the  deeds,  if 
valid,  is  subject  to  sale  under  execution,  we  proceed  to  consider 
what  .seems  to  be  the  essential  matter  of  controversy  presented  in 
the  ap[)eal,  the  sufficiency  in  substance  and  form  of  the  last  deed 
of  the  Gaston  Mining  Company  to  pass  its  estate  to  the  grantee 
named  therein. 
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No  reason  appearing  in  thf^  I'ccord  is  assigned  by  the  court  for 
refusing  to  re(*<*ivo  tht*  several  deeds  in  evidence  to  show  the 
divesting  of  the  estate  in  the  hinds  out  of  the  Gaston  Mining 
(orapany  previous  to  the  sale  under  execution,  upon  which  was 
pre(licate<l  the  instruction  to  tlie  jury,  but  from  the  course  of  the 
argument  we  infer  it  was  because  the  deeds  were  not  in  the  form 
prescTibed  by  the  Revistxl  C*ode,  eh.  26,  §22,  which  were  deemetl 
to  exehide  every  otiier  mode  of  conveying  land  by  a  corpora- 
tion.   The  ruling  then  involves  two  enquiries : 

1.  The  legal  sufficiency  of  the  deed  at  common  law  to  pass 
the  estate ;  and, 

2.  The  meaning  of  the  statutory  provision. 

I.  The  dee<l  has  in  our  opinion  the  legal  requisites  of  the  com- 
mon law  to  oi)erate  as  a  valid  conveyance  of  land. 

The  technical  mode  of  executing  the  deed  of  a  corporation  is 
to  eonrlude  the  instrument,  which  should  be  signed  by  some  offi- 
cer or  agent  in  the  name  of  the  corporation,  with  :  "  In  testi- 
mony whereof  the  common  seal  of  said  corporation  is  hereunto 
affixed,''  and  then  to  affix  the  seal.     Ang.  &  Ames  Corp.»  §225. 

"  If  a  contract  purporting  to  be  sealed  with  the  seal  of  a  cor- 
poration is  nfiered  in  evidence,  and  it  is  proved  to  have  been 
signed  and  executed  by  the  proper  agents,  the  presumption  is 
that  the  seal  was  also  regularly  affixed  by  the  proper  authority, 
and  a  (X)ntract  under  seal,  executed  by  an  agent,  within  the  scope 
of  his  apparent  powers,  will  be  held  valid  and  binding  upon  the 
<*ori)oration  until  evidence  to  the  (contrary  has  been  adduced.'' 
Morawitz  on  Coriwrations,  §169. 

The  common  seal  of  a  corporation  affixed  to  the  deed  is  tan- 
tamount to  a  deliver}',  and  suffices,  nothing  to  the  contrary 
api)earing,  to  pass  an  estate  in  lands,  although  there  may  not 
have  been  an  actual  delivery  to  the  party.  Grant  on  Corpora- 
tions, 6:5;  78  Law  Library,  74. 

In  Hidrhins  v.  Bynum,  9  Gray,  367,  the  deed  was  held  to  be 
suflfirientlv  authenticated  whore  the  clause  was :  "  In  witness 
Avhei'eof  the  said   Bristow    County    Savings  Bank,  by  George 


422  IX  THE  SUPRIvMK  COURT, 


Hason  r.  Mining  Co. 

Alwoixl,  tlioir  trea.surer,  duly  :uitli%ri/al  for  this  jjurjMteo,  have 
hei-^unto  set  their  name  aud  seal/'  adding  the  signature  of  the 
treasuitM-  and  the  corporate  seal. 

And  again,  the  words,  "In  testimony  whereof  the  said  party 
of  (he  first  part  (the  eorporati<Mi)  have  euused  these  pi*cseiits  to 
Ui  signixl  l)y  their  president  and  their  common  sejd  to  he  afiixed," 
followed  by  the  signature  of  the  president  and  the  i-orporatc 
si»8d.     Haven  v.  Afhims,  4  Allen,  8. 

In  Jilacki^hire  v.  lotra  Home  Co,,  *59  Iowa,  the  court  siiy  that 
when  the  (corporate  seal  and  the  signatures  of  the  officers  exe- 
<;ut]ng  the  deed  are  proved,  the  rourt  will  presume  the  possession 
of  authority,  and  the  seal  itself  is  prima  facie  evidence  th:U  it 
was  affixed  by  proper  authority. 

We  think  it  clear  from  these  authorities  that  the  deed  from 
the  Gaston  Mining  Company  is  proj)erly  executed,  and  it  is 
(H|ually  manifest  that  the  proof  before  the  commissioner  was 
amply  sufficient  to  warrant  the  order  of  the  clerk  for  rcgistration, 

II.  The  remaining  enquiry  is  as  to  the  interpretation  of  the 
statute,  and  whether  the  n)eth(xl  there  prescribed  for  the  convey- 
ance of  land  by  corporations  is  exclusive  of  all  othei-s  aud  man- 
datory in  its  requirements.     The  enactment  is  in  these  wonU: 

"Any  corporation  may  convey  land  and  all  other  property 
transfemble  by  deed,  by  deed  of  bargain  and  sale  or  othtr 
proper  deed  sealed  with  the  comr.ion  sc»al  and  signed  by  the  pa^i- 
<Ieut,  or  presiding  member  or  trustee  and  two  other  members  of 
ihe  corporation,  and  attested  by  a  witness.   Rev.  Code,  ch.  26,  §22. 

In  the  Revised  Statutes,  ch.  26,  §1,  from  which  thi.^  clause 
was  transferred,  the  language  is  a  little  diifereut,  dec^laring  **tbai 
it  shall  be  lawful  for  any  c^orjjoration  to  convey  lauds  by  dee<l  of 
bargain  and  sale,  sealed  with  the  common  seal  of  said  corjMira- 
tion  and  signed,''  &c. 

In  the  sections  immediately  preceding  and  following  that  in  the 
Revised  Code,  the  terms  are  positive  aud  mandatory.  No  cor- 
ponition  created  by  letters  patent  for  the  purpt>ses  herein 
aIlow*ed,  slinl/,  under  any  j)rctence,  engage  in  banking.     S(*c.  21. 
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Suits  against  a  (x>rporatioii  when  at  law  shall  be  by  pnnts^  of 
.summons,  etc.     Sec.  23. 

The  service  of  summon?,  if  against  any  insurance  ooni])any, 
&c.,  shall  l)c  mado  by  leaving  a  cx^py,  &c.     iSec.  24. 

The  other  antecedent  sections  show  the  same  different-  of 
phraseology,  indicating  the  use  of  the  wortl  "may''  in  sivtioii  22 
as  in  section  17,  where  the  right  to  hold  real  estate  is  conferr^Kl, 
to  be  in  the  sense  of  permitting  end  authorizing,  without  impair- 
ing the  rights  and  modes  of  action  incident  to  a  corporate  hoily 
as  such. 

In  this  view  we  are  fully  sustained  by  the  ruling  of  f  he  .suprriiu' 
court  of  Minnesota,  in  the  construction  of  a  very  similar  en.nt- 
ment.  Morris  v.  Keilf  20  Minn.,  o31.  There,  the  plaintiti' 
claimed  the  land  upon  which  the  trespasses  had  been  eominitted, 
under  a  deed  ending  in  the  woi*ds: 

'*In  testimony  whereof,  the  said  Oxford  Female  College  has 
caused  these  presents  to  l>e  signed  by  the  president  of  its  board 
of  directors  and  countersigned  by  the  secretary  thereof,  and  it"^ 
coq)orate  seal  to  he  hereto  affixed,  this  3rd  day  of  Xoveniher, 
1868.  O.  H.  Stoddard,  Pres.    ' 

J.  H.  Hughes,  Secy. 

The  statute  in  that  state  declares  that  "every  corporation  au- 
thorized to  hold  real  estate,  may  convey  the  same  by  an  agent 
appointed  by  vote  for  that  purpose,"  and  it  was  insisted  in  arun- 
nient  that  "  every  other  mode  of  corporate  conveyance  was  ex- 
cluded." 

Tlie  court  held  otherwise,  saying:  "We  think  that  the  pur- 
[H«e  of  this  provision  was  to  point  out  one  way  in  which  a  cdr- 
poration  might  properly  make  a  conveyance  of  real  estate,  but 
there  is  no  reason  for  supposing  that  the  intention  was  to  ex('hi<le 
the  other  and  very  common  practice  of  a  conveyance  by  a  < or- 
poration  through  one  or  more  of  its  officers;  for  instance,  its 
president,  secretary,  treasurer,  instead  of  through  an  ajrent  ap- 
pointed by  vote  for  that  particular  purpose." 
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Yoi'NG  r.  Babden. 

Wo  think  our  sbitiite  should  l)ear  the  same  ctmstruciion,  a.-^ 
enabling  in  its  effect,  inteudod  to  point  out  a  convenient  and  cer- 
tain method  for  the  transfer  of  real  estate,  but  leaving  still  opn 
that  provided  by  the  common  law,  and  which  has  been  pursued 
in  the  pre>?ent  (^sc. 

For  this  error  the  judgment  must  l)e  i-evei-jfcil,  and  a  rcnict 
(h  „ovo  ordured-,  and  it  is  so  adjudgt^d.     This  will  be  certified. 

Krror.  Venire  de  novo. 


S.  A.  YOUNG  V.  B.  T.  BARDKN  and  others. 
Corporatiois,  ftuUs  against — Parties, 

\  H  ;it  against  a  corporation  (here  a  town)  must  be  brought  in  its  corporate 
nnnie,  and  not  against  \\»  officers  or  agents. 

'  JJ,i(f'iin  V.  Newland,  2  Dev.  &  Bat.,  303;  Mauney  v.  ^fffJ,  O?.,  4  Ired.  E<i.,  19.5  ; 
Ins.  Co,  V.  HickSf  3  Jones,  58,  cited  and  approved). 

Ejectment  tried  at  Spring  Term,  1883,  of  Columbus  Supe- 
rior Court,  before  MacRae,  J, 

The  plaintiff*  alleges  in  his  complaint  that  the  defendants  as 
niayor  and  commissioners  of  the  "  town  of  Fair  Bluff"  are  in 

mi 

possession  of  the  lands  described  therein  and  unlawfully  with- 
hold from  him  possession  thereof.  The  defendants  deny  the 
allegation  of  the  complaint. 

On  the  trial  the  plaintiff  introduced  evidence  to  show  title  to 
the  land  in  himself,  and  that  he  was  in  possession  thereof  on  the 
29th  of  June,  1880;  that  on  that  day  the  marshal  of  the  said 
town,  by  order  of  its  mayor,  put  him  out  of  possession,  and 
"since  that  time  it  (the  land)  has  been  in  the  possession  of  the 
town  of  Fair  Bluff,  represented  by  the  defendants." 

The  defendants  demurred  to  the  evidence  upon  the  ground 
tliut  the  possession  was  proved  to  be  in  the  "town  of  Fair 
Blr.ff,"  and  not  in  them,  and  that  as  the  town  was  not  a  party 
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to  the  aftion  the  plaintifF  (X)uhl  not  recover.  The  (»onrt  \)e\i)^ 
of  that  opinion,  the  plaintiff  submitted  to  a  jiulj^ment  of  non- 
suit and  ap))ealed. 

Mei<8rs.   ir.  A.  Gutlirie  ami  J,  W.  Himdale,  for  plaintiff. 
No  eounsel  for  defendants. 

Merrimox,  J.  Our  opinion  is  that  the  plaintiff  cannot 
maintain  this  action,  taking  the  facts  to  ho  as  they  api>car  in  the 
<ase  settled  iiiK>n  appeal. 

The  "town  of  Fair  BInff"  is  a  municipal  corporation, created 
hv  an  act  of  the  general  assembly  (private  acts  of  1872-*73,  ch. 
84).  The  defendants  are  described  as  the  mayor  and  commis- 
sioners of  that  corporation,  and  it  seems  that  it  was  the  pur|)0se 
of  the  plaintiff  in  this  action  to  sue  it.  If  so,  he  should  hav^e 
siietl  it  in  ks  ci>rporate  name,  and  as  he  did  not,  he  has  faikxl  to 
make  it  a  party.  Corfwrations  must  sue  and  be  sued  l)y  their 
names,  like  natural  persons.  The  action  is  in  effect  against  the 
<lefendant.s  in  their  individual  and  pei-sonal  capacity.  The 
<lesignation  and  descriptive  words  appended  to  their  names  are 
mere  surplusage  and  go  for  naught.  The  action  is  not  against 
the  corporation  but  against  the  individuals  whose  officers  and 
agents  ihey  are.  Any  judgment  that  might  be  ren(1ere<l  in  it 
would  not  be  against  the  corporation,  l)ecause  it  has  not  been 
sued.  Brittain  v.'Newlaufly  2  Dev.  &  Bat.,  3^33;  Mmmey  v. 
Mfg.  Co.y  4  Ired.  Eq.,  195;  Ins.  Co,  v.  Hichs,  3  Jonc^s,  58. 

The  evidence  showed  that  the  possession  of  the  land  in  ques- 
tion was  in  the  corporation  "  represented  by  the  defendants,"  and 
as  it  was  not  a  party,  there  could  Ix^  no  re<»overv  against  it ;  so 
that,  as  to  it  the  action  must  fail. 

If  the  action  be  treated  as  against  the  defendants  personally,  as 
it  must  be,  it  rannot  be  maint^iin^d,  be<*ause  the  evidence  did  not 
show  that  they  were  in  the  actual  possession  of  the  land  for  any 
purpose,  or  that  they  claimed  any  interest  in  it.     If  the  plaintiff 
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(•ouhl  have  .shown  that  they  were  iu  the  actual  possession^ 
even  though  they  might  be  in  possession  under  the  corporation, 
the  action  might  be  maintained,  just  as  an  action  might  be  main- 
tained against  the  tenant  in  pos^scssion  under  the  landlord,  or 
against  any  one  in  actual  possession. 

If,  liowever,  it  be  taken  that  the  defendants  were  construc- 
tively in  possession,  as  the  mayor  and  coraraLssioners  of  the 
"  town  of  Fair  BluflF,"  and  iu  no  other  way,  or  if  that  cor- 
poration were  in  possession,  "  represented  by  the  defendants,"  as 
the  case  states,  the  action  could  not  be  maintained  against  them, 
because  they  were  not  claiming  iu  the  actual  possession. 

Corporations,  in  contemplation  of  the  law,  are  capable  of 
having  actual  possession  of  land,  and  whatever  may  have 
l)ccn  supposed  to  the  contrary  in  the  distant  past,  it  is  now  set- 
tled that  the  actions  of  ejectment  and  trespass  lie  against  them. 
Aug.  &  Ames  on  Corp.,  §§18(),  240;  Malone  on  Real  Propert)' 
Trials,  §§  88,  89 ;  Dqkr  v.  Railroad,  2  Hill,  629. 

There  can  be  no  question  that  when  the  officers  or  servants  of 
a  corporation  have  actual  possessiou  of  its  land,  an  action  may 
he  maintained  against  them  to  recover  possession.  But  such 
po&session  on  their  part  must  be  actual,  and  not  such  as  arises  or 
is  implied  by  simply  going  upon  the  land  occasionally  in  the 
exercise  of  the  office  of  mayor  and  alderman,  or  in  going  upon 
it  temporarily  to  do  some  special  service  or  act  that  requires  but 
a  short  time  to  perform  it.  The  possession  necessary  in  such 
cases,  to  warrant  an  action,  must  have  continuity  under  some 
claim,  colorable  or  otherwise,  and  not  such  as  arises  from  doing 
siervice  without  claim  of  possession.  Hence  a  mere  laborer  or 
servant  of  the  corporation  doing  service  or  acts  upon  the  land  at 
the  command  of  its  principal  officer,  has  not  actual  possession  in 
the  sense  necessary  to  support  an  action  for  possession.  Luccus 
V.  Johnstofij  8  Barb.,  244;  Chiniquy  v.  Cailiolie  Bishop,  Al 
III.,  148. 

Tiie  court  properly  held  that  the  plaintiff  could  not  recover, 
and  the  judgment  must  be  affirmed. 

No  error.  Affirmed. 
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J.  T.  KOPKR  and  others  v.  TOWN  OF  LAURIxNBURG. 

Towns  (ni(f  Citiea. 

A  n)iini('iiial  coi'iK^ration  hns  the  right  to  provide  indemnity  for  its  officers 
who  may  incur  liability  to  others  in  the  bona  fide  discharge  of  their  duties  ; 
Therefore  it  is  competent  for  a  town  to  appropriate  a  reasonable  amount  of 
itt*  funds  to  employ  counsel  to  defend  itH  police  officers  in  actions  for  false 
imprisonment. 

Motion  fur  injunction  hoard  at  Fall  Terra,  1883,  of  Rich- 
mond Superior  Court,  before  JfcKai/y  J. 

The  purpose  of  this  suit  is  to  restrain  the  defendants,  the 
mayor  and  commissioners  of  the  town  of  I^urinburg,  a  mnnici- 
fKd  corporation  formed  by  law,  from  employing  and  paying 
c^ounsel  for  services  to  be  rendered  in  certain  actions,  civil  and 
criminal,  depending  in  the  superior  court,  out  of  the  public 
funds  in  the  treasury  deriveil  from  taxation.  Two  of  these  are 
prosecutions  against  separate  parties  who  are  charged  with  vio- 
lating a  town  ordinance  which  forbids  drunkenness,  the  use  of 
profane  or  indecent  language,  the  exposure  of  the  person,  or 
other  disturbance  of  the  public  peace;  and  two  others  are  suits 
instituted  by  those  so  charged  against  the  town  constable  and  his 
assistant  for  arrest  and  false  imprisonment.  The  causes  of  action 
in  all  have  one  and  the  same  source. 

The  plaintiffs  in  the  last  mentioned  suits  were  arrested  in  the 
said  town  by  the  defendants  therein  for  alleged  public  drunken- 
ness, which  accusation  the  plaintiffs  deny  and  the  defendants 
affirm,  and  the  affidavits  read  l)efore  the  judge,  upon  the  hearing 
of  the  motion  for  an  injunction  continuing  the  temporary 
restraining  order  previously  made  ex  parte,  arc  in  conflict  in 
n^rd  to  what  occurred  when  the  arrest  was  made.  The  testi- 
mony of  one  of  the  present  plaintiff  relates  to  the  evidence 
given  in  at  the  trial,  before  the  mayor,  of  the  parties  arrested 
for  11  violation  of  the  ordinance  by  W.  B.  Hatton,  the  constable, 
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in  referencKj  to  the  conditioa  and  (NJiuluct  of  tiu?  awuscHl.  The 
other  testifies  to  his  seeing  thenj  at  the  time ;  that  !h<y  wciv 
l)ehaving  in  an  oixlerly  and  peaceable  (iianner,  and  neither  wus 
drinking  to  excess  or  drunk,  and  that  they  wert^  subjected  t(» 
grejit  violence  and  indignity  by  the  officer  and  those*  aiding  him 
and  even  after  being  taken  into  custody. 

The  statement  of  the  mayor  is  that  he  \va*>  present  wiien  Hat- 
ton  went  up  to  arrest  H.  F.  Deaton,  one  of  the  acKuised,  and 
that  he  and  his  associate,  F.  M.  Deaton,  on  Sc^ptember  1st,  18H3, 
both  of  them,  were  drunk,  and.tliis  he  infers  from  the  fact  that 
they  were  staggering  and  acting  as  drunken  men  usually  act, 
and  so  when  brought  to  trial  before  hin)  lie  adjudged  them 
guilty  of  the  charge;  that  when  the  arrest  was  attempted  with 
the  aid  of  the  deputy  Beaseley,  the  accused  made  violent  resist- 
ance to  being  carried  before  affiant,  and  assaulted  the  officer  and 
his  assistant,  and  that  these  latter  acted  throughout  in  self-di- 
fence,  the  whole  disturbance  being  witnessed  by  affiant ;  that  the 
arrested  parties  were  not  in  a  proper  condition  to  be  at  oncv 
arraigned  and  tried  for  their  conduct ;  and  further  that  the  said 
Hatton  is  a  most  efficient  public  officer. 

Upon  the  evidence  the  court  refused  the  application  for  an 
injunction,  and  dissolved  the  previous  ex  parte  order  of  restraint, 
and  from  this  judgment  the  plaintiffs  appeal. 

Mr.  John  D.  Shaw,  for  plaintiffs. 

Mesm^s.  J,  T,  Legrand,  Burwcl/y  Wafker  d*  Tlllcfl  and  f^tramj 
&  Smedes,  for  defendant. 

Smith  C.  J.,  after  stating  the  above.  We  do  not  feel  c-alled 
upon  to  determine  the  facts  of  the  transaction,  so  differently  rep- 
resented in  the  affidavits,  and  we  recapitulate  only  so  much  of 
the  testimony  as  shows  that  all  the  actions  originated  in  an 
attempted  discharge  of  public  duty  and  the  maintenance  of  gcxwl 
order  in  the  town,  and  whether  there  was  in  fact  a  breach  of  the 
town  ordinance^  committed  in   presence  of  the  offij-er  and  u»ayor 
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which  warranted  the  immediate  ariTSt,  or  whether  violence  was 
Uiied  in  excess  of  any  requireil  to  overcMjme  the  retii.stance  offered, 
are,  in  our  view,  not  material  enquiries  to  l>eanswere<l  in  passing 
up4)n  the  nding  brought  up  for  review. 

The  right  of  a  municipal  corporation  to  provide  an  indemnity 
for  its  officers  who  may  incur  a  liability  to  others  in  the  bona  fide 
exercise  of  their  functions  while  engaged  in  the  di^'harge  of 
their  duties,  is  tw)  well  settled  by  adjudications,  and  too  well 
founded  in  considerations  of  public  policy,  to  admit  of  contro- 
versy. It  is  so  exprcfjsly  declared  in  1  Dill.  Mun.  Corp.,  §98, 
and  the  references  fully  support  the  general  proposition  asserted 
in  the  text. 

The  consequences  might  "be  most  serious  if  such  officers  were 
to  U^  left  to  struggle  alone  and  unaided  against  every  action  that 
))ei*son3  arrested  may  choone  to  bring  upon  an  allegation  of  abused 
authority,  though  honcHf/i/  exercised,  in  the  maintenance  of  the 
public  |)eace  and  the  preservation  of  gofxl  order,  and  the  results 
of  which,  though  sucfc&sfully  defended,  might  prove  disastrous 
tii  the  officer. 

Within  the  range  of  this  conceded  power  must  l^  embraced 
the  employment  of  counsel  and  the  payment  of  a  reasonable 
con)i)ensation  for  their  services,  and  the  more  necessary  is  it  to  a 
municipal  body,  such  as  this  is,  who  have  no  regular  and  sala- 
lied  legal  adviser  to  resort  to  in  case  the  occasion  shall  require. 
Such  a  right,  limited  by  a  just  responsibility  for  its  exercise,  must 
abide  in  the  corporation  as  essential  to  its  own  self-prote<;tion, 
and  the  attainment  of  the  ends  for  which  it  is  formed. 

Adjudicated  cases  are  not  wanting  in  the  reports  which  sustain 
this  view,  to  some  of  which  we  will  refer. 

In  Bancroft  v.  Lynnfield,  18  Pick.,  566,  Wildk,  J.,  declares 
*'that  towns  have  an  authoriti/  to  defend  and  indemnify  their 
agents  who  may  incur  a  liability  by  an  inadvertent  error,  or  in 
the  performance  of  the  duties  imposed  on  them  by  law." 

S(^  it  is  said  by  Fijotc^her,  J.,  delivering  the  opinion  in  Bob- 
bill  V.  Savoy,  3  Cush.,  530,  **  that  it  is  difficult  to  see  why  a  town 
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raay  not  be  at  expense  to  take  care  of  tbeir  interests  involved  in 
a  suit,  where  their  servant  is  made  a  party,  as  well  as  incur  ex- 
penses to  protect  their  interests  in  a  suit  where  the  town  is  a 
party.  *  *  *  Where  the  servants  of  the  town  have  made 
mistakes  which  have  rendered  them  liable  at  law,  it  has  been 
held  Ifffal  and  proper  for  the  town  to  meet  the  expcnseJ^ 

In  the  later  case  of  Hadsell  v.  Hancock,  3  Gray,  526,  the  court 
say :  "  No  question  is  made  as  to  the  power  of  towns  to  indem- 
nify  their  officer's  and  agents  against  Viabilities  in  the  bona  fide 
discharge  of  their  duties.^^ 

But  a  case  more  directly  in  point  is  that  of  Sherman  v.  Carr, 
8  Rhode  Island,  431,  the  facts  whereof  are  briefly  these:  "An 
action  of  trespass  was  brought  against  the  maj^or  of  Newport, 
and  the  constable,  who  acted  in  his  aid,  committed  the  acts 
complained  of  in  virtue  of  the  powci's  conferred  upon  him  in  his 
official  capacity  by  an  act  of  the  general  assembly  of  Rhode 
Island.  At  the  first  trial,  the  jury  disagreed;  at  the  second,  a 
verdict  was  rendered  for  the  plaintiff,  and  set  aside;  at  the  third, 
a  similar  verdict  assessed  the  damages  at  $2,500,  which  were  re- 
duced, by  plaintiff's  consent,  to  avoid  its  being  also  set  aside, 
t4>  81,500. 

The  action  was  brought  by  certain  tax  paycre  to  enjoin  the 
payment  by  the  treasurer  to  the  mayor  of  moneys  appropriated 
by  the  city  council  to  defray  the  expenses  of  the  suit. 

The  injunction  was  denied,  and  Bradley,  C  J.,  speaking  for 
the  court,  uses  this  language: 

**Ts  it  then  one  of  the  usual  and  ordinarj*  expenses  of  a  city 
to  protect  its  officers,  who,  while  exercising  in  good  faith  the  func- 
tions of  their  office,  have  been  found  by  the  verdict  of  a  jury  to 
have  exceeded  the  lawful  jK)wers  of  that  office  and  to  have  tres- 
passed upon  the  rights  of  a  citizen  ?  If  the  power  to  indemnify  an 
officer  under  these  circumstances  does  not  rest  in  that  body  wh<» 
appropriate  the  money  for  all  the  legitimate  duties  of  a  munici- 
pality within  its  own  province,  the  various  executive  officers  of 
a  city  perform  their  duties  at  the  peril  of  an  individual  resj)on- 
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sibility  for  all  their  mistakes  of  law  and  of  fact,  however  honest 
and  intelligent  they  may  be,  and  also  at  the  i>eril  of  the  possible 
mistakes  of  a  jury  natnrally  jealous  of  the  rights  of  the  citizen 
when  brought  in  conflict  with  the  exercise  of  official  power.  If 
the  oflGcer  is  thus  responsible,  he  will  naturally  be  too  cautious, 
if  not  timid,  in  the  exercise  of  his  powers  which  must  1x3  fre- 
quently exercised  for  the  protection  of  society,  before  and  not 
after  a  thorough  investigation  of  the  case  in  which  he  is  called 
upon  to  act.  *  *  *  ^Ve  know  of  no  c*ase  in  which,  while 
the  officer  continues  to  act  in  behalf  of  the  community,  and  not 
in  his  own  behalf,  it  is  held  that  the  connnunity  cannot  indeni> 
nify  him." 

Concurring  in  this  exposition  of  the  law,  and  conceding  to  the 
corporate  authorities  of  the  town  the  right  to  apply  a  I'ca'^onable 
amount  of  the  moneys  in  their  treasury  for  the  purposes  c»on- 
templated,  we  cannot  undertake  to  supervise  their  action  and 
stop  them  in  their  effort  to  vindicate  the  corporate  authority  and 
protect  their  agent  in  the  enfon?ement  of  their  ordinances. 
There  is  no  such  abuse  shown  as  warrants  the  interference  of  the 
<*ourt.  We  therefore  sustain  the  rulings  of  the  court  in  refusing 
an  injunction.     Ijet  this  he  certified*. 

No  error.  Affirmed. 


FRED  BUNCH  v.  TOWN  OF  EDENTON. 

Towns  anfl  Cities — Liability  for  injury  occasioned  by  defcciivo. 

side-walks — Negligence.. 

2.  A  town  Ls  liable  in  damages  to  one  who  receives  an  injury  by  falling  in  an 
ezGayation  near  thestde-walk  (made  by  the  owner  of  a  lot  for  a  cellar), 
where  it  appears  there  was  no  concurring  negligence  and  the  municipal 
authorities  failed  to  cause  to  be  erected  a  railing  to  prevent  accidents  Xo 
passers-by. 

2.  The  court  intimate  that  the  owner  of  the  lot  may  be  answerable  in  dam- 
ages to  the  plaintiff,  but  this  is  no  defence  to  the  defendant  (own. 

i  HUl  V.  Charfotte,  and  case  cited,  72  N.  C,  65 ;  Leivis  y.  Rulciyh,  77  N.  C,  2*29, 

cited  and  approvec^^ 
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Civil  Action  tried  at  Spring  Term,  1883,  of  Chowax 
Superior  Court,  before  Shepherd,  J. 

The  plaintiff*  l)rougIft  this  action  against  the  board  of  coun- 
cilnien  of  the  town  of  Iklenton,  to  recover  damages  for  an  injur)' 
ocH'Msioned  by  alleged  negligence  on  the  part  of  the  town  in  fail- 
ing to  keep  the  streets  in  proper  condition. 

The  plaintiff*  wa.s  going  along  the  side-walk  on  Main  street, 
at  night,  and  fell  into  a  pit  and  received  the  injury  complained 
of.  The  facts  relating  to  the  accident  and  tho5>e  bearing  upon 
tlie  |M)int  decided,  are  sufficiently  set  out  in  the  opinion  of  thts 
court. 

The  ibilowing  issues  were  submitted  to  the  jury  : 

1 .  Did  the  defendants  erect  or  cause  to  be  erectcxl  around  the 
pit  any  sufficient  guard  or  barrier  for  the  sfifety  of  travelers? 
Answer — No. 

2.  Did  they  provide  sufficient  light  netir  the  excavation  to 
enable  travelers  to  see  and  avoid  the  same  ?     Answer — No. 

;>.  Did  the  excavation  include  a  portion  of  the  side-walk? 
Answer — No. 

4.  Did  the  plaintiff"  by  his  negligence  (H)ntril)utc  to  the  in- 
jury ?     Answer — No. 

5,  What  amount  of  damages  has  the  plaintiff*  sustained? 
Answer — $250. 

It  was  admitted'  on  the  trial  that  the  exaivation  had  been 
open  for  several  weeks,  to  the  knowledge  of  the  defendants, 
before  the  accident  occurred. 

The  defendants  resisted  the  motion  for  judgment  upon  the 
ground  that  in  passing  upon  the  third  issue  the  jury  find  the 
excavation  did  not  include  any  portion  of  the  side-walk  or 
street. 

The  court  gave  judgment  for  the  plaintiff'  and  the  defendants 
appealed. 

Messrs.  U\  A.  Moore  and  Priulen  &  Bunch,  for  plaintiff'. 
Mem'S.  A.  M,  Moore  and  W,  J,  Leary,  for  defendants. 
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Merrimox,  J.  It  is  aiimittal  in  the  answer  that  **  it  was  th'j 
duty  of  the  defendants     *  to  repair  the  streets  of  the 

town  of  Tvlenton  and  make  and  keep  them  siife  and  convenient 
for  persons  traveling  to  and  fro  on  said  streets/' 

It  appears  in  tlic  re(n)rd  tliat  one  I<icc  owned  a  lot  situate  along 
and  inunediately  adjoining  Main  street  in  that  town,  an<l  on  the 
side  of  the  lot  next  to,  adjoining  and  bordering  on  the  outer  side 
of  that  sti*eet,  there  was  an  exe-avatioii  for  the  purpose  of  a  cel- 
lar, eight  feet  deep,  running  inunediately  along  the  street  the 
distance  of  forty  feet,  and  extending  back  from  it  about  sixty  feet. 

The  defendants  had  knowleilge  of  this  excavation.  It  was 
permitted  to  remain  open  and  unenclosed  for  a  month  without 
any  railing,  fence  or  otiier  suflicient  barrier  to  prevent  persons 
jKissing  that  way  from  falling  into  it,  and  no  light  was  placed 
pluanl  at  niglit  on  the  street  near  this  opening. 

The  plaintiir,  passing  along  that  street  on  the  side-walk  on  a 
very  dark  night,  was  unable  to  see  the  pit,  missed  the  side-walk, 
fell  into  it  and  broke  his  tldgh,  doing  him  serious  dama^rc.  Tlie 
jurv  found  that  he  did  not  bv  his  nc^Iio'cnce  contril)utc  to  the 
injury  to  himself. 

The  defendants  contend  generally  tliat  the  plaintifi*  has  no 
eiuise  of  action  aji^ainst  them,  and  that  if  in  anv  case  thev  could 
be  liable  for  injuries  happening  on  the  streets  in  said  town,  they 
<*oukl  not  be  hekl  liable  in  this  <»as<»,  because  the  pit  that  occa- 
sioned the  injury  to  tiie  plaintifi*  was  outside  of  the  street  and 
side- walk. 

An  action  docs  not  lie  against  a  municijv»d  corporation  for 
claiiiages  for  the  non-exercrise  or  for  tlie  manner  in  which,  in  good 
faith,  it  exercises  discretionary  ]>owers  of  a  public  or  Ici^islative 
<'liaracter;  as  where  power  is  (^onfernnl  upon  it  generally  in  it< 
cli.scretion  to  make  ordinanct*s  and  regulations  for  the  good  ;>:ov- 
eniment  of  the  town,  to  erect  such  piiblic  buildings,  improve 
s^iich  {Hddic  parks  and  walks  as  it  may  see  tit;  in  such  and  liki' 
c^ii.-sc's  no  action  lies  for  a  failure   to  exercise  such   jiowers,  r.oi- 
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heciuise  they  were  exercised  in  a  particular  manner,  direction  or 
j>lace  rather  than  some  other. 

But  it  is  otherwise  wliere  the  law  confei's  powers  and  imposes 
(•orresponding  duties  upon  such  (corporation,  mandatory  in  their 
cliaracter.  And  likewise,  if  in  the  exercise  of  discretionan* 
powers,  through  neglect  or  Avant  of  proper  care  and  skill  on  the 
part  of  its  agents  and  workmen,  injury  is  done  to  any  individual 
in  his  person  or  property,  an  action  will  lie  in  favor  of  the  |Kirty 
injured  against  the  corporation  for  damages  for  such  injury. 

vSuch  corporations  are  always  liable  for  acts  of  misfeasance 
positively  injurious  to  persons,  done  by  their  officers  in  the 
course  of  the  exercise  of  the  corporate  powei^s,  or  in  the  execu- 
tion of  corporate  duties.  And  likewise,  mere  neglect  or  omis- 
sion to  perform  an  aKsolute  and  positive  corporate  duty,  as  dis- 
tinnruished  from  one  discrefionarv  in  its  nature,  owinjr  hv  the 
corporation  to  the  j)laintiff  or  in  which  he  is  especially  inter- 
cepted, is  ground  for  an  action  for  damages  in  his  fav<Tr.  Meatrs 
V.    Wilmington,  9   I  red.,  73;  HiU  v.   Charlotte,  72   X.  ('.,55; 

Lrivis  V.  Rafeiffh,  77  X.  C,  229;  State  v.  Haywood,  3 ,99; 

Dill,  on  Corp.,  §764. 

It  was  the  positive  duty  of  the  corporate  authorities  of  the 
town  (»f  Kdenton  to  keep  the  streets,  including  the  side-walks, 
in  *'proj»er  repair";  that  is,  in  such  condition  as  tliat  the  people 
juHsing  and  repassing  over  them  might  at  all  times  do  so  with 
r(':i<onable  misc,  speed  and  safety.  And  proper  repair  implies 
1(1-)  that  all  Ividges,  dangerous  pits,  embankments,  dangerous 
walls  and  the  like  perilous  places  and  things  very  near  and 
adjoining  the  streets,  shall  1x5  guanled  against  by  j)roi)cr  railings 
a hd  barriers.  Positive  nuisances  on  or  near  the  streets  should 
W  forbidden  under  proper  jienal ties,  and,  when  they  exist,  should 
h(^  abated. 

The  defendants  were  charged  with  this  duty  and  they  were 
iiuested  with  the  amplest  powers  to  discharge  it.  They  amid 
rai-c  money,  employ  labor,  abate  nuisances  and  make  all  needful 
roles  and  regulations  to  make  and  keep  the  streets  in  all  iTSiK-cts? 
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safe  and  convenient,  and  protect  them  against  puriltuis  places  and 
things  alongside  of  and  n^ar  to  tlieni. 

While  all  jxirson^  |>assing  on  the  streets  mnst  do  so  in  an 
orderly  manner,  they  have  a  right  to  ex[)ect  that  the  town  au- 
thorities have  properly  exercise<l  tlieir  powers;  that  they  have 
<k)ue  their  duty ;  tliat  the  streets  are  in  gooti  repair ;  that  the  side- 
walks are  in  safe  condition,  and  dangerous  places  adjoining  and 
near  to  them  are  proix^rly  guarded.  They  have  the  right  to  rely 
a|)on  the  the  corporate  authorities  to  do  these  things. 

The  defendants  insist  that  the  excavation  mentioned  was  not 
^ii  the  stivet,  and  therefore  they  arc  not  liable.  This  defenct*  is 
not  tenable.  It  was  immediately  along  tlie  side  of  the  street  and 
renderwl  it  ])recipitous  and  dangerous.  Pei'sons  passing  the 
street  on  foot  go  almost  exclusively  on  the  side- walk,  and  there  is 
generally  much  passing  over  them  in  the  night  time.  One  walking 
■«>n  the  side-walk  at  any  time,  much  oftener  at  night,  especially  in- 
thc  absence  of  light,  might,  by  accident,  stumble  aiid  fall  over  the 
steep  edge.  Not  infrecjuently ,  crowds  of  i)eople  pass  along  the  side- 
walk, and  on  such  occasions,  a  misstej)  of  one  might  precipitsitc 
one,  two  or  more  |)ei'sons  into  the  pit.  The  side  the  street  is  of 
a  material  part  of  it,  and  must  l>e  kept  frei*  from  danger,  how- 
ever the  same  may  arise,  as  well  as  other  portions  of  the  str«»t. 
Pits  and  other  dangerous  places  immediately  adjoining  it  and 
near  to  it  make  it  perilous,  and  such  places  are  nuisances:  When 
these  are  })ermitted  to  exist  and  the  streets  are  not  properly  pro- 
tected against  them,  the  latter  are  not  in  reasonable  repair 

This  view  of  the  matter  seems  to  us  to  1^  reasonable  and  jast, 
■and  it  is  sustained  by  numerous  judicial  precedents.  Davis  v. 
HiUy  41  N.  H.,  329;  Adams  v.  Xorth,  13  Allen,  429;  Chmujo 
V.  Gallager,  44  111.,  295;  Murphy  v.  GlancesieVy  130  Mass., 
470;  Spurhank  v.  Salem,  1  Allen,  30;  Adams  v.  Nattcky  13 
Allen,  431;  Williams  v.  Clinton,  28  Conn.,  264;  Parker  v. 
Mason,  39  Ga.,  725;  Norristown  v.  Mayer,  67  Peun.,  St.  Rep., 
-355;  Shear,  and  Red.  on  Xeg,  §§386,  391. 

In  this  case,  the  excavation  was  manifestly  a  dangennis  one 
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and  a  source  of  ]>oril  to  every  body  passing  on  the  side- walk,  cs- 
jKHMally  at  nifijht.  It  was  toleratcnl  for  a  month;  no  lii^ht  wa^ 
placcnl  netir  it  at  nis^ht  to  warn  iho  pas.scn<xer;  there  was  noniiU 
m^  to  protect  him,  and  a  sliorht  misstep  might  precipitate  him 
over  the  perilous  wlgo.  It  was  the  obvious  duty  of  the  defeml- 
aiits  to  abate  such  a  nuisance,  or,  if  circumstances  ivquired  that 
the  pla<t*  should  remain  ojx^n  so  long,  tlien  to  conijKd  the  owner  to 
place  a  railing  along  the  edge  of  the  street,  or  have  it  done  at 
his  expense. 

There  was  manifest  lu^gligence  on  the  part  of  the  defendants 
in  a  rcsjK?(;t  mandatory  upon  them  and  in  which  the  public  had 
a  direc»t  interest.  They  failed  to  keep  the  street  in  the  placv 
mentioned  in  good  and  safe  rej)air;  they  failed  to  abate  a  dan- 
gerous nuisance  as  the  law  required  and  fiu'nished  them  with  the 
iwwer  and  means  to  do,  and  as  the  public  had  the  right  to  expeet 
them  to  do.  Through  their  neglect,  and  no  neglect  (m  his  pirt» 
as  appears  from  the  record,  the  ])laintif!*  sustained  damages,  and 
he  is  entitled  to  recover  the  same  in  this  action. 

It  mav  l)c  that  the  owner  of  the  ex(\ivation  is  answertiblc  t<v 

mr 

the  plaintiff  for  damages,  but  this  is  no  defence  for  the  defend- 
ants; tliey  are  resjionsible  to  him,  and  he  choosers  to  bring  hi^ 
aHion  ajrdnst  them  as  he  has  a  riirht  to  do. 

It  was  suggested  in  the  answer  that  the  owner  of  the  exniva- 
lion  place<l  some  of  the  eartli  taken  from  it  on  the  edge  of  the 
side-walk  and  this  served  as  a  protection.  It  does  not  so  apjKiir  to 
us;  on  the  contrary,  it  increased  the  danger,  for  it  made  an  ol)- 
stade  on  the  surface  of  the  sulc-walk  and  furnishetl  a  means 
ov^r  which  one  might,  in  the  dark,  easily  stumble  into  the  pit. 

\Vc  are  -of  oj)inion  that  the  exceptions  cannot  be  sustaincil,  and 
the  judgment  must  l)c  afiirm(?d. 

No  error.  Affirmed. 
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T.  ('.  WHITK  V.  (  OMMISSIONKRS  OF  (  flOWAN. 

(\)unfir.^  and  Count y  Connnwionrrs — Roads  (ind  Brid^en, 

A  i-ounty  is  not  liable  in  dunia^CH  for  an  injury  to  the  plaintiff,  occasioned  by 
a  dcft'ctive  bridge  forming  u  part  of  the  highway  across  a  stream,  ia  the 
absence  of  any  statutory  provision.  Di.stinction  beLweeo  towns  and  coun- 
ties and  their  c"ortK>rate  powers  and  liabilities,  stated  by  Merrtmon^  J. 

[MUhw.  Williams,  \\  Ired.,  e^oS;  fV(//n..7  v.  ./w.-^/iVf,*,  4  Jones' Eq.,  32,*? ;  Kirur^ 
V.  JWiVfV,  8  Jones*,  186  ;  SiaU'  v.  ./nftlrrs,  4  Hawks,  104  ;  Mearexv.  Wiiming- 
ton,  y  Ired.,  7IJ,  cited  and  approved). 

Civil.  Action  tried  at  Fall  Term,  18S3,  of  Chowan  Supe- 
rior Coiiri,  before  A  eery,  J. 

The  plaint i(V brings  this  uctioti  ati;ainst  the  defendants  to  rec»ver 
damage^  for  injuries  to  himself,  his  horse  and  buggy,  oecasioncd 
by  the  falling  in  of  a  der.iyed  bridge,  forming  part  of  a  high- 
way aeross  a  swamp  in  the  county  of  Chowan,  whieh  the  defend- 
ants, as  the  plaintiff  alleges,  were  bound  by  law  to  keep  in  gooil 
and  reti.simable  repair,  but  which  they  permitted  to  become  niin- 
oiLS  and  dangerous. 

The  defendants  insisted  by  their  answer  and  on  the  trial  in 
the  court  beh)w,  that  they  were  not  civilly  liable  for  the  injury 
thus  sustained  by  the  plaintiff.  The  court  held  that  they  were 
so  liable,  gave  judgment  for  the  plaintiff,  and  the  defendants 
ap{)ealed. 

Jlessrs^  John  G,  Bunch  and  Pac^  d'  Holding,  for  platntiflT. 
Mr.  \\\  ]),  Pnidaif  for  defendants. 

Mkruimon,  J.  The  question  presented  for  our  decision  in 
this  ease  is,  are  county  commissioners,  in  their  corporate  capacity, 
liable  for  damages  sustained  by  a  person  passing  on  a  highway 
in  their  county,  occasioned  by  a  failure  of  the  pro|)er  county 
authorities  to  keep  such  highway,  and  the  public  bridges  along 
^iid  over  the  same,  in  good  aiul  safe  repair? 
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The  counties  of  this  state,  like  thost*  of  most  of  the  states  in 
tlie  Union,  are  subdivisions  of  its  territory  embracing  the  people 
who  inhabit  the  same,  created  by  the  sovereign  authority,  an<l 
orj^ahizeil  for  political  and  civil  purposes.     They  are  created  al 
flu-  will  of  the  sovereign  without  any  special  regard  to  the  solici- 
tation, consent  or  desire  of  the  people  who  reside  in  them.    The 
Irrtding  and  principal  purpose  in  establishing  them  is,  to  effec- 
tiiati'  the  political  organization  and  civil  administration  of  the 
state,  in  respect  to  its  general  purposes  and  policy  which  require 
I<kmI  direction,  supervision  and  control,  such  as  matters  of  local 
finance,  (education,  provisions  for  the  poor,  the  establishment  and 
niaintenancc  of  highways  and  bridges,  and  in  large  measure,  the 
administration  of  public  justice.     It  is  through  them,  mainly, 
that  the  powers  of  government  reach  and  operate  directly  ujwn 
the  |K>oplc,  and  the  people  direct  and  control  the  government. 
They  are  indeed  a  necessary  part  and  parcel  of  the  subordinate 
instrumentalities  employed  in  carrying  out  the  general  policy  of 
the  state  in  the  administration  of  o-overnment.  .  Thev  constitute 
a  distinguishing  feature  in  our  free  system  of  government.    It 
is  through  them,  in  large  degree,  that  the  people  enjoy  the  Iwne- 
<its  arising  from  local  self-government,  and  foster  and  perpetuate 
that  spirit  of  independence  and  love  of  liberty  that  withers  and 
dies  under  the  Ixineful  influence  of  centralized  systems  of  gov- 
ernment.    They  contribute  largely  to  the  life-principle  of  Ameri- 
can lilxirty,  and  are,  in  a  very  large  sense,  govermeutal  in  their 
nature  and  their  purposes,  and  to  this  end   are  invested  with 
appropriate  cor[)o rate  functions.     These  functions  are  not  always 
tiie  same;  they  may  be  enlarged,  abridged  or  modified  at  the  will 
of  the  legislature,  but,  generally,  they  are  intended  only  to  l^e 
essential  aids  and  political  agencies  in  the  administration  of  the 
government  of  the  state,  and  exercise  their  jK)wers  for  that  pur- 
|)OKe.     Tliey  are  not  in  the  strict  legal  sense  municipal  corpora- 
tions: they  are  sometimes  called   quasi  corporations,  and  this 
dc^signation  distinguishes  them  on  the  one  hand  from  private 
»n>rporation'*  a^jjrei^ate,  and  on  the  other  from  municipal  cor|)o- 
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rations  proper,  such  as  cities  and  towns,  organized  under  char- 
ters and  s[)ccial  statutes,  and  invested  with  more  and  special 
|)ower>«,  and  endowed  witli  more  of  the  functions  of  corporate 
life.  MilU  V.  Willicuiw,  11  Ired.,  ooS;  Caldwell  wJuJitice.^  of 
Burke,  A  Jones' Eq.,  :J23;  Dill,  on  (\)rp.,  §§9,  10;  C«)le> on 
Const.  Lim.,  240. 

Such  being  the  general  purpose  of  counties  and  county  gov- 
enunent,  they  are  not  ordinarily  liable  to  be  sued  civilly  for  tlio 
manner  in  which  they  exercise,  or  fail  to  exercise,  their  corpo- 
rate powers.  They  may  be  sued  only  in  such  cases  and  for  such 
wiuses  as  may  be  provided  for  and  allowed  by  the  statute.  And, 
although  a  cotuity  may  have  power  to  establish  public  roads  and 
bridges,  and  to  levy  taxes  and  raise  money  to  construct  and  keep 
theru  in  repair,  it  is  not  liable  to  a  party  sustaining  (]auiag<.'  i>y 
reason  of  its  failure  to  exercise  such  powers,  unless  such  liability 
be  expressly  declared  by  statute,  or  by  implication  necessarily 
arising  therefrom.  These  views  are  fully  sustained  by  the  great 
weight  of  authority.  Dill,  on  Corp.,  §§7G1,  7()2,  70:3,  780^ 
Whar.  on  X^.;  Cooley  on  Const.  Lim.,  247. 

In  Kinsey  v.  Magidnitcs  of  Jones,  S  Jones,  J«S(>,  xh\>  court 
held  that  the  justices  of  the  peace  of  that  county  were  not  liable 
to  the  owner  of  property  for  injuries  to  it,  occasioned  by  defects 
in  public  bridges  under  their  control.  In  that  case,  the  late  Juilge 
MAXLYsaid:  "The  justices  cannot  be  held  responsible,  either 
in  criminal  prosecutions  or  civil  actions,  for  deficiencies  in  the 
public  highways  and  bridges.  They  are  charged  with  certain 
duties  in  respect  to  them,  but  when  these  are  performed  their 
offict>  ceases,  and  the  overseers  and  contractors  are  r€sj)onsible  to 
the  rounty  and  to  citizens.  That  they  are  not  criminally  responsi- 
ble, except  for  the  n(m-performance  of  the  s])ecific  duties  assigutd 
them  by  law,  is  decided  by  the  case  of  State  v.  Jwiticc$  of  Lenoir, 
4  Hawks,  194;  and  that  they  are  not  responsible  at  all  in  civil 
actions  to  the  citizens  of  the  country,  is  also  settled  by  authority 
and  the  uniform  practice  of  the  state." 

This  decision  and.  all  similar  decisions  rest  .upon  the  ground 
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(hat  r()iintic';i  are  political  ogincios  :uh1  organizations  intended  to 
aid  in  the  general  administration  of  the  state  government,  in 
resj>oet  to  mattere  local  in  their  natnre,  and  requiring  loc:il  snjKr- 
V is i mi  and  (control. 

Tliere  can  be  no  question  that  it  is  within  the  power  »»f'  the 
legislature  U)  provide  and  declare  by  statute  that  the  several  cnjin- 
tics  shall  l)e  liable  for  dama^ces  occasioned  bv  their  failure  it» 
keoj)  the  roads  and  bridges  in  proper  and  safe  repair,  and  in  M)me 
states  such  liability  has  l)een  created,  but  there  is  no  such  statu- 
tory provision  in  this  state.  While  the  ])owers  of  the  county 
governments  have  in  some  respect  been  greatly  enlarged,  there 
is  no  statute  which  j)rovides,  either  expressly  or  by  reasonable 
im])liciition,  that  the  several  counties  of  the  state  shall  be  liahle 
civilly  for  injuries  to  persons  or  property  occasioned  by  the  faiinre 
of  the  proper  county  authorities  to  keep  the  highways  and  bridges 
in  proper  repair.  \o  such  provision  was  brought  to  our  atten- 
tion on  the  ar"[unu}nt.  and  we  have  been  unable  bv  assiduous 
search  to  find  any.  TliK  Codk,  §20*53,  makes  the  overseer  of 
the  road  liable  to  a  penalty,  and  likewise  for  such  damages  as 
may  be  sustainerl  by  reason  of  his  failure  to  discharge  his  duly 
as  required  by  law.  The  county  authorities  may  be  indicted  for 
failure  to  exercise  their  powers  as  the  statute  provides,  but  they 
are  not  liable  civilly,  certainly,  in  their  corporate  capacity. 

There  is  a  well  settled-  distinction  in  respect  to  the  liability  of 
a  county  as  distinguish^]  from  that  of  a  city  or  town,  for  failure 
to  discharge  corporate  duties.  The  latter  are  liable  generally 
when  sj)ecific  duties  are  imposed  for  damages  occasioned  by  a 
failure  to  <Hscharge  such  duties,  and  to  exercise  corporate  pow- 
ers conferred  to  that  end ;  but  this  goes  upon  tber  ground  that 
corporate  powers  are  granted  specially  to  the  citizens  of  the  city 
or  town  at  their  solicitation  and  for  their  special  benefit  and 
advantage,  in  many  resj)ects.  The  corporate  powTrs  arc  in 
some  res[)ccts  larger  and  mtire  specific  than  those  conferred  ui)on 
counties;  nncl  they  are  ri.nferrcd,  not  so  much  to  aid  in  (he 
:Ml!«uni-trMtion  of  the  L'ovcrnment  of  ihe  state  as  for  local  advan- 
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tagc  and  (fon veil H'lK^e.  .VeareAw  Wi/tnhif/lon^d  Ired,,  7o;  Dill, 
on  Corp.,  §§10«,  753,  785. 

The  court  erred  in  holding,  uj)()n  the  findinJJ:^5of  the  jury  upon 
the  issues  submitted  and  the  facts  admitted  in  the  pleadings,  that 
the  defendants  were  liable  in  this  actiou  for  tlie  injuries  8ustaine<l 
by  I  lie  plaintiff,  and  giving  judgment  accordingly;  and  for  such 
error  the  judgment  must  be  reversed,  and  judgment  entered  in 
this  <*ourt  for  the  defendants.     Judgment  accoi*dingly. 

Error.  Reversed. 


K.  L.  MK'OIIMAC  andotlurs  V.  COMMISSIONKUS  OK  ROBKSOX. 

(hu/tfic'S  aiiff  Vouniy  Commisfiionrr,^ — School  Disfricfti — Ler/hla- 

tlve   Poucr. 

1.  Whore  the  Icpjislaiurc  by  spechil  Matute  authorizcvl  nn  clcclhni  lo  ho  held 

in  *•  school  dif^trict;!  number  one  and  two''  to  obtain  the  sense  of  the  elec- 
torsj  in  those  di^triets  upon  the  quesiion  of  the  establishment  of  a  graded 
school,  and  an  annual  assessment  for  its  support,  j7  xras  held  that  the  county 
rornmissioners  had  no  iK)\ver,  after  the  passage  of  the  act,  to  change  the 
boundary  line  of  the  districts,  or  to  consolidate  districts  number  one  and 
throe,  and  designate  it  "district  number  one/'  The  election  in  the  dis- 
trict s')  constituted,  and  also  that  held  in  district  number  two,  were  void 
and  the  assessments  illegal. 

2.  But  the  court  intimate  that  the  mistake  of  the  commissioners  may  be  reme- 

died by  holding  an  election  in  the  districts  as  they  existed  when  the  act 
was  passed,  upon  giving  reasonable  notice — treating  the  time  fise<l  in  the 
act  as  merely  directory. 

X  The>  power  of  the  legislature  to  subdivide  the  slate  into  counties,  school 
districts,  &c.,  either  directly  or  through  agencies  invested  with  power  fur 
that  pnr|)06e,,  discussed  by  Mkrrimox,  J. 

{Sfafe  V.  Jones,  1  Ired.,  414;  Mills  v.  WitliamSt  11. 1  red.,  558;  Lore  v.  Schenck^ 
12  Ired.,  304;  Tajfhr  v.  Com'rs,  2  Jones'  Kq.,  141;  Manly  v.  Raleigh, 
4  Jones'  Kq.,  370;  Hill  v.  CoinrSj  G7  N.  C,  3(57;  Coinrs  v.  Coni'rs,  79  N. 
1'.,  .'>r>.>;  Watson  v.  Com'rs,  82  N.  ('.,  17 ;  (;ra(ly  v.  Comrs,  74  X.  C,  101  ; 
liitrtmuu  wComvA,  80  N.  ('.,  121,  cited  anrl  :ippn)vc<l,). 
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Motion  for  injunction  in  an  action  pending  in  Robksox 
Superior  Court,  hcanl  at  Chambers  in  Fayetteville  iu  Decem- 
l)er,  1 883,  before  JUcKoi/,  J. 

TIh'  act  "  to  establish  a  graded  school  in  Shoe  Heel  districts 
numl)er  one  and  two  for  white  children,"  ratified  on  the  8th 
day  of  March,  1883,  among  other  things,  provides  as  follows: 

A(rrs  1883,  eh.  282:— 

Section  1 .  That  the  board  of  commi;fsioDcrs  of  Robeson  county 
sliall  submit  to  thequalifiol  votei's  of  Shoe  Heel  districts  known 
as  districts   number  one  and   two  for   white  children   in  saiil 
county,  on  tlie  fii*st  Thursday  in  April,  1883,  under  such  rules 
and  regulations  as  said  board   may  prescribe,  whether  an  annual 
assessment  shall  be  levied  therein  for  the  support  of  a  graded 
public   school  for   the  white  children    in  said  school  districts. 
Each  voter  shall  vote  on  a  written  or  printed  ballot  with  the 
words  "  for  school ''  or  "  no  school,"  and  said  election  shall  he 
conducted  under  the  same  rules  as  are  pi'cscribed  by  law  for  the 
election   of  members  of  the  general  assembly ;   provided  that 
two  Uxllot-boxes  shall  be  used,  and  those  electors  who  re>ido  in 
district  number  one  shall  deposit  their  ballots  in  one  Ivix,  awl 
those  electors  who  reside  iu  district  number  two  shall  deposit 
their  ballots  in  the  other;  and  if  a  majority  of  the  electors  of 
one  district  shall  vote  "for  school,"  and  not  a  naajority  of  the 
ele(!tors  of  both  districts  combined,  then  in  that  event  the  school 
shall  be  established  in  the  district  where  the  said  majority  of  the 
ballots  were  c*ast,  and  the  trustees  named  in  this  act  who  reside 
in  the  said  school  district  shall  be  trustees  of  said  school. 

Section  (5.  That  J.  C.  McCaskill  (and  others  named)  in  school 
district  number  one,  and  J.  B.  Wilkinson  (and  othei's  namwl)  in 
school  district  number  two,  be  and  they  are  hereby  constitntetl  a 
board  of  trustees  for  the  graded  school  for  the  whites  in  school 
districts  number  one  and  two,  and  are  incorporated  by  the  name 
of  the  Shoe  Heel  Graded  School,  and  may  sue  and  be  sued,  have  a 
common  seal,  purchase  and  hold  real  and  personal  pro|)erty,  n<»t 
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cxcH-Hxlin*^  tun  thousand  clolIai>?  in  vnlue ;  and  shall  have  power 
to  fill  all  vacancies  oanirring  in  said  board;  to  employ  and  dis- 
miss teachers  and  regulate  their  salaries ;  to  suspend  and  expel 
any  pupil,  and  do  all  such  acts  as  shall  be  nc<ressary  to  carry  on 
s:iitl  <rraded  school.  Thev  shall  ele<*toncof  their  numl)er  chair- 
man,  and  one  as  secretary,  and  prescribe  their  duties. 

i<evtion  8.  The  board  of  trustees  may  admit  as  pupils  in  said 
gradetl  school  children  who  reside  without  the  boundaries  of 
said  school  district,  upon  the  payment  of  such  rates  as  shall  be 
fixe<l  bv  the  l)oard. 

Section  10.  Provides  that  the  funds  raiswl  for  these  districts 
under  the  geneml  s^^hool  law  shall  be  used  for  the  benefit  of 
said  gnide<l  school. 

Xext  before,  at  the  time  of,  and  next  after  the  |)assage  of  this 
act,  there  were  established  in  the  county  of  Robeson,  Shoe  Heel 
districts  number  one,  two  and  three,  each  Ixjing  separate  and 
distinct  from  the  other,  as  provided  by  law.  After  the  passage 
i»f  the  act,  the  county  commissioners  undertook,  by  their  order, 
made  at  the  request  of  citizens  of  district  number  three,  to  con- 
solidate districts  one  and  three,  and  at  the  election  held  under  tlie 
act,  these  two  districts  were  treated  as  district  number  one,  and 
the  registered  voters  in  both  districts  voted  as  electore  in  district 
nuinl)er  one.  A  majority  of  the  votes  cast  in  this  consolidated 
district  were  "  for  school,"  as  were  a  majority  of  the  votes  in 
district  number  one,  as  constituted  before  the  consolidation.  A 
majority  of  the  votes  cast  in  school  district  number  two  were 
for  "  no  s<rhool." 

Ti-eating  the  election  held  as  regular,  and  there  appearing  to 
have  Wv.n  a  majority  of  the  votes  cast  in  district  number  one 
in  favor  of  the  graded  school,  the  county  commissionei's  pro- 
ceeded to  levy  the  tax  as  allowe<l  by  the  statute,  for  the  support 
of  the  school,  and  placnnl  the  tax-list  in  the  hands  of  the  sheriff 
for  collection,  and  the  sheriff*  was  a!)out  to  pnx'ced  to  colUvt  the 
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The  plaintiff'?*  allege  iu  their  coniplaint  ihat  ihev  are  tax- 
payers in  Shoe  Heel  sehuol  districts  iiumber  one  ami  tiiree  fur 
white  ehildren  in  the  euuiitv  of  Robeson  ;  that  the  count v  cum- 
missiouers  had  no  authority  to  consolidate  scho(»l  districts  niim- 
lx»r  one  and  three,  and  that  their  actic»n  was  therefore  null  and 
void  ;  that  as  a  eonse([uence,  the  election  held  under  the  act  was 
illegal  and  nugatory;  that  the  lax  laid  was  therefore  unlawlul, 
and  the  said  sheriff  had  no  legal  authority  to  collect  the  same; 
and  they  demanded  judgment  that  an  injunction  issue  restrain- 
ing the  defendants  and  their  agents  from  collecting  the  said  tix, 
and  from  paying  to  the  trustees  nameil  in  the  siiid  act  any  part 
of  the  public  school  mon(\v  for  the  gradeil  school  <*ontemplate(l 
l)v  the  act. 

I'pon  notice  and  motion  the  court  granted  an  injunction  n.'- 
straining  the  defendants,  their  agents  and  servants,  from  collw't- 
ing  any  tax  levied  in  and  on  account  of  school  disiri<'t  numlxT 
three  for  white  ehildren  for  a  graded  school,  until  the  hearinj; 
of  this  action.     From  this  order  ihe  defendants  appealed. 

MC'^srs.  J.  I),  iSluiLV  and  Frank  McXci/Iy  for  t>laintifts. 
Mr,  7\  A,  ilcXeiJf,  for  defendants. 

Mkurimon,  J.  That  it  is  within  the  power  and  is  the  prov- 
ince of  the  legislature  to  subdivide  the  territory  of  the  stale 
and  invest  the  inhabitants  of  such  subdivisions  with  eoqwrate 
functions,  more  or  less  extensive  and  varied  in  their  (iharactor, 
for  the  purj)oses  of  government,  is  too  well  settlal  to  admit  of 
any  serious  question.  Indeal,  it  seems  to  he  a  fundamental  fea- 
ture of  our  system  of  free  goverrunent,  that  such  a  power  is  in- 
herent iu  the  legislative  branch  of  the  government,  limited  and 
regulated,  as  it  may  be,  oidy  by  the  organi<*  law.  The  <*onstitu- 
tion  of  the  state  was  formed  in  view  of  this  and  like  fundamental 
principles.  They  permeate  its  jirovisions,  and  all  statutory  en- 
a<ftments  should  l)e  interpret e<l  in  the  light  of  them,  when  they 
apply. 

It  is  in  the  exercise  of  such  j)owcr  that   the  legislature  alone 
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ran  (Tcate,  directly  or  iiidircrtly,  counties,  townships,  school  dis- 
tricts, road  districts,  and  the  Iik(»  snlxli visions,  and  invest  them, 
and  agencies  in  them,  with  powers  corporate  or  otherwise  in 
tbeir  nature,  to  effectuate  th(*  purposes  of  tlie  government, 
whether  these  Iw  h)cal  or  ;;eneral,  or  both.  Such  organizations 
arc  intended  to  Ik^  instrumentalities  and  agencies  employetl  to 
aid  in  the  administration  of  the  government,  and  are  always 
under  the  control  of  the  power  that  created  th(»m,  unless  the 
same  shall  he  re-Jtricted  hv  some  constitutional  limitation. 
nonc(\  the  legislatun*  may,  from  time  to  time,  in  its  disciX'tion, 
nl)olish  them,  or  enlarge  or  diminish  their  boundaries,  or  increase, 
nuxlify  or  abrogate  their  powers.  It  may  provide  that  the 
ai^ents  and  officers  in  them  shall  1h?  elected  by  the  electors,  or  it 
may  appjint  them  directly,  (»r  empower  some  agency  to  appoint 
them,  unless  in  cases  where  tht^  constitution  j)rovides  otherwise, 
and  charge  them  with  duties  specific  and  mandatory,  or  general 
and  discn^tionary  in  their  character.  Such  power  in  the  legisla- 
ture is  general  and  com|>rehensive,  and  may  be  exercisixl  in  a  * 
great  variety  of  ways  to  accomph'sh  the  ends  of  th(^  gov(M*nment. 
Shf(e  \\  JoncAj  ]  Ire<l.,  -114;  Mllfs  w  \Vtf/lam.^y  11  Ired.,  008; 
Lorn  \\  Scheucky  12  Ired,  *504;  Tivjlov  v.  ('ommissionrrSj  2 
Jones'  E<i.,  141  ;  Mdiihf  v.  liairifjh,  4  Jones'  l^i.,  o7();  IIUl  w 
^  omiiiimonevHy  iu  X.  (\,  .*»<)7  ;  ('onirn  of  i^nrrUuch  w  (hnirti 
of  Dare,  79  X.  (\,  oO");  IWifi^on  \\  <  bmrui^sloncru^  iS2  X.  (\, 
17:  (^)oley  Const.  Lim.,  101-L>-:J;  1  IVdl.  Mun.  Corp.,  §10 
and  note,  ;J81 ;  Cooley  on  Tax.,  110,  d  seq, 

ft  is  not  essential  that  such  subdivisions  of  terrilorv  siiall 
ahvavs  Ix^  creat(^l  directly  bv  legislative  enactment.  In  inanv 
c-a«»s,  certain  existing  agencies,  or  agenci(s  to  be  provided,  are 
niiuireil  by  ^tatute,  to  establish  them,  and  when  (Established^ 
they  Ix^'ome,  by  the  force  of  law,  investtnl  with  certain  powers 
and  re<]uired  to  disch:u'g<'  pres<»ril)ed  duties 

Whenevor  such  ag(Micies  an*  created,  whatever  their  pnrp()>(». 
<»r  the  extent  or  character  of  their  pow(M'«?,  they  are  the*  creatures 
t»i'  the  legislative  will  and  subject  to  its  (-ontrol,  and  such  agen- 
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cics  can  only  exercise  such  powers  as  may  be  eonferi-ed  u\nm 
them  and  in  the  way  and  manner  prescribed  by  law. 

The  powers  conferred  u}>on  such  politiciil  agencies  are  either 
express  or  implied.  The  express  jewel's  are  such  as  arc  wn- 
ferred  in  terms  by  statute;  the  implied  powers  are  such  as  ait* 
necessary  to  carry  into  effei't  those  expressly  conferretl,  and  an* 
therefore  presumed  to  be  granted.  It  may  not  always  be  easy 
to  determine  the  extent  of  the  j)owei>  thus  conferred,  but  tlicv 
are  to  l>e  eonstrue<l  with  refercntvto  the  object  of  their  creation, 
and  given  such  reasonable  interpretation  as  the  terms  of  the 
statute  and  the  purposes  had  in  view  by  it  will  warnint.  When 
j>articular  powers  are  conferred  and  specific  things  aix^  re<piiml 
to  lx»  done,  and  nothing  is  left  to  discretion,  the  power  must  Ik* 
strictly  observcxl,  at  least  there  must  Ik*  a  substantial  compliaiuv 
with  the  statutorv  direction.  If  there  should  l)e  a  material  ih- 
parture  from  the  directions  of  tlie  statute,  in  the  exercise  of  a 
power  not  conferred,  the  act  done  would  be  void. 

Now  applying  these  j)rineiples  to  the  case  before  us,  we  arc 
clearly  of  opinion  that  the  county  ccmimissioners  exceeded  their 
authoritv  and  the  election  held  was  void. 

By  the  general  school  law  of  this  state,  TnK  Codk,  S!i2i')45, 
2546  and  2.')49,  county  (commissioners  are  constituted  the  l)oard 
of  educsition  for  their  inspect ive  counties,  and  :ls  such  l)oanl  <>f 
education,  they  are  charged  with  the  general  management  of  the 
public  schools  in  their  counties;  they  are  empowered  to  dei-ido 
all  controversies  and  questions  relating  to  the  boundaries  of  school 
districts,  and  to  see  that  the  general  school  laws  are  enforced; 
and  it  is  further  made  their  duty  to  "lay  off  their  repective  coun- 
ties into  convenient  school  districts,  consulting  as  far  as  practi- 
cable the  convenience  of  the  neighborhood.  They  shall  desig- 
nate the  districts  by  number,  as  school  district  number  one,  school 
district  number  two,"  and  so  on.  Their  powers  as  the  county 
Iwartl  of  education  are  derived  from  public  school  laws,  ami 
apply  only  to  such  schools;  they  do  not  apply  to  other  scIkkiIs, 
unless  in  cases  where  they  may  ho  extended  to  embrace  them  by 
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particular  statute;  and  in  suHi  (ases  they  tx>ul(l  only  exercisotho 
special  powers  conferred. 

It  appears  that  the  county  oommissiouers  of  Robeson  county, 
in  their  capacity  a9  the  county  board  of  education,  had,  prior  to 
the  8th  of  March,  1883,  laid  off  their  county  into  convenient 
school  districts,  and  esi>ecially,  for  the  purposes  of  this  (nise,  they 
had  laid  off  "Shoe  Heel  school  districts  known  as  districts  num- 
ber one  and  two,  for  white  cliildren ;''  and  also  Shoe  IIccl  school 
district  number  three.  These  districts  were  establisliwl  and 
entirely  separate  and  distinct,  each  from  the  other,  as  the  law 
required  and  allowed. 

The  legislature,  for  causes  satisfactory  to  it,  probably  upon 
application  of  the  people,  passed  the  act  of  1883,  ch.  282,  the 
plain  pur{)Ose  of  which  is  to  extend  to  Shoe  Heel  school  districts, 
known  as  number  one  and  two,  in  addition  to  the  advantage  of 
the  ordinary  public  schools,  that  of  a  graded  school,"  if  the  elec*- 
tors  of  those  districts  should  vote  at  an  election  to  \ye  held  for 
the  purpose  in  favor  of  levying  an  annual  assessment  ui)on  the 
taxable  property  and  polls  in  those  districts,  as  prescribed  by  the 
act,  for  the  support  of  such  gradetl  school.  The  advantage 
intended  to  be  conferred  was  sjKK»ial  and  local,  and  it  involved 
the  exereiso  of  the  taxing  power  for  an  indefinite  pericxl  of  time 
in  the  future.  The  school  provided  for  was  to  be  separate  atul 
distinct  from  the  ordinary  public  schools,  and  outside  of  the 
general  public  school  laws,  and,  therefore,  not  under  the  manage- 
ment of  the  county  board  of  education."  So  much  of  the  public 
school  moneys  as  might  be  due  to  those  districts  was  to  l)e  paid  to 
the  proposed  graded  school  authorities.  This  apj)ears  upon  the 
face  of  the  act  itself.  It  provides  for  a  board  of  trustees,  in- 
corporates and  confers  upon  them  important  corporate  powers, 
giving  them  the  entire  supervision  and  control  of  the  school. 
There  is  nothing  in  the  act  going  to  show  that  the  county  board 
of  education -should  have  control  or  management  of  the  sc^hool 
in  any  respect,  when  established.  The  graded  school  provided 
for,  and  the  corporate  authority  c^onferred  upon  its  board  of  trus- 
tees, embraced  the  definite  area  of  the  two  districts  number  one 
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iiiul  two,  and  no  power  could  (rliuuge  this  boundary,  ex wpt  the 
h\iri>latiii('.  The  tut  einimiccd  and  applied  to  those  bouDdarioii 
and  none  others,  and  neither  the  board  of  eiluesition  nor  any 
other  a<^»ney  was  authorized  to  change  them.  The  effect  of  the 
act  for  the  purposes  of  the  j^raded  whool,  is  to  put  those  two  dis- 
tricts bevond  the  control  of  the  countv  board  of  ixlucation  for 
any  purpose,  under  existing  laws. 

It  is  to  bo  presumed  thcnj  were  special  and  weighty  <'onsiilor- 
ations— such  as  the  number  of  inhabitants,  the  nunilier  of  school 
children,  the  amount  of  the  taxable  property,  the  couvenienw 
«»f  the  people,  and  the  like  considerations,  that  prompted  the 
passa;>'e  of  the  act.  There  is  nothing  in  it  that  indicates  a  gen- 
eral purpose  to  extend  the  benefit  of  such  schools  to  the  people 
generally  ;  (hi  the  contrary,  as  the  general  school  law  of  the  state 
provides  schools  for  all  clashes  of  people,  the  inference  is 
that  such  was  not  the  purpose.  Besides,  graded  s^'hools 
in  many  locidities  in,  the  state,  for  local  considerations,  arc 
incorporated  by  special  statute  for  the  ])urpose.  The  j)ur- 
posc  of  the  act  belbre  us  was  sjieciaj  and  local.  Particukr 
agencies  invcst(Hl  witli  detined  powers  and  supplied  with  appro- 
priate means,  were  }n'ovided  to  cfTLvtuatc*  that  purpose.  The 
school  districts  were  established,  known,  particularly  designated, 
under  the  law. 

It  was  convenieut  and  ap])ropriate  to  charge  the  county  com- 
missioners with  the  particular  duty  of  liolding  the  elwtion  to 
lake  the  voic(»  of  the  people  as  to  the  assessment.  They  being 
the  county  board  of  commissioners,  in  the  oixlinary  course  ol" 
such  thiugs,  ought  to  direct,  supervise*  aud  detenu i no  tlie  result 
of  the  election.  This  duty,  however,  involved  no  exercise  ol* 
judgment,  except  to  ascvrtain  the  result  of  the  vote ;  and  with 
this  exception  it  was  purely  ministerial.  They  were  ehargol 
simply  to  hold  the  eh^ction  and  determine  the  result^  and  the  aet 
contemplates,  that  if  the  school  shall  be  (^tablishcxl,  it  is  not  to 
be  under  their  control,  but  under  the  control,  super\  i>ion  and 
direction  of  the  boainl  of  trustei^s. 

There  is  not  the  slijjjjitest  intimation  in  the  terms  of  the  act. 
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or  arising  by  irnpIi(*atioi),  of  a  purpose  to  embnice  any  scho'^1 
district  except  tlie  two  therein  mentioned.  There  is  not  the  rc- 
niotesl  implication  arising  from  any  words  or  provisions  in  tlu' 
act,  or  any  general  legislative  policy  of  which  we  have  any 
knowledge,  or  from  the  officii  and  duties  of  the  county  board  of 
cilucation,  of  authority  in  the  county  commissioners  to  consoli- 
<late  the  school  districts  number  one  and  thn>e,  for  the  purpose-; 
of  the  proposed  graded  schor)l.  Indeed,  as  we  have  said,  tljt; 
eflFect  of  the  act  is  to  put  the  two  districts  mentioned  in  it,  out- 
side of  and  beyond  their  control,  while  they  continued  to  havo 
the  general  management  of  the  other  public  school  districts  in 
their  county.  The  act  contemplates  a  permanent  school  to  Ik- 
kept  up  indefinitely  as  to  the  time  of  its  existence,  and  by  the 
special  agencies  and  means  provided  in  those  districts. 

We  cannot  see  the  slightest  authority  in  the  (»ounty  board  of 
whicmtion  frn*  consolidatin«:  the  districts  one  and  three.  Thcv 
might  as  well  assume  to  consolidate  school  districts  four  and  five, 
or  all  the  school  di.stricts  in  the  county,  with  district  numbor 
imo  with  a  view  to  give  them  the  IxMicfit  of  the  graded  schot;). 

It  appears  that  the  people  in  district  number  three  desired  to 
have  the  benefit  and  advantages  arising  from  the  graded  scIkm*]. 
Then,  they  ought  to  have  asked  the  legislature  to  embrace  them 
in  the  act  providing  for  it.  The  legislature  might  or  mi<jlit  not 
have  grante<l  their  application.  It  alone  could  do  so.  It  w;is 
not  unmindful  that  pupils  outside  of  districts  one  and  two 
might  desire  to  attend  the  school,  for  it  is  provided  in  the  act 
that  such  pupils  may  attend,  in  tlie  discretion  ()f  the  trustee^. 
This  provision  tends  to  show  that  the  legislature  advisedly  'lid 
not  intend  to  embrace  any  but  the  two  districts  mentioned  in  th^- 
act. 

\Vc  are  forced  to  the   conclusion  that  the  countv  ('(Mnmissiou- 

ers,  in  their  caj)acityas  the  county  board  of  educnt ion,  mis.ippre- 

heudcil  the  extent  of  their  |»owers,  and  that  they  had  no  ciutlxn- 

itv  to  consolidate  the  sch(K)l  distrl<»{s  number  one  and  three,  aiul 
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tljtit  ihcir  action  in  tliat  respect  was,  tlierfore,  void  and  of  ikj 
effect. 

We  think,  also,  that  the  election  held  was  illegal  and  void, 
because  it  was  not  held  as  directed  by  the  statute.  What  effect 
the  consolidation  of  districts  number  one  and  three  mav  have 
had  upon  the  minds  of  the  electors  voting,  inclining  them  to 
vote  for  the  assessment,  and  upon  other  electors  who  did  not 
vote,  in  keeping  them  from  the  elcxjtion,  it  is  impossibk*  to 
determine. 

It  may  be,  that  the  mistake  of  the  county  commissioners  ciin 
be  remedied  by  holding  an  election  upon  reasonable  noti(*e  in 
districts  number  one  and  two,  as  diriH'ted  by  the  act,  treating 
tlie  time  fixed  in  the  act  for  holding  the  election  as  directory, 
l)ut  that  question  is  not  before  us,  and  we  are  not  at  liberty  to 
decide  it.  Grady  v.  Commissioners ^  74  N.  C,  101 ;  Buckman 
V.  (^ommissloncrsy  80  N.  C,  121. 

The  court  proi>erly  granted  the  injunction,  and  there  is  no 
error  in  this  respect.     I>et  this  be  certified. 

Xo  error.  Affirmed. 

Tn  same  CASK: 

Mekrimox,  J.  In  this  ease  both  plaintiffs  and  defendants 
appealed  to  this  (^ourt.  AVc  have  decided  the  material  questions 
j)rcsented  in  the  defendants'  appeal,  supra. 

The  plaintiffs  appealed  on  the  ground  that  the  court  refused 
to  restrain  the  defendants  from  colle(?ting  the  assessments  Icviinl 
in  school  district  number  one.  For  the  reasons  statal  in  the 
opinion  in  the  defendants'  appeal,  we  held  that  the  election  held 
in  Shoe  Heel  district  number  one,  as  consolidated  with  school 
district  number  three,  was  illegal  and  void.  Most  of  the  rea- 
sons assigned  in  support  of  that  decision  apply  here.  We  think 
the  election  held  was  w^holly  void  as  to  both  the  districts  num- 
ber one  and  three,  and  in  number  two  as  well,  and  therefore 
the  assessments  in  district  number  one  were  improperly  levied 
and  cannot  be  collected. 
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The  plain  purpose  of  the  statute,  was  the  establishment  of  a 
graded  school  for  white  children  in  Shcxi  Heel  district  known 
as  districts  number  one  and  two.  With  that  object  in  view, 
the  act  provides  that  an  annual  assessment  as  provide<l  for, 
should  be  levied  upon  the  taxable  property  and  polls  in  those 
districts,  for  the  support  of  such  school,  if  a  majority  of  the 
elet^tors  therein  should  vote  at  the  election  directed  to  be  held, 
"for  school,"  or,  in  case  a  majority  should  vote  in  one  district 
"  for  school,"  and  a  majority  in  the  other  should  vote  "  no 
sc'hool,"  then  the  assessment  should  be  made  in  the  district 
voting  "  school,"  as  allowed  by  the  act. 

Thus  it  will  be  seen,  that  there  was  a  common  purpose  as  to 
both  districts,  and  the  election  directed  to  be  held  was  to  mate- 
rially affect  this  purpose  in  both  or  either,  as  it  might  result  one 
way  or  the  other  in  each.  If  there  should  be  a  majority  "  for 
school "  in  each,  then  the  as.'^essment  should  be  levied  in  Iwth ; 
if  (here  should  be  such  a  majority  in  but  one,  then  the  assess- 
ment should  only  be  made  in  that  one.  A  variety  of  consid- 
erations might  readily  influence  the  electors  in  both  districts  to 
vote  "  for  school,"  or  for  "  no  school." 

If  the  population,  number  of  school  children,  the  property 
suiiject  to  assessment,  and  other  considerations,  in  their  extent 
and  variety,  should  combine  to  make  the  contemplated  school  a 
u««cful  and  successful  one,  the  elector  might  readily  vote  "  for 
whrK)l";  on  the  other  hand,  if  these  considerations  should  bo 
such  as  not  to  give  promise  of  such  results,  he  might  just  as 
readily  vote  "  no  school."  And  so,  an  elector  in  either  district, 
might  be  influenced  to  vote  "for  school,"  if  district  numl)cr 
three,  with  its  population,  school  children,  taxable  property  and 
like  favorable  considerations,  could  be  brought  into  and  made  a 
part  of  school  district  number  one. 

In  another  view,  an  elector  might  justly  have  refused  to  attend 
the  election  and  vote  one  way  or  the  other,  upon  the  ground  that 
he  believed  the  election  to  be  illegal.  Indeed,  it  appears,  that  a 
very   considerable  number  of  the  electors  did  not  vote  at  the 
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..L  V.  (OMMISSIONERS  OF  ROBKSON  COUNTY. 

>  "n<f  County  (  hmmu'tsioners — School  J )is1ncUi. 
iScppylhilms  in  preceding  case. 

lOTioN  for  injunction   in  an  action  pending  in  Koueson 
ipcrior   Court,   at  (Mianibers    in   Fayettevillo,    in    December, 
l>*>i^:iy  before  JfrKoy,  J, 
The  plaintiff  appealwl. 

3/if.  J.  I).  Shutr,  for  plaintiff. 
M/\  T.  A,  MvXeUI^  for  defendants. 

Merrimox,  J.  This  e:ise  is  in  all  material  respects  like  that 
of  McCornuK:  v.  Commiftsioncrs,  avfe. 

The  statute,  Acts  1S83,  ch.  292,  is  in  no  material  respects 
different  from  the  statute,  Acts  1883,  ch.  282,  construed  in  the 
<u<e  cite<l  ^i/p/vr,  exeej>t  that  it  provides  for  the  "  Tjumberton 
(jraded  School,"  to  be  established  in  Ijumberton  sdiool  district, 
known  as  district  Xo.  70  for  white  children  in  Kol)eson  county. 
It  was  ratified  and  bt»c:ime  operative  on  the  0th  of  March,  1883. 

At  the  time  of  the  passage  of  the  aet  (ch.  292),  the  school 
district  Xo.  70  was  laid  off,  ascertained  and  established  a(?cord- 
inir  to  law. 

After  the  passage  of  this  act,  the  county  commissioners  on 
tho  19th  of  April,  1883,  undertook  to  change  the  boundary  of 
<listrict  X^o.  70,  in  <[uestion,  whereby  they  materially  reduced 
the  same  in  area,  and  left  out  of  the  district  numerous  citizens 
and  very  considerable  taxable  property.  This  order  seems  to 
have  !x?en  made  mainly,  if  not  wholly,  at  the  instance  of  tax- 
payers who  desired  to  l)e  left  out  of  the  district,  with  the  view 
to  esca|)e  the  assessment  prescribed  and  allowed  !)y  the  act,  if  a 
majority  should  vote  in  fiivor  of  it.  The  elect ioii  was  held  at 
the  time  dejMgnated  in  llie  act,  within  the  district  a^  retluced  in 
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clectiou,  for  this  or  some  other  cause.  The  purpo.se  of  the  olw- 
tioa  was  to  ascertain  tlie  true  voice  of  the  elector's  in  both  dis- 
tricts upon  the  (juestion  of  the  annual  assessment,  in  view  of 
the  condition  and  circumstances  of  those  districts,  uninfluenwl 
by  considemtions  beyond  and  outside  of  them.  The  view  uv 
have  taken  goes  to  show  that  the  election  as  held  did  not  serve 
that  purpose*,  at  all  events,  it  may  not  have  done  so,  and  it  was 
not,  therefore,  the  election  coutemphUed  and  reriuiral  lo  be  held 
by  the  statute. 

The  county  commissionei's  misapprehended  the  extent  and 
nature  of  their  power.  It  is  very  clear  that  thev  had  no 
authority  to  consolidate  districts  number  one  and  thiXM?,  and, 
however  praiseworthy  their  motives  may  have  been  to  extend 
the  benefits  of  the  graded  school  to  district  number  three,  their 
action  was  unauthorized  and  void,  and  the  election  held  was 
likewise  illegal  and  inoperative.  The  object  of  tlie  statute  was 
such  as  we  have  attributed  to  it.  To  what  extent  and  in  what 
wav  the  unwarranted  action  of  the  commissioners  influen(t'<l 
the  electors  in  district  number  two  to  vote  "  for  school,"  and 
otluM's  of  them  not  to  vote,  as  thev  would  have  done  if  the 
elect i(m  had  been  properly  held,  it  is  impossible  to  ascertain. 

The  election  was  illegal  and  void,  and  hent^  the  assessment 
levied  upon  the  properly  and  polls  in  district  number  one  was 
unauthorized  and  illegal,  and  the  court  l>elow  ought  to  have 
granted  the  injunction  as  prayed  for  by  the  plaintiffs,  until  the 
final  hearing  of  the  action. 

Other  questions  as  to  the  validity  of  the  act  were  discusswl 
on  the  argument  l>cfore  us,  but  the  view  we  have  taken  and  the 
grounds  upon  which  we  base  our  decision,  render  it  uunecc^.siiry 
to  decide  them  now. 

Therc  is  error,  for  which  the  judgment  of  the  court  Ik^Iow 
must  be  modified,  by  granting  the  injunction  as  prayed  .t«»r, 
restraining  the  defendants  from  collecting  the  assessments  It-vicd 
in  district  number  o:io^  and  to  that  en<l,  lot  this  opinion  bo  t-cr- 
tified  U)  the  supcri'T  court  of  Ivobcsi»:i  county.      It  :-  .^  >  (K<!t»;\»  \. 

Krrnr.  Iu-vit^  iI. 
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J.  II.  CALDWELL  v.  COMMISSIONERS  OF  ROBESON  COUNTY. 
Count lrf<  and  County  (  bmmi^ioners — School  DistrieU. 

See  Fvilabus  in  preceding  case. 

Motion  for  injunction  in  an  action  pending  in  Robeson 
Superior  Court,  at  (.•hanibers  in  P'ayetteville,  in  December, 
18S:j,  before  tMcKoy,  J. 

The  plaintiff  appealed. 

3/i".  •/.  I).  Sli(ur,  for  plaintiff. 
Mr.  1\  A,  McNcUl,  for  (lofcndants. 

Mekrimox,  J.  This  c;ise  is  in  all  material  respects  like  that 
of  McConncH'  v.  Commissioners,  ante. 

The  statute,  Acts  IHS.'],  ch.  292,  is  in  no  material  respects 
<lifferent  from  the  statute,  Acts  1883,  ch.  282,  construed  in  the 
case  cite<l  ^?/;^/-«,  except  that  it  provides  for  the  "Lumberton 
Graded  School,"  to  l)e  established  in  Lumberton  school  district, 
known  as  district  No.  70  for  white  children  in  Roljcson  county. 
It  was  ratified  and  became  operative  on  the  9th  of  March,  1883. 

At  the  time  of  the  passage  of  the  act  (ch.  292),  the  school 
district  No.  70  was  laid  off,  ascertained  and  established  acrcowl- 
ins:  to  law. 

After  the  passage  of  this  act,  the  county  commissioners  on 
the  19th  of  April,  1883,  undertook  to  change  the  boundary  of 
district  No.  70,  in  (juestiou,  Avhereby  they  materially  reduced 
the  satne  in  area,  and  left  out  of  the  district  numerous  citizens 
and  very  considerable  taxable  property.  This  order  seems  to 
have  been  made  mainlv,  if  not  wholly,  at  the  instance  of  tax- 
payers  who  desired  to  he  left  out  of  the  district,  with  the  view 
to  escajKj  the  assessment  prescu'ibed  and  allowed  by  the  act,  if  a 
majority  should  vote  in  fiivor  of  it.  The  election  was  hold  at 
the  time  desiijnated  in  the  act,  within  the  di-trict  ns  retlucwl  in 
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areu,  the  electors  outside  of  this  boundary,  but  within  the  boun- 
dary as  established  at  the  date  of  the  ratification  of  the  act,  not 
voting  or  participating  in  it,  and  a  part  of  the  electors  inside  of 
the  reduced  area,  not  voting.  The  majority  of  the  votes  cast 
were  in  fiivor  of  the  assessment. 

The  purpose  of  the  statute  was,  plainly,  to  establish  a  graded 
school  in  school  district  No.  70  as  it  existed  at  the  time  the  act 
was  ratified,  and  to  assess  the  taxpayers  therein  as  prestTibotl, 
if  a  majority  of  the  qualified  voters  therein  should  vote  *'  for 
st^hool."     The  legislature  had  power,  and  it  was  its  sole  provinw 
to  so  provide,  and  in  view  of  the  nature  and  importance  of  tlie 
thing  to  be  done,  it  must  be  presumed  that  there  were  control- 
ling considerations  that  led  it  to  designate  district  No.  70  as  the 
locality  where  the  school  should  be  established  and  within  which 
the  taxable  property  and  polls  should  be  assessed  to  support  it, 
if  the  majority  of  the  electors  should  vote  in  favor  of  it.     The 
power  to  designate  the  location  of  the  school  and  provide  for  ifc» 
support  rested  solely  in  the  legislature — its  action  was  conclus- 
ive, unless  it  had  seen  fit  to  authorize  the  county  commissioners, 
or  some  other  agency  to  change  it.     Tlicj'e  is  nothing  in  the  act 
express  or  implied,  that  we  can  sec,  that  indicates  any  such  pur- 
pose as  that  last  mentioned,  nor  is  there  any  policy  of  the  state, 
or  in  the  nature  of  the  office  of  the  county  commissioners  as 
such,  or  as  the  county  board  of  education,   that  implies  such 
power.     The  public  school  law  confers  their  powers  and  author- 
ity to  manage  the  public  schools  and  establish  school  districts. 
It  cannot  be  supposed,  in  the  absence  of  any  provision  in  the 
act  to  that  effect,  or  in  any  statute,  that  the  legislature  intended 
to  confer  on  the  county  commisslonei's  as  such,  or  as  the  county 
board  of  education,  to  make  school  district  number  seventy,  for 
the  purposes  of  the  grade<l  school,  greater  or  smaller,  or  remove 
it  entirely  from  where  it  was  at  the  time  the  act  was  ratified,  at 
their  discretion,  or  as  their  judgment  might  suggest,  ought  to 
be  done.     It  might  have  so  providetl,  but  it  did  not,  and  the 
power  to  do  so  is  not  inherent  in  the  countv  commissioners  as 
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such  or  as  the  couuty  hoard  of  cclucatiou.  The  county  coni- 
inissioncivj  were  requireil  hy  the  act  to  submit  tlie  que^tiou  of 
asst»ssmeiit  to  the  qualifieil  voters  of  the  district  designated  in 
the  act.  This  done,  their  powers  were  to  be  at  an  en<l.  Th(» 
school,  when  estabh'phcxl,  was  to  be  exchjsively  under  the  control 
of  the  board  of  trustees  provide<l  for,  in  the  exercise  of  their 
(H)ri>orate  functions. 

In  undertaking  to  change  the  bounds  of  the  di»*trict  in  ques- 
tion, the  county  commissioners  transcended  their  powers  under 
the  statute.  The  voice  of  the  qualified  voters  to  be  taken  w{is 
not  taken.  The  election  was  void,  and  the  .-issossnients  were 
unauthorized.  The  a)urt  ought,  therefore,  to  have  grantcnl  tluj 
injunction  as  praycnl  for  in  the  comphiint.  MrConnac  v.  Cnh}~ 
niijislonerHy  ante.  % 

The  order  denying  the  motiou  for  an  injunction  must  be 
reverse<l.  Let  this  l)e  certified  to  the  superior  court  of  Robeson 
(•ounty  to  the  end  that  tlie  court  may  pro(eed  according  to  law. 
It  is  so  orderal. 

Error.  Reversed. 


U.  (;.  TKOTTER  v.  COMMISSIONERS  OF  SWAIN  COUNTY. 

Counfira  and  County  Commissioners — (hntrnct — CounUr-vlaun — 

Misconduct  in  Office, 

1.  (.)r(lers  upon  the  county  treasurer  were  issued  to  the  jailer  to  par  for  pn>- 

viHions  furnished  prisoners  In  jail,  and  nsslj^ncd  by  him  to  the  plaintifK 
Afterwards  the  commissioners  passed  a  resolution  forbidding  payment  by 
the  treasurer  upon  the  ground  of  official  misconduct  in  the  jailer  in  setting; 
the  prisoners  free  without  requiring  them  to  pay  costs  for  which  they  \\m\ 
been  committed,  thereby  causing  loss  to  the  county;  ITchI,  that  the  :i(  ts 
imputed  to  the  plaintiff ^^  assignor  do  not  constitute  a  bar  to  an  nctio:i  in 
recover  the  amount  of  the  orders. 

2.  The  nial  feasance  charged  is  u  tort,  and  Js  separate  and  distinct  IVmii  lin* 

contract  out  of  which  the  cause  of  action  arose,  and  theruforiMMinini  ir 
re<Mgnized  as  a  coimter-claim. 

(Joknmn  \\  BeJI^  74  N.  C  ,  ^V),  cit«l  and  :ipprnvctl\ 
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Civil  Action  tried  at  Spring  Term,   18.S:5,  of  Swaix  vSii|R'- 
r'or  Onirt,  he  fore  Averj/,  J. 

The  defendants  appealed  from  the  judgment  of  tlie  court  below. 


No  counsel  for  plaint ifiT. 

31c'H.sr.H.   Wih'ij  \V,  Wl!i<on  nnd   IK  *S.  Md.wn,  for  tlefendnnts. 

Smith,  C.\I.  The  plaintiff  as  assignee  of  W.  A.  McConnell, 
jidler,  sues  to  recover  the  moneys  due  for  board  and  provision?* 
supplied  to  prisoners  eommittetl  to  the  county  prison,  for  all  of 
which  (except  a  small  sum  contested  only,  as  are  the  other  claims) 
ordei's  were  issued  by  direction  of  the  county  commissioners  upon 
the  treasurer,  the  sheriff  then  discharging  the  duties  of  that  office, 
and  delivered  to  the  assignor.  'After  the  transfer  to  the  plaintiff 
and  whilst  the  claims  were  held  by  him,  the  commissioners  passed 
a  resolution  forbidding  the  payment  by  the  treasurer,  assigning 
as  a  ivason  for  the  action  that  information  had  come  to  them 
since  the  order  for  the  issue,  and  not  posses-ed  before,  of  acts  c)f 
<»f!lcial  misconduct  in  setting  prisoners  free  who  had  not  paid 
the  cx)sts  for  which  the  y  had  been  committed,  and  that  theix'hv 
damages  and  loss  had  accrued  to  the  county. 

The  court  refused  to  recognize  the  defence  and  submitted  onlv 
two  i>sues  to  the  jury,  to-wit : 

1.  Hi;ve  the  defendants  paid  the  orders  sued  on? 

2.  Did  tiie  plaintiff's  assignor  furnish  board  to  prisonei-s  of 
tlie  value  of  the  additiimal  sum  claimed  in  the  complaint? 

'J'he  jury  answered  in  the  negative  to  the  first,  and  in  the 
alHrniative  to  the  second  enquiry,  and  judgment  being  rendered 
lor  the  plaintiff,  the  defendants  appealed. 

The  an>wcr  in  a  scrips  of  alleo-ations  of  the  unlawful  libera- 
lion  from  conlinement  of  several  prisoners  by  the  act  of  the 
jailer  in  whose  custody  they  had  been  placed,  without  the  p:iy- 
Mient  of  the  costs  for  which  they  had  respectively  been  com- 
iiiittcd,  presents  this  as  a  defence  to  the  action  and  to  defeat  the 
r' covcrv   of  anv   i)art  of  the  demand.     It   is  not  offered    as  a 
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<*(uinter-<'laini  to  l)c  a"^ccTtaiiied  and  applied  in  extinguishing  or 
rcxliieing  the  sum  claimed  by  the  plaintifTy  as  it  atiould  Im  if  h^) 
intended  {Johnson  v.  Belf,  74  N.  C.,  35o),  and  if  it  had  l>een 
offered  as  such,  it  is  not  such  a  counter-claim  as  is  re(*ognized  in 
the  Code  of  Criminal  Procedure,  §101.  It  is  not  a  cause  of 
action,  recoupment  or  equity  arising  out  of  the  several  contracts 
or  tninsiiclions  set  forth  in  the  complaint,  "  as  the  foundation 
of  the  plaintiiTs  claim,  or  connecte<l  with  the  subject  of  the 
action,"  for  the  assignor's  imputed  official  mlstHnulucf  is  a  mat- 
ter altogether  distinct  and  separate  from  his  right  to  require 
payment  of  supplies  furnished  to  prisonei's  on  behalf  of  the 
countv.  Xor  is  this  a  claim  arisinij  out  of  a  contract  within 
(he  mraning  of  the  second  clause^  of  the  section.  The  malfeas- 
ance chargi'd  is  a  tort  in  contradistinction  to  a  contract  out  of 
which  a  cause  of  action  springs.  To  assume  the  act  to  be  a 
br(*ach  of  contract  upon  the  theory  that  every  pei^son  entering 
into  office,  in  undertaking  iti?  duties  and  responsibilities,  prom- 
ises to  perform  them  with  fidelity  and  to  omit  none,  is  to  con- 
found the  distinction  between  actions  e.r  delicto  and  e.v  contradu, 
(hat  is,  between  Avrongs  committed  and  contracts  broken. 

The  statute  does  not  admit  of  a  construction  that  converts 
every  wrongful  official  act  into  a  breach  of  contract,  upon  the 
a>suniption  that  the  incumbent  promised  not  to  do  aiiV  wrong- 
ful act  nor  to  omit  any  imposed  duty;  for  if  so,  there  can 
s<'arcely  be  any  tort  that  does  not  involve  the  violation  of  a 
contract.  The  discharge  of  the  prisonei's  may  be,  and  without- 
legal  excuse  is,  a  tort,  the  redivss  for  which  must  be  sought  in 
<lauiages  commensurate  with  the  consequent  injury. 

Hut  the  defendants  insist  that  they  owe  and  should  jKiy  noth- 
ing for  these  supplies,  irrespet'tive  of  the  loss  thereby  falling  on 
(he  county,  and  whether  that  loss  is  equal  to  the  claim  or  not. 
In  this  view  the  defence  cannot  be  sustained.  Suppose  an  act  of 
negligence  or  positive  wrong  is  excusiible  in  law,  and  productive 
of  inconsiderable  though  some  loss  to  the  county,  is  his'  just  do- 
fiiand  fur  goods  suj)plied,  however  large  in  irmoi>fit,  forfeite<l  and 
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lost?  Where  full  conipeusation  can  be  obtained  for  the  wrong 
in  it  to  swell  into  such  proportions  as  to  wipe  out  the  large  in- 
debtedness due?  Is  every  act  of  official  delinquency  to  alisorU 
and  destroy  the  whole  claim  ? 

The  statement  of  such  a  propasition  contains  its  own  refuta- 
tion ;  and  these,  its  possible  consequences,  show  its  unsoundness. 
If  it  would  not  apply  in  the  case  supposed,  it  would  apply  in 
none,  and  such  we  take  to  be  the  true  principle. 

Wc  concur  with  His  Honor,  that  the  acts  imputed  to  the  as- 
signor do  not,  if  true,  bar  the  action,  and  hence  were  not  perti- 
nent to  the  issues  involvetl  in  the  action.  There  is  no  error,  and 
the  judgment  must  be  affirmed. 

No  error.  Affirmed. 


J.  F.  MUNDAY  V.  WHISSENHUNT  &  WHISSENHUNT,  Execalow. 

Cantrad —  Champerty, 

A  contract  in  which  the  obligor  engages  to  give  the  obligee  (who  was  not 
authorized  to  appear  for  parties  litigant  and  manage  law-suils)  one-half  of 
the  land  in  dispute  or  one-half  its  value  in  the  event  of  recovery,  as  com- 
pensation for  his  service  in  the  management  of  the  suit,  is  against  public 
ixjlicy,  and  void. 

{Barnes  v.  Strong^  1  Jones'  Eq.,  100;  Martin  v.  Amo9j  13  Ired.,  201,  cited  and 

approved). 

Civil  Acrnox  tried  at  Fall  Term,  1883,  of  Catawba  Su[>c- 
rior  Court,  before  Gravea,  .7. 

The  plaintiff  brought  this  action  to  recover  compensation  for 
services  rendered  by  him  to  David  Whissenhunt,  the  testator  of 
the  defendants,  under  a  contract  in  writing  and  under  seal,  of 
which  the  following  is  a  copy: 

"This  day  I,  Djivid  Whissenhunt,  do  agree  for  said  J.  F. 
Munday,  of  Alexander  county,  to  have  one-half  of  vvh:itevcr  I 
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may  recover  in  the  suit  or  secure  in  Hettlenieut,  Ix'twuen  nie  uuil 
W.  C.  Jones,  for  the  services  I  have  eniploye<I  him  to  do  for 
me  in  the  suit,  or  in  settlement  between  me  and  Jones ;  if  I  suc- 
ceed in  the  recovery  of  the  suit,  or  any  part,  he  is  to  have  the 
half  of  the  land  or  pay  from  me  for  one-half  of  the  worth  of 
the  land  which  is  in  dispute  between  me  and  Jones.  If  I  fail, 
and  save  nothing,  and  Jones  sticceeds,  I  am  not  to  pay  him  any- 
thing for  his  trouble  or  service.  Given  under  my  hand  and  se:il, 
this  8th  of  May,  1880."  (Signed  and  sealetl  by  David  Whissen- 
hnut,  and  witnessed). 

On  the  trial  the  plaintilT  put  this  contract  in  evidence,  and 
offered  proof  going  to  sup|)ort  the  allegations  contained  in  the 
complaint.  After  all  the  evidence  had  been  introduceil,  the 
(*ourt  held  that  upon  the  whole  case  the  plaiutitf'was  not  entitled 
to  recover,  and  instructed  the  jury  to  find  a  verdict  for  the  de- 
fendants. The  plaintiff  excepted  generally  to  this  decision  of  the 
court,  but  assigned  no  special  grounds  of  exception.  The  jury 
rendered  a  verdict  as  instructed,  and  the  court  gave  judgment 
for  the  defendants.     Thereupon  the  plaintiff  appealed. 

J/r.  M.  L.  McCorkley  for  plaintiff. 
Mr.  i.  L,  mtherspoon,  for  defendants. 

Merrimon,  J.  As  no  s|)ecial  gmunds  of  error  are  as.signe<l 
in  the  reconl,  it  becomes  necesssary  to  determine  whether  or  not, 
in  any  view  of  the  whole  record,  the  plaintiff  was  entitled  to 
recover.  His  counsel  insisted  in  the  argument  before  us,  that 
the  allegations  in  the  complaint  constituted  a  good  cause  of  action, 
and  the  defendants  having  denied  the  same,  the  evidence  intro- 
duced on  the  trial  fully  provetl  them,  and,  therefore,  the  court 
erred  in  holding  that  the  plaintiff  could  in  no  wise  recover. 

It  is  a  clear  principle  of  law,  that  an  engagement,  whether 
under  seal  or  by  |Mirol,  to  do  an  immoral  act  or  service,  or  such 
acts  as  amtravene  the  settle*!  poliry  of  the  law,  rannot  bo  upheld 
SL-*  a  Imidiri^  <^>ntracr,  nor  (mu   the  jilain^itf  in  an  action  rr(!ov«M' 
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(Mimpcnsation  for  services  rendereil  under  or  in  pursuanc^eof  sm*h 
engagement.  The  sound  maxitn  of  the  common  law  i-*,  "r/ 
turpi  contractu  non  oritur  actio"  Wliatcver  contravenes  soum! 
morality,  or  the  policy  of  the  law,  vitiates  and  renders  void  any 
contract  or  engagement  into  which  it  may  enter. 

In  our  judgment  the  contract  sued  upon  in  this  case  is  ille^il 
and  void,  because  it  stipulates  for  a  service  to  be  )jerforinc(l  by 
the  plaintiff  that  the  law  forbids,  upon  grounds  of  public  policy, 
and  denominates  maintenance  and  champerty. 

One  Jones  had  brought  his  action  in  the  superior  court  of 
Alexander  county  against  the  testator  of  the  defendants,  to  recover 
a  tract  of  land.     The  plaintiff  in  this  action  was  in  no  way  a 
party  to  or  interested  in  that  suit.     He  was  a  stmnger  to  it,  and 
not  related  to  the  defendant  therein.     He  was  not  a  lawyer,  but 
a  lavman,  and  not  authorized  to  manaore  or  defend  suits  for  other 
people  in  courts  of  justice.     Xevcrthcless,  he  entered  into  a  con- 
tract, the  substance  of  which  was  that  the  plaintiff  in  this  ca<c 
should  aid  the  defendant  in  the  action  mentioned,  in  defending 
and  managing  his  case,  and  receive  as  compeusjition  for  his  ser- 
vices in  that  respect  one-half  of  the  land  in  controvei'sy,  or  one- 
half  its  value,  if  the  defendant  should  secure  it,  or  if  the  suit 
should  be  compromised,  thou   oue-lialf  of  whatever  might  b(» 
realized  or  sjxved  by  such   compromise;  and   if  the  defendant 
should  entirely  fail  of  success,  the  plaintiff  was  in  that  case  to 
get  nothing  for  his   services.     This   comes   clearly  within  the 
meaning  of  maintenance  and  chamjM^rty. 

It  was  not  the  business  of  the  plaintiff  to  advise  about  and 
manage  law-suits,  and  he  had  no  authority  to  do  so.  Ho  inter- 
fered in  a  litigjition  that  in  no  way  (concerned  him,  and  cn::^agcd 
to  help  one  of  the  parties  to  it  (the  defendant),  exactly  how,  dmv 
not  appear,  but  in  some  effective  way,  audio  receive  as  pay  for 
his  services  one-half  of  whatever  advantage  might  l">e  realized  by 
his  emploj'er.  This  is  precisely  what  the  law  forbids.  It  dot*^ 
not  tolerate  or  permit  such  interference.  If  the  plaintiff*  might 
so  interfere  in  the  case  referi'ed  to,  he  may  do  so  in  anv  (*asc\  and 
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(0  any  extent.     If  lie  may  do  k),  every  other  person  may  do 
likewise;  and    it  is  easy  to  sec  that  the    result  would  be  that 
all  manner  of  combinations  and  conspiracies  would  be  brought 
about  to  prevent  and  stifle  justice,  sometimes  in  one  way  and 
sometimes  in  another.     It  is  a  wise,  wholesome  and  necessary 
provision  of  the  law,  justified  by  the  experience  of  ages,  that  men 
shall  not  interfere  in  law-suits  in  which  thev  have  no  interest,  to 
J)elp  one  party  or  the  other  in  consideration  of  a  part  of  tlic 
fruits  of  litigation.     Such  contracts  are  not  only  invalid,  but  it 
is  indictable  at  the  common  law   to   so  interfere.     This  court 
has  uniformly  recognized  and  upheld  the  doctrine  of  the  com- 
mon law  on  this  subject.     In  Barnes  v.  Stron(j,  1  Jones'  E<j., 
100,  it  was  held,  that  a  contract  between  a  father  and  his  son, 
made  during  the  jiendency  of  a  suit  against  the  father,  whereby 
the  son  agreed  to  defend  the  suit  for  the  father,  in  consideration 
(if  receiving  a  part  of  the  property  in  controversy,  in  case  of 
success,  is  void,  as  coming  within  the  prohibition  of  the  common 
law  against  champerty.     This  case  is  a  stronger  one  than  that. 
It  was  insisted  on  the  argument,  that  the  purpose  of  the  i)]ain- 
tifl*was  to  bring  about  a  compromise  of  a  law-suit,  and  not  to 
foment  strife.     If  that  be  granted,  it  was  still  an  interference 
and  taking  sides  for  a  part  of  the  advantage  to  be  gained.     But 
the  contract  shows  very  clearly  it  was  contemplated  that  defence 
was  to  Ikj  made,  and  an  effort  to  secure  the  whole  land  in  contro- 
versy, in  which  cas(»,  the  plaiutitf  was  to  have  one-half  of  it,  or 
half  its  value  in  money.     This  was  champerty,  and  rendereil  the 
contract  void.     Martin  v.  Avios,  13  Ired.,  201  ;  Binnen  v.  Stro/tf/, 
mpra;   7   Wait's  A.  &  I).,  7:3,  et  ser/.;  2  IVdam  Abr.      77/A', 
champerty. 
There  is  no  cnor,  and  the  judgment  must  be  affirmed. 
Xo  cMTor.  Affirmed. 
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J.  I).  ABBOTT  V.GEORGIA  &  NORTH  CAROLINA  RAlLRdAD 

COMPANY. 

Contract — Offieer  of  Railroad  Company — Compensation, 

I.  The  plaintiff  was  elected  secretary  and  treasurer  of  a  railroad  company  at 

:i  salary  fixed  by  one  of  its  by-laws,  and  entered  upon  and  discharged  the 
duties  of  that  office,  until  liis  successor  was  chosen;  Heldf  in  an  action  to 
icc'ovcr  his  salary,  that  the  plaintiff  is  not  required  to  show  that  such  ser- 
vices as  appertained  to  the  office  were  performed,  where  the  answer  of  the 
(lofendant  admits  the  duties  were  discharged  and  offers  no  evidence  to 
support  any  objection  to  the  manner  and  kind  of  service  rendered. 

II.  llrhJ  further :  The  by-law  constitutes  the  contract  between  the  parties,  and 

under  a  stipulation  contained  therein,  the  compensation,  tliough  measured 
by  the  day,  is  continuous  during  the  term  of  service,  and  not  de|>endent 
upon  each  day's  work. 

Oiviii  Action  tried  at  Fall  Term,  1883,  of  Cherokke,  Su- 
perior Court,  before  Gndr/ery  J. 

Tlie  i)laintiff  alleges  that  in  the  month  of  November,  1878, 
he  was  eleetcd  to  the  offiee  of  seei*etary,  a.ssociate<l  with  that  of 
treasurer,  of  the  defendant  company,  by  its  lK)ard  of  directors, 
acting  in  pur^<uance  of  the  by-laws,  at  a  fixed  compensation  of 
two  dolhii's  per  day  for  his  services  and  necessary  expenses,  and 
immediately  entered  upon  the  discharge  of  his  official  duties: 
that  he  continued  to  serve  the  company  in  that  ca|«icity  until 
August  10,  1882,  when  his  resignation,  according  to  its  terras, 
toi)k  cfleci  by  the  appointment  of  a  successor;  and  he  lias  re- 
ct^ivcd  several  sums  of  money,  amounting  to  J786,  which  cred- 
it! d  upon  the  sum  claimed  to  be  due  ($2,348),  reduces  it  to  81,502, 
and  for  recovering  this  residue  the  action  is  brought. 

The  answer  of  the  company  admits  the  election  at  the  time 
spocificul,  and  that  the  plaintiff  at  once  proceeded  to  (Hschai^ 
his  assuuied  duties,  but  it  denies  that  he  continued  in  the  com- 
pany's service  up  to  August,  averring  that  he  ceased  to  act  on 
the  17th  day  of  May  pre(»eding,  and  that  the  books  and  valua- 
ble pa|xjrs  in  his  custody  then  passed  into  the  hands  of  the  prcsi- 
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dent  of  tbe  coropaoy,  and  were  held  by  him  thereafter,  except 
as  they  were  necessary  for  the  succeeding  secretary  and  treasurer 
to  have  them  at  meetings  of  the  directory.  It  is  denied  that  the 
plaintiff  served  during  his  term  of  office  for  1 ,1 74  days,  as  alleged 
by  him  in  the  complaint. 

The  answer  charges,  in  reference}  to  the  credits,  that  the  mon- 
eys represented  in  them  came  into  the  possession  of  the  plaintiff 
in  his  official  capacity,  and  could  not  be  appropriated  to  his  own 
use,  nor  to  any  other,  unless  by  order  of  the  board  of  dii'ectors, 
and  that  this  attempted  application  of  the  fund  to  the  plaintiff's 
demand  is  an  act  of  official  misconduct,  and  in  dire(*t  violation 
of  his  fiduciary  obligations  to  the  company. 

There  were  no  issues  prepared  for  submission  to  the  jury  as 
directed  by  a  rule  of  this  court,  and  now  by  The  Codf:,  §§393 
and  394,  superseding  the  rule,  but  the  trial  was  ui)on  the  matters 
in  controversy  contained  in  the  pleadings  without  eliminating 
them  severally. 

The  plaintiff  exhibited  in  evidence  his  written  resignation, 
tendered  on  May  17,  1882,  and  in  terms  to  take  effect  as  soon  as 
a  successor  should  be  appointed,  proved  the  election  of  one  (i. 
0.  Whitcomb  to  the  office  on  August  10th  following,  and  his 
receipt  on  the  next  day  from  the  plaintiff  of  the  company's  effec^ts 
in  his  possession. 

He  also  introduced  certain  by-laws  adopted  by  the  company 
relating  to  the  offices  of  president,  secretary  and  treasurer,  and 
prescribing  the  duties  of  the  two  last.  The  first  provides  for  the 
election  annually,  of  a  president,  by  the  board  of  directors,  at  their 
first  meeting  after  the  annual  meeting  of  the  stockholders,  and 
for  his  continuance  in  office  for  one  year  and  until  the  election  of 
a  successor,  with  compensation  at  "two  dollars  per  day,  while  in 
actual  service,  over  and  above  his  necessary  travelling  expenses 
while  on  business  for  the  company. 

Those  sections  which  define  and  r^ulate  the  other  two  offict?s 
are  as  follows : 

Secretary:  "It  shall  be  the  duty  of  the  secretary  to  k(»ep  a 
full  record  of  all  meetings  of  the  board  of  directors  and  stock- 
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holders,  and  perform  such  other  duties  as  may  Ik»  required  of 
him  from  tiiue  to  time,  jus  secretary,  by  the  prcsideiU  and 
directors,  who  shall  give  bond  for  the  faithful  performance  of 
the  duties  aforesaid,  and  for  the  delivery  of  all  books,  recoixU 
and  pa  pel's  in  his  possession,  as  secretary,  to  his  successor  in 
ofl[i(.'e ;  said  bond  shall  be  in  the  sum  of  §1,000,  to  be  approved 
by  the  president  and  board  of  directors  before  entering  upon  the 
duties  of  his  office,  and  shall  receive  for  his  serviws  (wo  dc»llar> 
per  day  and  necessary  expenses. 

Treasurer:  "  It  shall  be  the  duly  of  the  trtnisurer  to  take  into 
liis  care  and  keeping  all  the  l)onds,  notes,  moneys  and  other 
evidences  of  stock  and  securities  now  belonging  to  said  coai|>any 
or  that  may  hereafter  l)elong  to  the  same,  to  be  appropri- 
ated and  disbursed  only  upon  the  order  and  direction  of  said 
t*x>mpany;  and  that  he  shall,  from  time  to  time,  report  to  siid 
president  and  dh'cctors  as  required  by  them,  the  amount  of  thi* 
same  on  hand  and  the  manner  of  his  disbursements,  spGcifi(-ally 
stating  how  the  same  has  been  settled,  or  is  now  due,  and  what 
amounts  and  tJie  manner  of  disbursements,  item  by  item;  that 
he  shall  receive  no  salary  while  acting  in  the  capacity  of  sevro- 
taiy  and  treasurer,  aside  from  the  salary  of  secretary." 

The  defendant  offered  no  evidence,  and  the  court  intimating 
that  upon  this  state  of  the  proofs  the  plaintiff" could  not  recover, 
and  so  the  jury  would  be  instructed,  he  suffcTcd  a  nonsuit  and 
appealed. 

McHHrn.  K,  (\  Smith  and  Fuller  ct*  Snoic,  for  plaintiff' 
J/(w.s'/'6\  fktfilc  c('  Mordcca!,  for  defendant. 

Smith,  C.  J.,  after  stating  the  case.  We  are  at  a  loss  to  know 
upon  what  ground  this  ruling  is  made,  unless  it  be,  ainl  this  we 
infer  from  the  argument  here,  that  the  plaintiff'  was  bound  to  go 
on  and  show  that  services,  s;ich  us  appertain  to  the  dcmbU* 
offices,  wore  rendered  during  the  interval  e()vered  by  jiis  claim, 
to  entith;  him  to  a  verdict,  and  that  none  had  been  provcnl.  If 
so,  we  (h)  no:  c«)n(iir  intliis  view. 
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The  clcfendaut's  answer  admits  the  plaintiff's  allegation  of  his 
election  at  the  time  mentioned^  and  his  entering  at  once  upon  the 
discharge  of  his  official  duties,  and,  in  the  denial  that  the 
plaintiff  "  continued  to  act  as  secretary  and  tix^asurer  as  afore- 
said until  the  10th  day  of  August,  1882,"  for  that  "  he  ceased 
to  act  on  the  17th  day  of  May,  1882,  when  the  books, 
accounts,  notes  and  other  valuable  papers  <>f  the  (company  were 
delivered  to  the  president,"  admits  also  under  the  rules  of  plead- 
ing the  c*ontinued  discharge  of  those  duties  up  to  the  (»arlier  day 
specified.  There  was  no  necessity  for  pro<lucing  evidcncti  in  the 
face  of  this  (^.mcession  of  the  rendition  of  services  during  the 
undisputed  interval.  But  therc^  is  no  denial  in  the  answer  of 
the  plaintiflP's  faithful  performance  of  every  imposed  duty,  nor 
any  suggestion  in  the  answer  of  dereliction,  except  in  the  alle<^ed 
appropriation  of  moneys  of  tlie  (»ompany  received  to  his  own 
claim  against  it. 

It  is  not  material  how  onerous  or  light  the  required  services 
were,  for  the  (X>mpeDsation  to  be  paid  for  them  is  fixed  at  a 
definite  sum,  and  this  the  company  contracts  to  pay.  it  is  (piite 
sufficient  that  the  plaintiff  held  the  offices,  kept  the  papere  of 
the  defendant,  gave  the  bond  for  his  personal  fidelity,  and  so  per- 
formed the  services  undertaken  as  to  be  retained  in  office  and 
without  complaint  while  discharging  them,  or  even  now  made, 
except  in  the  particular  mentioned,  in  the  answer  and  defence 
set  up  to  the  action. 

If  there  was  any  objection  to  the  manner  and  kind  of  service, 
none  was  supported  by  evidence,  for  the  defendant  declined  to 
offer  any. 

The  counsel  for  defendant  here  contends  that  the  compensa- 
tion is  per  diem  and  dependent  upon  each  day's  work,  ceasing 
when  none  was  done  and  requiring  proof  of  performance. 

No  such  condition  is  found  in  the  by-laws  which  constitutes 

the  contract,  for,  there,  the  comi)ensation  is  continuous  though 

measured  by  the  day,  and  it  is  expressly  spoken  of  as  a  salary 

jD  the  clause  declaring  that  no  additional  (compensation  sl>all  be 
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paid  for  discharging  the  duties  of  treasurer,  when  that  office  is 
united  with  that  of  secretary — that  allowed  the  hitter  being  for 
both. 

The  presence  of  such  a  condition  in  the  provision  for  paying 
the  president,  that  it  shall  be  "two  dollars  per  diiy  while  in 
actual  service,"  and  the  absence  of  it  in  that  relating  to  the  secre- 
tary, plainly  indicates  an  intention  to  establish  a  diflerent  rule 
for  the  latter.  As  long,  therefore,  as  the  defendant  retained  the 
plaintiff' in  its  service  it  is  lx)und  to  pay  him  the  stipulated  com- 
pensation. 

The  defendant  has  not  underlaken  to  sustain  the  allegations 
imputing  official  misconduct  to  the  plaintiff*,  in  misapplying 
the  funds  in  his  posser^sion  to  his  own. use  in  reducing  his  debt, 
and  as  they  are  deemed  to  be  controverted  (C.  C.  P.,  §127),  they 
must  be  put  out  of  the  way.  The  chai'ge  itself  is  rather  of  an 
attempt  thus  to  apply  the  moneys  in  his  hands  than  a  malfeas- 
ance and  mismanagement;  and  this  is  covered  by  the  bond.  It 
is  only  available,  if  available  at  all  in  this  proceeding,  as  ct>nsti- 
tuting  a  counter-claim,  the  sum  misapplied;  and  this  result  is 
secured  by  the  credit  voluntarily  given  by  the  plaintiff*  himself. 
It  cannot  be  a  defenc-e  to  the  action  and  be  j)ermittcd  to  extin- 
guish all  liability  incurred  by  the  defendant  to  pay  for  services 
rendered,  while  it  seems  to  hiive  been  so  intended. 

We  do  not  undertake  to  determine  for  how  long  a  time  the 
plaintiff'  is  entitled  to  claim  his  per  (//e?/i  salary  or  compensation, 
but  there  is  error  in  denying  him  any  upon  the  proofs  offered. 

The  nonsuit  must  set  aside  and  a  new  trial  awarded,  and  it 
is  .^o  oixlered.     This  will  be  certified  to  the  superior  court. 

Error.  Venire  de  novo. 
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BANK,  Comraercinl  National  of  Charlotte  v.  C.  N.  SIMPSON,  Adm*r. 

Contracty  jilace  of — Ranhrxiptcii^  surety  not  relieved  by  discharge 

of  his  priucipaf  in — Evidence. 

An  action  \rn»  brought  against  an  endorser  of  a  note  executed  by  a  firm  in 
renewal  of  u  former  note,  the  transaction  taking  place  in  South  Carolina, 
but  tlie  note  was  fenl  nnd  delivered  to  the  plaintifl'  bank  at  Charlotte  in  this 
state  to  be  discounted.  One  of  the  firm  was  adjudicated  a  bankrupt  upon 
his  individual  petition  and  the  note  was  proved  against  his  estate,  and  the 
plaintiff'  bank  and  other  creditors  gave  their  assent  as  required  by  law  to 
iiis  discharge.  The  bank  discounted  the  note  and  at  maturity  extended  the 
time  of  payment  to  the  makers  for  a  valuable  consideration,  but  reserved  its 
rights  against  the  endorser;  Held — 

(1)  The  court  properly  refusetl  to  chaVge  there  was  no  evidence  of  a  reser- 
vation of  right  against  the  defendant  surety. 

(2)  The  court  also  properly  refusetl  to  permit  the  bankrupt's  schedule  to  be 
introiluced  as  evidence  that  the  contract  was  made  in  South  Carolina.  It 
relates  to  his  own  liabilities  and  was  not  competent  in  the  controversy 
between  the  parties  to  this  suit  and  in  their  relations  to  each  other. 

{^)  The  evidence  of  a  member  of  the  firm  in  reference  to  the  manner  of 
endorsement  of  the  renewal  note  for  the  purpose  of  continuing  the  negotiated 
loan,  was  admissible,  as  tending  to  show  where  the  contract  was  to  be  made. 

(4)  The  contract  is  governed  by  the  laws  of  this  state— it  being  consum- 
mated here  and  efficacy  given  to  the  note  by  its  delivery  and  negotiation  at 
the  bank,  in  pursuance  of  the  intent  of  all  the  parties;  and  no  demand  or 
notice  of  non-payment  is  required  to  bind  the  endorser. 

(•3.)  A  surety*8  liability  to  a  creditor  is  not  affected  by  the  discharge  in  bank- 
ruptcy of  the  principal.  Such  discharge  is  the  act  of  the  law,  and  does  not 
release  one  liable  for  the  same  debt,  either  as  partner,  endorser,  or  other- 
wise. And  a  creditor's  a.ssent  to  the  discharge  is  that  it  be  granted  under 
the  bankrupt  law. 

{Blink  v.  Linebergcr,  88  N.  C,  454;  Hoffman  v.  Moore,  82  N.  C,  313;  IngtrwU 
v.  Lonfj,  4  I)ev.  &  Bat.,  293;  Oldham  v.  Bank,  85  N.  C.,  240,  cited  and 
approved). 

Civil  A<tion  tried  at  Fall  Term,  1883,  of  Mecklenburg 
Superior  Court,  before  Gilmer,  J. 

The  action  is  against  the  defendant,  as  endorser  of  tuo  prorais- 
sorv  notes,  one  executed  on  August  13,  1879,  by  tlie  partnership 
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of  Cureton,  Audrey  &  Co.,  for  $2,000,  payable  at  thirty  days, 
the  other  executed  by  the  partnership  of  Stevens  &  Cureton  on 
December  12,  1877,  for  §2,500,  also  due  at  thirty  days,  tlie  for- 
mer drawn  payable  to  the  defendant  and  endorsed  by  him  alono, 
the  latter  drawn  payable  to  the  defendant  and  one  William 
Stevens  and  jointly  endorsed. 

The  parties  all  reside  in  South  Carolina  and  the  notes  were 
prepared  and  assigned  there,  though  purporting  to  have  been 
made  at  Charlotte  in  this  state,  for  tlie  purpose  of  l>eing  sent  to 
the  plaintiff  to  be  discountal,  and  were  so  sent  and  the  money 
therefor  obtained  from  the  bank  at  Charlotte.  The  inakere  and 
endorsers  are  all  insolvent  except  the  defendant  agjiinst  whom 
the  action  was  commenced  on  August  13,  1874. 

In  1878,  J.  H.  W.  Stevens,  a  member  of  each  of  the  firms 
who  made  the  notes,  filed  his  individual  petition  in  bankruptcy, 
and  was  adjudicated  such  and  obtained  his  discharge. 

By  the  amendatoiy  act  of  June  22, 1874,  it  is  declared  that "  in 
cases  of  voluntary  bankruptcy,  no  discharge  shall  l)c  granted  to 
a  debtor  whose  assets  shall  not  be  ecjual  to  30  per  centum  of  the 
claims  proved  against  his  estate,  upon  which  he  shall  be  liable  ns 
principal  debtor,  without  the  assent  of  at  least  one-fourth  of  his 
creditor  in  number  and  one-third  in  value.''  Rev.  Stat,  of  U. 
S.,  ch.  390,  §9— supplement. 

The  debts  in  controversy  were  proved  against  the  Iwukrupt's 
estate,  and  the  plaintiff,  with  other  creditoi*s,  gave  the  assent 
required  by  law  under  which  the  discharge  was  granted  and 
without  which  it  could  not  have  been  obtained. 

Among  other  issues  submitted  to  the  jury,  they  find  that  the 
note  for  $2,500  was  in  renewal  of  what  was  due  on  a  previous 
note  for  $3,096,  and  that  the  latter  was  given  and  acc»epted  iu 
part  payment  of  the  debt  of  $11,200  contracted  to  be  jwiid  in  the 
purchase  of  a  tract  of  land  by  Stevens  &  Cureton  from  William 
Stevens,  and  to  secure  which  a  deed  of  mortgage  was  made  of 
the  same  land  by  the  purchasers,  the  note  for  which  purt»hasc 
money  was  discounted  at  the  bank  and  assigned  to  it,  and  the 
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plaintiff  has  Ix^en  in  pussession  of  the  mortgaged  premises  and 
is  appropriating  the  rents  and  profits  to  its  own  use;  that  under 
an  agreement,  the  intei*est  to  be  paid  on  the  notes  in  suit  was  at 
tho  rate  of  one  })er  cent,  per  month : 

And  that  at  or  al>out  the  maturity  of  the  note  for  $2,000,  the 
time  of  |>iiymeiit  was  extended  to  the  makers  for  thirty-three 
days  for  a  valuable  consideration,  and  at  tlic  same  time  the  bank 
reserved  its  riglits  and  remedies  against  the  defendant,  the 
cndoiver. 

Vytou  these  fiicts  the  court  rendered  judgment  against  the 
defendant  for  the  full  amount  demanded  in  the  complaint  with 
costs,  an<l  the  defendant  appeals. 

Mr.  Plait  I).  Walker,  for  plaintiff. 
Messrs.  Jones  tK*  Jolmsion,  for  defendant. 

Smith,  C.  J.,  after  stating  the  case.  The  first  exception 
taken  by  the  appellant  is  to  the  refusal  of  the  court  to  charge 
the  jury,  as  was  nxjuested,  that  there  was  no  evidence  of  the 
reservation  of  the  right  to  proceed  against  the  defendant,  or, 
if  tliei-e  was,  it  is  (contained  in  a  correspondence,  and  the  force 
and  effect  of  which  should  have  been  declared  bv  the  court  as  a 
matter  of  law. 

Examining  the  accompanying  exhibits  upon  which  the  objec- 
tion n^ts,  if  sufficient  to  show  indulgence,  it  manifests  an 
equally  clear  purj)ose  not  to  surrender,  and  to  retain  full  rights 
against  the  surety,  in  the  fact,  that  the  renewal  note  is  to  be 
held  for  his  signatui-e  before  its  acceptance.  It  would  be  most 
manifestly  wrong  to  deduce  from  the  evidence  an  arrangement 
to  postpone  without  the  associated  intent  to  hold  the  defendant 
liable. 

Upon  this  double  finding,  the  authorities  are  clear  that  the 
defendant  is  not  exonerated  bv  what  was  done.  Ilees  v.  Ben- 
ington,  2  White  ^  Tudor's  cases  in  P^quity,  note  800  (716),  and 
cases  cited;  2  Danl.  Neg.  Ins.,  §1322;  Ihntk  v.  Lincberr/er,  83 
N.  C,  454. 
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,y:int   proposed    to   read    from  the 
.  Ittukrapt's  petition  tlie  enumeration  of 
',_.»)/•  their  contract  as  therein  stated,  in 
•  " '  "  i  ,  ;r  in'^  I'otered  into  in  South  Carolinu  and  is 
r-  ''  "  *'  V  /:f»^*'^  ''^^^  state.     This,  on  objection,  was  not 

j/ft'f^y''     y^  j^  n'<i"ii5itc  that  the  bankrupt  state  the  locality 

^^  '*    A .  ^venii  debts  owing  by  him  were  made,  but  as  his 

w^^     .   q^nitioii  we  cannot  see  how  it   is  competent  upon  the 

pi*-*^     J  f^ct  betueen  strangers  and   in  their  relations  to  each 

^'^''*       It  i»  '^"^  ^'^^  Jissertion  on  oath  of  the  bankrupt  himself 

\iervtt<^'  to  his  own  liabilities,  and  was  proj)erly  ruled  out. 
^^  l»  ,t  no  i»j"0'  ^^"  ^*<^"^^  fro"^  ^'ic  rejection  of  the  evidence, 
.     .  the  f^^'^  seems  not  to  have  been  denied,  and  the  jury  find 
^httt  the  notes  wen*  endoi-sed  by  the  defendant's  intestate  in 

South  ('ai'^J'"^^- 

Third  Kjcc,     Upon  the  cross-examination  of  T.  J.  ('ureton, 

a  member  of  each  of  the  firms  that  gave  the  notiis,  and  intm- 
ducetl  as  a  witness  for  the  defendant,  he  was  allowed,  after 
objection,  to  testify  that  he  came  to  Charlotte  with  the  notebc:ir- 
ing  the  endorsement  of  the  intestate's  name ;  that  it  had  l)eeu 
reduced,  after  several  renewals,  from  8o,()00  to  S2,00() ;  that  it 
was  presented  to  the  intestate  and  he  knew  at  what  place  and 
for  what  purpose  it  was  to  be  negotiated ;  and  that  the  negotia- 
tion for  tlie  loan  of  $3,096  was  also  eflFectcd  in  (liarlotte  by 
the  witness  aiid  Stevens,  the  intestate  not  being  present.  His 
name  was  afterwards  endorsed  and  he  was  informed  that  it  was 
for  a  loan  already  negotiated  in  Charlotte  by  himself  and 
Stevens. 

We  do  not  %see  why  this  testimony  is  not  ])ertinont  and  projwr 
in  determining  the  place  in  whicli  the  contract  was  to  l)e,  and  in 
law  was  consummated,  and  under  and  subje:rt  to  the  law^  of 
what  state. 

Foxirth  PjXC.  The  next  exception  to  the  ruling  is  that  the 
notes  being  completed  in  South  Carolina,  and,  as  intende<l,  sent 
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to  the  plaintit!'  bank  for  dii^count,  and  l)eing  (liscountecl,  the 
liability  incMirrwl  bv  the  on(h)rsen)ent  was  controlled  by  the  laws 
of  that  state,  and  the  note  not  having  l>een  protested  for  non- 
fwymeiit,  ajul  notice  given  to  the  endorser,  he  is  exonerates  I. 

There  was  no  pr(K)f  as  to  the  statute  in  force  in  that  state 
placing  surli  not(*s  upon  the  foot  in  ji^  of  inland  bills  of  exchanu;e, 
or  whether  the  statute  of  Anxk  is  in  force  as  a  part  of  the  com- 
mon law.  But  however  this  may  Ih»,  the  signatures  tathe  notes 
\v<n*e  but  the  putting  the  instruments  iu  form — completing  them 
— for  deli vcrv  to  the  bank  at  Charlotte,  and  until  the  delivery 
no  obliinition  was  incurrwl  bv  any  one.  The  contnict  was  cou- 
summated  and  the  liabilities  of  the  parties  in  their  relations  to 
the  bank  and  to  each  other  //.rr^/  at  the  time  and  place  of  nego- 
tiating the  loan  and  upon  the  autlu)rize<l  delivery  of  the  notes 
to  the  plaintiff.  The  law  of  this  state  must,  therefore,  govern 
in  derermining  the  legal  character  ami  conse(|ucnces  of  the 
transaction,  and  under  it  no  demand,  prot(*st  or  notice  of  non- 
payment is  requirwl  to  bind  the  endorser.  Thk  Codk,  §')0; 
Hoffman  v.  Moore,  82  X.  (\,  :n3. 

The  authorities  referrtMl  to  in  the  argument  for  appellant  sus- 
tain the  general  proposition  that  where  a  note  or  bill  perfected 
and  put  in  circulation,  and  endoi*sed  in  another  state  or  states, 
the  successive  endorsements  are  deemed  each  a  new  drawing,  and 
regulated  by  the  law  of  the  state  wherein  it  was  made.  1  Danl. 
Neg.  Ins.,  !iS99 ;  Story  Conf.  Laws,  §§  307,  314,  31(),  I'M),  And 
so  it  is  held  in  the  rase  cited,  [nr/ersoll  v.  Loitf/,  4  I)ev.  &  Bat., 
293,  that  one  statute  which  makes  an  endorser  of  a  note  a  surety 
is  confined  to  such  as  a>e  made  and  become  ojKinitive  as  a  con- 
tract in  this  state,  and  does  not  apply  to  such  as  are  made  beyond 
its  limits.  "It  does  not  ojKirate,"  in  the  words  of  (irASTOX,  J., 
"upon  an  endoisemeiit  when  it  cannot  operate  upon  the  prectnl- 
ing  emlorsements."  A  different  construction  and  a  wider  scope 
given  to  the  act  would  tibviou^ly  open  the  door  to  serious  incon- 
veniences and  difficulties  in  its  application,  and  disturb  the  rela- 
tions sul)sisting  among  .successive  endorsers  as  such. 
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Jiiit  the  notes  in  this  ciisc  aro  not  of  this  kind,  nor  are  there 
(liiferont  rnlcs  of  responsibility  attaching  to  the  parties.  The 
intestate,  the  payee,  is  the  sole  endoi'ser,  and  his  obligation  under 
tl)e  law  of  this  state  was  ereatcd,  as  was  the  obligation  of  the 
makers,  at  one  and  the  same  time,  when  efficaey  was  given  t*) 
the  instrun)ents  bv  their  nejjotiation  and  delivery  at  the  hank, 
as  intended  l)y  all.  The  learning  in  reference  to  divideil  and 
differing  liabilities,  incurred  by  endoi>»ernents  made  after  the  exe- 
cution of  tlie  n<»te  in  a  diiferent  jurisdiction  and  under  diflFereut 
laws,  has  no  appIi(*ation. 

Fifth  Kcc,  The  remaining  ex**eption  has  reference*  to  the 
eflect  of  the  discimrge  in  bankruptcy  of  the  makci's  of  the  notes, 
a  f)rincipnl  debtor,  upon  the  liability  of  tlje  intestate  wlio  en- 
d(»rse(l. 

It  is  denied  that  the  discharge,  Ixiing  an  act  of  the  law,  would 
not,  without  the  cooperation  of  the  creditoi*s,  exonerate  the 
surety,  but  this  effect  is  ascribed  to  the  voluntary  action  of  the 
bank  in  enabling  the  debtor  to  obtain  thediscJiarge. 

We  do  not  attach  importance  to  the  suggestion  that  the  assent 
\\ii<  not  given  by  the  authorized  agent  of  the  bank,  its  president, 
since  ihe  adjudication  proceeds  upon  the  fact  that  the  assent  of  a 
suincicnt  number  of  the  creditors  was  given,  and  among  them 
that  of  the  bank,  a  party  that  proved  its  debts;  nor  to  the  fact 
that  the  assent  of  a  sufficient  nunilx'r  was  given,  exclusive  of  the 
bank,  since  the  latter  is  one  of  the  assenting  creditors  contribnt- 
ino-  t(»  the  result. 

It  is  (contended  in  answer  to  this  objection  from  the  apj^ellant 
that  the  bankrupt,  having  applicxi  in  his  individual  csipacity 
niftiie,  is  released  from  his  own  separate  debts,  but  the  debts  of 
tl.v'  paiinershij)  remain  unimpaired  as  to  all  the  partners,  and  we 
a  Ti'  referred  to  cases  i  n  which  such  seems  to  have  been  the  rulin<;s.  In 
the  well  considered  opinion  of  I/(BVELL,  District  Judge,  delivered 
ill  WilhiiiH  V.  Ikivia,  15  Nat.  Biuik.  Reg.,  60,  a  different  view  is 
taken,  and  it  is  held  that  the  bankrupt  interest  in  the  partner- 
ship estate  after  the  settlement  of  the  joint  debts  (that  is,  his 
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share)  |)si}SiH*:«  to  tlic  as'^i'^nec,  and  with  the  transfer  the  bank- 
rupt s  exoneration  from  the  firm  debts,  while  the  other  partners 
retain  the  joint  e>itat<»  to  work  out  their  own  exoneration  by  aj)- 
plying  it  to  the  common  joint  debts. 

Hut  conitKlint;  that  the  l)ankrupt  partner  becomes  released 
from  the  partnership  debts,  the  question  recjurs  as  to  its  effect 
under  the  eireumstances  of  this  case  upon  the  liability  of  the 
surety. 

Our  attei]ti(»n  ha^^  been  called  to  two  adjudications  in  which  it 
is  expressly  held  that  the  surety  is  discharged.  In  re  McDon- 
aid,  14  Nat.  liank.  Ke«r.,447;  Cal/oivat/  \\  iinap,  78  Kent.  Rep., 

In  the  latter  cjise,  decided  in  1880,  after  referring  to  Brown  v. 
()irt\  7  Bing.,  on8,  where  the  report  has  only  the  head-note, 
while  I  he  case  is  reported  in  full  in  2  Russell,  GO,  3  Kng.  Com., 
(1i.  Kej).,  2^*>0,  tiie  Chief-Justice  who  delivered  the  opinion 
says:  **  We  have  only  the  syllabus  of  the  opinion  in  Broiniw 
(>///■,  which  reads  as  follows:  A  surety  for  a  bankrupt  is  not 
<!iM'harged  by  the  creditors  signing  the  bankrupt's  certificate, 
even  niter  notic-^'  from  the  bankrupt  not  to  do  so.  Xot  having 
aett>s  to  the  English  bankruptcy  act,  under  which  the  decision 
was  nijidc,  it  is  impossible  to  determine  how  far  the  decision  in 
that  case  b(*ars  upon  the  (juestion  before  Ui^,^^  After  discassing 
also  oiliL'r  authorities,  he  prweeds:  "  But  under  our  statute  the 
jsssiit  of  cr^litoi-s  to  the  discharge?  of  a  debtor  who  has  not  sur- 
rendered the  ncjni^ite  amount  of  assets,  is  mere  matter  of  grace. 
It  is  not  utH'essary  to  the  completeness  of  the  bankrupt  proceed- 
ings, is  not  in  the  interest  of  creditors  generally  or  even  of  thase 
who  give  their  consent,  but  is  in  the  interest  of  the  debtor 
alone  and  to  the  prejuditre  of  the  creditors."  And  he  concludes 
1 1  lilt  the  assent  of  the  creditor  to  the  discharge  of  the  principal 
<1(  htor  **  was  as  effectual  to  release  the  surety  as  if  she  had 
undertaken  by  a  valid  agreement  not  to  i^uo  on  the  note  for  a 
."jHeified  time,  or  until  after  she  should  make  <leni:ind  of  pay- 
nicnt." 
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This  decisioD,  however,  confronts  several  otliers  reiiflered  in 
courts  of  the  highest  authority,  in  which  it  is  ruled  that  snch  a 
discharge  is  by  law  and  does  not  reliev^e  the  surety  of  the  debt. 

In  Brown  v.  Carr^  the  case  adverted  to  in  the  opinion  of  the 
supreme  court  of  Kentucky,  the  defendants,  silk  merchants,  had 
sold  goods,  and  paid  acceptance  for  one  Barber  under  :i  wi  itten 
guaranty  of  the  plaintiff,  and  were  prosecuting  their  action 
against  the  guarantor  who  resisted  the  claim.  Pendiui;  the 
action,  Barber  ^vas  declared  a  bankrupt  and  the  defondaius 
proved  under  tlijp  commission  their  demand  against  him.  Thev 
also  after  notice  not  to  do  so  from  the  plaintiff  (Brown)  signal 
the  certificate,  which  without  their  signature  couhl  not  have 
been  obtained.  They  afterwards  obtained  a  verdict  a«tun>t  the 
plaintiff,  and  he  filed  his  bill  to  restrain  the  enibrcemeni  of  the 
debt  upon  the  g»ound  that  he  had  been  exonerated  by  the  action 
of  the  creditors. 

"The  Lord  Chancki.lor  was  of  opinion  that  no  (Hjuity  arose 
in  favor  of  the  plaintiff  out  of  the  CDiiduct  of  the  defendants 
in  enabling  the  bankrupt  by  their  signature  to  obtain  his  cer- 
tificate.'' 

In  Ex'paiie  Jacobs,  12  Eng.  Rep.,  707,  Ij.  R.,  10,  eh.  app., 
211,  it  was  contended  that  the  creditor  had  signed  the  resolution 
passed  by  the  requisite  number  of  creditors  at  a  previous  nuvt- 
ing,  agreeing  to  a  composition  with  the  bankrupt  debtor  of  five 
shillings  in  the  pound  and  that  this  disc*hargefl  the  secondary 
liability  of  the  drawer  Jacobs.  The  opinion  of  the  Lord  Jus- 
tice read  and  concurred  in  by  James,  L.  J.,  after  htatin;^;  the 
facts,  proceeds  thus :  "There  can  be  no  doubt  that  if  the  holder 
of  a  bill,  by  becoming  party  to  a  deed  or  agreement,  indejien- 
dently  of  any  l>ankruptcy  act,  agrees  to  accept  a  ct)ni|>o.<ition 
from  the  acceptor,  he  thereby  discharges  the  drawer ;  but  on  the 
other  hand,  it  is  equally  clear  that  if  the  acceptor  is  discharge! 
from  his  liability  by  operation  of  law  by  becoming  a  Imnkrupt, 
the  liability  of  the  drawer  to  the  holder  is  not  thereby  afffvted." 

Then  referring  to  a  contrary  ruling  in  Wilson  v.  TJoyd^  Law 
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Rep.,  IG  Kq.,  60,  and  the  many  points  in  that  oase,  the  opinion 
proeee<ls:  "On  the  other  hand,  in  the  case  of  Megrath  v.  Gmyj 
\A\vf  Rep.,  9  ('.  P.,  216,  the  Court  of  Common  Pleas  appear  to 
have  corae,  after  great  consideration,  to  a  diix^ctly  eoutnuy  con- 
chision.  *  *  *  We  agree  in  the  de<Msion  of  tlie  Court  of 
Common  Pleas  and  in  the  reasons  they  have  given  for  it.  We 
think  that  a  discharge  of  a  debtor  nnder  liquidation  or  a  compo- 
sition is  really  a  discharge  in  bankruptcy  by  operation  of  hw. 

In  Sigomney  v.  Williams,  1  (iray  (Mass.),  623,  a  case  arose 
under  a  state  insolvent  law,  with  provisions  vciy  like  those  con- 
tained in  the  act  of  (.^ongress,  in  which  one  Wood  re<»eived  a  dis- 
charge from  all  his  debts  from  the  commissioner  of  insolvency. 
His  assets  did  not  pay  fifty  per  cent.,  biit  all  the  creditors  of  the 
partnership,  of  which  he  was  a  member,  and  a  majority  in  num- 
l)er  and  value  of  the  creditoi's  who  had  proved  their  claims 
again.st  the  insolvent's  estate  a.«  an  individual,  assented  in  writ- 
ing to  his  discharge.  In  order  to  such  majority,  it  was  necessary 
to  include  the  note  in  suit,  and  the  execntors  of  the  ci-editor, 
with  knowledge  of  the  fact,  gave  their  assent. 

Shaw,  C.  J.,  said:  "It  is  true  that  as  Wood's  assents  did  not 
pay  fifty  per  (rent,  of  the  claims  against  his  estate,  he  would  not 
have  been  entitled  to  his  discharge,  without  the  assent  of  a 
majority  of  his  creditors,  and  that  the  commissioner  could  not 
lawfully  have  granted  him  a  discharge  without  such  assent.  But 
it  does  not  follow  that  this  discharge  derives  its  whole  force  and 
eflect  from  the  assent,  and  operates  like  a  technical  reletiso  of 
Wood  under  seal.  It  was  an  assent  that  Wood  should  receive 
a  discharge  under  the  insolvent  law,  having  the  force  and  effect 
given  to  such  a  discharge  by  the  law,  which  is  a  discharge  of  the 
individual  debtor,  expressly  reserving  the  liability  of  any  partner 
or  surety.  Whether,  therefore,  the  discharge  was  obtained  by 
the  consent  of  the  creditors  or  without,  it  was  a  discharge  ob- 
taineil  pursuant  to  law,  having  the  effect  given  to  it  by  hno  and  no 
more,  to  discharge  the  individual,  but  not  to  discharge  his  jjart- 
ner.  • 
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But  a  case  presenting  the  very  ([uestiou  now  considered  under 
the  a(!t  of  Congress,  is  found  in  Guild  v.  Butler,  122  Mas?.,  498, 
the  decision  in  which  is  pronounced  by  Gray,  C.  J.,  now  an  As- 
soc'iate  Justice  of  the  supreme  court  of  the  l!^nited  States.  We 
reproducH?  such  extracts  as  arc  necessary  to  an  understanding  of 
the  ruling. 

"By  the  existing  acts  of  Congress  upon  the  subject  of  bank- 
ruptcy, a  bankrupt's  estate  may  be  settled  and  the  bankrupt  dis- 
charged in  either  of  three  ways: 

1.  The  estate  may  be  administere<l  in  the  ordinary  manner  by 
assignees  appointcn:!  for  the  purpose,  and  a  certifi(!ate  of  discharge 
be  granted  by  the  (M>urt,  with  the  assent,  in  some  cases,  of  a  cer- 
tain projx)rtion  of  the  creditors  who  have  proved  their  claims. 
Any  person  liable  as  surety  for  the  banknipt  may,  upon  paying 
the  debt,  even  after  the  commencement  of  proceedings  in  bank- 
ruptcy, prove  the  debt,  or  stand  in  the  place  of  the  (*reditor. 
U.  S.  Rev.  Stat,  §5070.  But  the  surety's  liability  to  the  cred- 
itor is  not  aftectetl  by  any  certificate  of  discharge  granted  to  the 
principal.     U.  S.  Rev.  Stat,  §5118. 

2.  The  estate  may  be  wound  up  and  settled  by  trustees  nomi- 
nated by  the  creditors  upon  a  resolution  passed  at  a  meeting  for 
the  purpose  by  three-fourths  in  value  of  the  creditors  whose 
claims  have  l)een  proved,  and  confirmal  by  the  court,  and  upon 
the  signing  and  filing  by  such  j)roportion  of  the  creditors  of  a 
consent  in  writing  that  the  estate  shall  be  so  settled.     76,,  §510Ji. 

3.  The  cretlitors,  at  a  meeting  onlered  by  the  court  either  lie- 
fore  or  after  an  adjudication  in  bankruptcy,  may  resolve  that  a 
composition  proposed  by  the  debtor  shall  be  accepted  in  satisfac- 
tion of  the  debts  due  them  from  him.  U.  S.  Stat.,  June  22d, 
1874,  §17 ^substantially  the  English  bankruptcy  act  of  1869. 

"  It  has  been  determined  in  England,"  continues  the  Chief- 
Justice,  "  by  decisions  of  high  authority  and  upon  most  satisfac- 
tory reasons,  that  a  creditor,  by  ]>articipating  in  either  of  the 
three  forms  of  proceetling,  whether  Zt/  assentinr/  to  <i  certificate  of 
(h'sch((rae  or  by  conscniing  to  ti  jcsolution  cither  for  winding  up 
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through  trustees  or  for  the  a(;ceptancxi  of  a  composition  proposed 
by  the  debtor,  (toes  not  release  or  affect  the  liability  of  a  surety.'* 

In  whatever  way  authorized  by  the  act  the  discliarge  may  be 
obtained,  or  whatever  precedent  c»onditions  must  lie  complied 
with  in  order  thereto,  the  discharge  is  the  act  of  the  law,  and  that 
act  expressly  provides  that  "  no  discharge  shall  release,  discharge 
or  affect  any  person  liable  for  the  same  debt  for  or  with  the 
bankrupt,  either  as  partner,  joint  contractor,  endorser,  surcti/,  or 
otherwise."    U.  S.  Rev.  Stat.,  §5118. 

This  is  the  restriction  put  by  Congress  upon  the  <lischarge, 
and  whatever  changes  may  have  been  subsequently  introduced, 
hindering  or  faiMlitating  the  attainment  of  the  end,  the  discharge, 
in  the  extent  of  its  operation,  remains  unchanged.  Whether 
the  creditor  gives  his  <!0usent  in  cases  where  it  is  required  or  not, 
the  force  and  effect  of  the  discharge  is  the  same,  and  it  loaves  a 
surety  exjjosed  to  the  creditor's  claim  on  him.  How  can  it  Ik?, 
then,  that  a  discharge  shall  exonerate  the  surety,  when  the  act 
says  it  shall  not,  and  the  provisions  of  the  act  are  confined  by 
the  constitution  to  the  judgment  of  Congress?  We  think  it 
manifest  that  where  the  creditor's  assent  was  rccjuired,  it  was  not 
intended  to  modify  the  effect  previously  ascril)ed  to  the  dis- 
charge, and  exonerate  one  who,  the  law  declares,  shall  l)e  liable 
as  before.     Brant  on  Suretyship,  §126;  Bump.  Bank'cy,  543. 

The  allegation  of  usury  is  not  an  answer  to  the  claim.  ^  Old- 
ham v.  Bankj  85  N.  V>,,  240;  Barnes  v.  Bank,  98  U.  S.  Rep., 
555. 

Upon  a  full  review  of  the  record,  we  find  no  error,  and  must 
affirm  the  judgment. 

Xo  error.  Affirmed. 
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JAKRETT  &  DEAL  v.  W.  R.  SELF. 
Contract — SpUiiing  up  Account — Jurisdiction, 

1.  Wlierc  a  single  contract  is  made  for  furnishing  certain  specified  articles,  at 

prices  fixed  for  each,  the  plaintifl*  can  not  be  allowed  to  "split  up"  the 
account  and  recover  upon  each  item  separately. 

2.  If  there  are  several  payments  due  under  one  and  the  same  contract  at  the 

time  a  suit  is  brought  to  recover  one  installment,  a  judgment  for  the 
aniount  of  the  latter  will  be  held  to  be  in  satisfaction  of  the  whole,  as  all 
the  .  ms,  being  due,  conid  have  been  included  in  the  action.  But  it  is 
r\m.  :  ^nt  for  the  plaintiff  to  sue  and  recover  upon  each  as  it  falls  due,  and 
in  the  court  having  jurisdiclion  of  the  same. 
8.  Where  the  plaintiff  "split  up*'  his  account,  due  under  a  single  contract 
(cognizable  in  the  superior  court,  and  brought  actions  before  a  justice  of 
the  peace,  it  was  held  upon  appeal  that  the  superior  court  did  not  acquire 
jurisdiction  of  the  whole  amount  by  consolidating  the  cases  into  one 
action.  The  appellate  jurisdiction  is  derived  solely  from  the  rightful  one 
MssumiHl  by  the  court  below. 

(ChldveJl  V.  Bmtty,  69  N.  C,  365;  Boyk  v.  Hobbins,  71  X.  C,  130;  Magrudtrx. 
Randolph^  77  N,  C,  79,  cited,  commented  on  and  approved). 

Civil  Action  tried  at  Fall  Term,  1883,  of  Catawba  Hxife- 
rior  Court,  before  Graven,  J. 
The  plaintiflfs  appealed. 

Mr.  M.  L.  McCbrkle,  for  plaintiffs. 
No  counsel  for  defendant. 

Smith,  C.  J.  The  defendant  about  to  erect  a  house  entered 
into  an  agreement  with  the  plaintifii^,  who  are  house  carpen- 
ters, by  which  the  latter  agreed  to  construct  window-frames, 
nhutters,  doors  and  other  articles  used  in  the  building,  and  to  do 
other  specified  work  thereon  at  prices  fixed  for  each,  and  to  be 
paid  for  as  they  were  respectively  completed.  When  the  con- 
tract had  been  performed  there  was  found  to  be  due  the  plaintiffs 
the  sum  of  S241.14,  and  thereupon  the  plaintiffs,  on  December 
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13,  1882,  filcnl  an  itemized  statement  of  their  aceouut  in  the 
office  of  the  superior  court  clerk,  in  order  to  perfect  and  secure 
the  laborer's  lien  on  tlie  house,  in  pursuance  of  the  directions  of 
the  statute.     The  Code,  §  1784. 

In  *>nler  to  a  more  .speedy  collection  of  the  claim  and  enforce- 
ment of  the  lien,  the  plaintiffs  separated  the  charges,  which  con- 
stituted the  claim,  into  two  accounts,  one  embracing  items  to  the 
amount  (»f  S16(>..S3  and  the  other  items  to  the  amonnt  of  the 
roidut'  (»f  the  entire  (*laim,  and  on  January  17, 1883,  commenced 
actions  [x'fore  a  justice  of  the  peace  for  the  recovery  of  each  as  a 
distinct  and  independent  demand,  and  on  the  trial  recovered 
jiulguicnt  in  both  actions,  from  which  the  defendant  af^^'t^led. 

In  the  superior  court  the  actions  were  consolidated  without 
pivjudi(v  to  the  question  of  jurisdiction,  and  tried. 

The  court  l>eing  of  opinion  that,  inasmuch  as  after  completing 
the  contract  the  plaintifls  had  filed  the  whole  account  in  the  mode 
prescribed  for  claims  In^ond  a  justice's  jurisdiction,  they  had 
cici'teil  t(,»  treat  it  as  one  debt,  and  it  was  now  severable  without 
the  defendant's  assent,  so  as  to  bring  the  parts  within  that  juris- 
di(»tion,  the  action  \va*i  accordingly  dismissed,  and  from  this  judg- 
ment the  plaintiffs  a])peal. 

The  cases  heretofore  decided  in  this  court  and  cited  in  the 
argument  for  appellants,  (h/dwell  v.  Benttyy  69  N.  C,  365;  Boyle 
V.  Robbim,  71  N.  C,  130,  and  the  later  case  not  referred  to, 
Magnider  v.  Ramhiphy  77  N.  ('.,  79,  establish  the  general 
firoposition  that  a  series  of  separate  charges,  for  goods  sold  and 
delivered  or  labor  i)erformed,  each  the  subject  of  a  distinct  con- 
tract, though  associated  and  put  in  one  account,  may  be  divided 
and  severally  sued  for  in  the  proper  jurisdiction  for  each,  or  they 
may  be  united  so  as  to  form  an  aggr^ate  single  indebtedness 
Ix'louging  to  a  different  jurisdiction.  This  follows  from  the  fact 
that  there  is  a  succession  of  contracts  applicable  to  a  succession 
of  items  in  the  series  which  make  up  the  amount  as  a  whole.  If, 
however,  several  articles  are  bought  at  one  time,  so  as  to  consti- 
tute a  single  understood  transaction  and  be  embraced  in  one  con* 
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tract,  notwithstanding  ea<*li  has  its  own  fixed  pricv,  they  arc  not 
separable  so  as  to  admit  of  separate  actions. 

In  the  case  last  mentioned,  the  defendant  went  throiiojh  the 
rooms  of  the  plaiutiflf's  store  in  search  of  the  various  gtKwls  he 
wished  to  purchase*,  selecting  and  setting  aside  such  as  he 
wanted,  with  the  prices  made  known  at  the  time,  until  his  bill 
exceeded  the  sum  of  five  hundred  dollars.  His  account  was 
so  made  out  and  rendered  with  a  statement  of  the  credit  allowed 
upon  the  bill.  The  court  held  that  there  was  a  single  contract 
to  pay  for  all  the  goods  one  sum  of  money,  and  there  ("oulil  be 
no  division  so  as  to  change  the  jurisdiction.  "  Here,  the  dealing 
was  continuous,"  in  the  woixls  of  the  opinion,  '^and  nothing 
appears  on  the  face  of  it,  or  in  the  account  rendered,  indicating 
that  either  party  intended  that  each  item  sliould  constitute  a 
separate  tramactian  and  catise  of  action^  which  could  have  been 
ea.sily  done  and  we  are  to  presume  would  have  lieen  done,  if  so 
intended." 

Again,  it  is  plain  from  adjudications  and  upon  principle  that 
if  the  contract  be  to  sell  and  deliver  different  parc(^ls  of  goods, 
at  diiferent  stated  periods,  each  parcel  to  be  paid  for  on  delivery, 
or  to  pay  money  in  future  installments,  the  action  will  lie  upon 
each  failure  to  make  payment,  for  each  is  a  distinct  breach  of  the 
contract,  and  so  ioties  quoties,  for  the  successive  breaches.  A  case 
of  frequent  occurrence  is  that  of  a  lK>nd  or  note  to  pay  a  princi- 
pal sum  of  money  at  a  distant  future  period,  and  meanwhile  to 
pay  the  semi-annual  interest  as  it  accrues.  The  interest  is  recov- 
erable from  time  to  time  as  it  may  become  due,  and  one  rei'overy 
is  no  obstruction  to  the  recovery  of  interest  subsequently  nx'.ur- 
ring.  But  it  is  quite  a  different  proposition  to  say  that  when  all 
the  breaches  have  occurred  of  which  the  contract  is  susceptible 
there  can  be  separate  suits  brought  for  each.  All  that  i«n  be, 
must  be  included  in  one  action. 

The  rule  is  tlius  stated  by  an  eminent  writer  on  the  law  of 
contracts:  "If  there  are  many  parts  .of  the  contract  and  some 
have  been  broken,  apd  others  not  yet,  as  if  money  was  to  be  paid 
on  the  first  day  of  every  month  for  two  years,  and  one  year  has 
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expired  and  nothing  been  paid,  the  creditor  may  bring  his  action 
for  one  or  more  of  all  the  sums  due,  and,  recovering  accordingly, 
may,  when  the  otliers  fall  due  and  are  not  paid,  sue  for  them. 
Bui  'If  at  any  time  he  sues  for  a  paH  only  of  the  aurm  due,  a  judg- 
metU  will  be  held  to  be  a  satiff action  of  all  the  sums  which  could 
have  been  included  in  thfd  action,  and  were  due  and  payable  by 
the  terms  of  that  contract,  and  therefore  no  suit  can  be  main- 
tained on  any  of  them.  The  reason  of  the  rule  is  the  preven- 
tion of  unnecessary  and  oppressive  litigation.     2  Par.  Cont.,  404. 

"  Where  the  action  is  upon  a  contract,  it  merges  all  amounts 
due  under  or  arising  out  of  the  contract  prior  to  the  suit.  They 
constitute  a  single  indivisible  demand.  The  plaintiff  cannot  be 
allowed  to  split  up  the  various  covenants  or  promises  contained 
in  one  contract  and  to  recover  upon  each  separately."  Frecm. 
Judg.,  §240. 

And  it  is  said  in  Bendcrnogle  v.  (bcks,  19  Wend.,  207,  a 
plaintiff  after  one  recovery  may  sue  for  "  other  breaches  of  sev- 
eral c(wenants  or  promises  contained  in  the  same  contract^  pro- 
vided the  action  be  brought  before  the  subsequent  breaches  are 
committed."  Chok  v.  Wharwood,  2  Saun.,  337;  Ashford  \\ 
Hand,  Andrews  R,,  370;  Guernsey  v.  Carver,  8  Wend.,  4f)2; 
Beach  v.  ('rain,  2  Com.  (N.  Y.),  86;  Burritt  v.  Belfy,  47 
Conn.,  323. 

In  the  case  of  The  Jlefonaed  Dutch  Church  v.  Brown,  34 
Barb.,  191,  the  defendant\s  testator  had  agreed  in  writing  to  pay 
one  hundred  dollars  annually  for  three  years.  After  all  the  in- 
stallments had  become  due,  suit  was*  brought  for  the  tirst  and 
judgment  recoveral.  Afterwards  another  suit  was  brought  for 
the  remaining  installments  and  it  was  decided  that  the  first  judg- 
ment wjis  a  bar. 

In  Burritt  v.  Belfy,  supra,  the  action  was  for  monthly  rent 
which  accrued  prior  to  October  31,  while  a  subsequent  action 
was  prosecuted  to  judgment  before  a  justice,  in  which  the  previ- 
ous rent  might  have  been  included,  and  this  was  relied  on  to 
defeat  the  other.     In  the  opinion  the  court  lay  down  this  prop- 
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osition:  "After  all  the  payments  have  become  due  and  the  con- 
sideration is  executed,  in  determinins:  whether  the  cause  of  action 
is  («ingle  and  entire,  or  several,  regard  should  be  had  to  the  obli- 
gation of  the  defendant  under  the  contract  at  the  time  the  action 
is  brought.  If  there  are  several  payments  due  under  one  and 
the  same  contract,  they  then  become  consolidated  as  one  obliga- 
tion on  the  part  of  the  defendant  and  one  demand  on  the  part  of 
the  plaintiff.  So  that  if  this  action  was  founded  on  the  express 
contract,  we  should  hold  that  all  the  payments  due  should  be 
included  in  one  action." 

Ac^-epting  this  as  a  true  exposition  of  the  law,  it  is  manifest 
that  a  successful  prosecution  to  final  judgment  of  one  portion  of 
the  plaintiffs'  demand,  where  all  is  due,  would  be  an  inipedi- 
nient  in  the  way  of  recovering  w'hat  remains,  under  the  plea  of 
res  ad  judicOy  since  the  first  action  is  deemed  to  embrace  not  only 
what  was,  but  what  ought  to  have  been  recovered,  in  the  breaches 
of  the  one  contract. 

l^ut  as  the  account  is  made  up  of  several  distinct  chai'ges, 
though  for  infractions  of  the  same  contract,  committed  at  different 
intervals  in  the  non-payment  of  the  money  due  for  the  several 
pieces  of  work,  as  they  were  finished,  we  can  see  no  reason  for 
refusing  to  entertain  a  suit  for  a  separable  part  of  the  claim,  if 
tlie  plaintifi*  chose  to  demand  and  prove  only  such  separable  part 
at  the  peril  of  losing  the  other  part.  Certainly  they  are  not 
hound  to  insist  upon  all  that  may  be  due  for  their  work  and 
labor.  It  would  be  otherwise  if  this  were  a  single  promise  to 
pay  one  sum  in  excess  of  the  justice's  jurisdiction,  notwithstand- 
ing a  series  of  separate  charges  entered  into  and  formed  the  con- 
sideration of  the  promise,  as  was  the  case  of  Magnider  v,  i?<77i- 
(Jolpli,  sxipra^  since  a  single  promise  is  incapable  of  di\nsion,  and 
must  be  enforced  in  the  court  having  cognizance  of  it  as  an  en- 
tiretv. 

In  Caldwell  v.  Beatty,  supra ^  where  the  account  was  allowed 
to  be  "split  up,"  the  reason  assigned  by  the  Chief-Justice,  speak- 
ing for  the  court,  was,  that  it  was  a  "running  account  wherin  each 
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item  is  entered  and  was  in  fact  a  distinct  dealing,  so  that  Beatty 
mighty  if  so  inclined^  have  warranted  Caldwell  for  the  amount 
of  each  item,  the  day  after  the  article  was  sold  and  delivered; 
in  other  words,  the  1^1  effect  was  the  same  as  if  Caldwell  had 
given  his  due-bill  to  Beatty  for  each  item  at  the  delivery  of  the 
article."  The  distinction  which  we  have  endeavored  to  point 
out  is  rec(^nized  and  apparent  in  the  rulings  in  this  and  the  case 
of  Magruder  v.  Randolph^  supra,  and  its  observance  is  necessary 
to  mark  the  line  which  separates  the  jurisdiction  of  the  superior 
wurt  and  the  court  of  a  justice  of  the  peace.  The  course  taken 
in  consolidating  the  actions  forcibly  illustrates  this.  By  being 
blended,  the  aggregate  amount  is  sufficient  to  sustain  the  juris- 
diction of  the  superior  court,  had  the  cause  originated  there,  and 
yet  by  resort  to  the  process  of  division,  it  has  reached  that  court 
l)y  a  short  and  rapid  route,  and  obtained  precedence  over  other 
causes  prosecuted  in  the  regular  and  authorized  way.  The 
result  is  unavoidable  when  the  causes  of  action  are  distinct  and 
several,  but  it  would  be  in  effect  to  efface  the  jurisdiction  boun- 
dary of  the  courts  to  permit  this  to  be  done  when  the  claims  and 
causes  of  action  are  one,  and  ought  to  be  and  are  inseparable. 

The  consolidating  does  not  obviate  the  difficulty,  since  the 
apj>ellate  acquired  jurisdiction  is  derived  solely  from  a  rightful 
jurisdiction  assumed  and  exercised  by  the  justice  previous  to  the 
appeal,  and  in  this  case  the  order  was  made  without  prejudice  to 
the  question. 

The  judgment  below  is  erroneous  and  a  new  trial  awarded, 
upon  which  the  plaintiffs  may  take  such  course  as  they  may  be 
advised  in  the  further  prosecution  or  disposition  of  the  cause. 
I^t  this  be  certified. 

Error.  Venire  de  novo. 
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C.  L.  SMATHER8  v.  J.  M.  SHOOK. 
Settlement  of  Account — Evidence — Contract. 

1.  A  settlement  of  mutual  running  accounts,  by  payment  or  giving  a  note  fur 

balance  due,  is  presumcil  to  include  all  pre-existing  demands  of  either 
party;  but  this  presumption  may  be  rebutted  by  proof  that  a  claim  ha* 
bfcen  omitted. 

2.  The  instructions  asked  in  this  case  are  not  applicable  to  the  nature  of 

the  counter-claim  set  up  by  the  defendant,  which  is  founded  upon  an  agree- 
ment of  the  plaintif]',  made  at  the  time  of  the  settlement,  to  allow  credit, 
for  wheat  delivered  by  the  defendant  in  excess  of  the  quantity  repre- 
sented on  the  plaintifl's  book  of  accounts. 

Civil.  Action  tried  at  Spring  Term,  1883,  of  Haywood 
Superior  Court,  before  Airry,  J, 

Verdict  and  judgment  for  defendant;  appeal  by  plaintiflf. 

Messi's.  Gray  &  St<iv}2)Sf  for  plaintiff. 

3Ieiihrs.  3L  E.  Carter  and  Johnston  &  Shufonlf  for  defendant. 

Smith,  C  J.  This  action,  originating  in  a  court  of  a  justkv 
of  the  peace  and  removed  by  appeal,  is  for  the  recovery  of  the 
sura  of  seven  dollars  and  fourteen  cents,  due  for  goods  sold  and 
delivered,  to  which  the  defendant  offers  a  counter-claim  for  wheat 
in  amount  slightly  in  excess  of  the  plaintiff's  demand. 

The  parties  came  to  an  adjustment  of  their  mutual  accouats  in 
1879,  and  the  defendant  then  executed  his  note  under  sc5al  for 
the  sum  of  §45,10,  which  appeared  to  be  the  balance  due  the 
plaintiff,  and  this  has  sinc^e  been  paid. 

The  defendant  contends  that  in  the  settlement  he  wa.s  c^rediteti 
with  sixty  and  three-fourth  bushels  of  wheat  only,  while  in  fa<  t 
he  had  delivered  seventy  busliels,  at  the  price  of  eighty-five  cents 
per  bushel,  and  was  entitled  to  a  further  sum  of  ?7.86,  oraittcil 
by  mistake. 

Two  issues  were  submitted  to  the  jury  with  consent  of  purti^s, 
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the  plaintiff*  reserving  exception  to  the  competency  of  any  evi- 
dence introduced  to  show  an  oversight  and  mistake  in  the  settle- 
ment dosed  by  the  giving  the  sealed  note: 

1.  Did  the  plaintiff  and  defendant  make  a  mistake  in  their 
.settlement  in  1879,  whereby  the  defendant  was  denial  a  credit 
to  which  he  was  entitled?  To  this  the  jury  answered  in  the 
affirmative. 

2.  What  is  the  amount  of  the  omitted  credit?  To  this  the 
jur}'  responded,  §7.74|. 

U|X)n  the  trial  the  defendant  was  permitted,  after  exception, 
to  testify  that  the  plaintiff  held  two  accounts  against  witness, 
one  for  goods  furnished  at  his  store,  another  for  corn  and  wheat- 
bran  supplied  from  his  mill,  and  that  the  note  was  given  upon  a 
settlement  of  the  acc*ounts  for  goods;  that  witness  had  delivered 
wheat  to  the  plaintiff  in  two  parcels,  one  of  thirty  bushels, 
hauled  by  one  Jenkins,  a  teamster,  and  the  other  of  forty  bush- 
<;Is,  conveyed  by  an  employee  of  the  plaintiff. 

That  the  settlement  was  at  the  plaintiff's  store,  whose  books 
were  produced,  and  defendant  ran  over  the  account  against  him- 
self and  found  it  correct,  but  was  not  satisfied  with  the  credits  as 
being  large  enough,  and  it  was  thereupon  agreed  between  them 
that  if  there  was  any  mistake,  whereby  the  defendant  was  not 
allowed  the  full  amount  of  credits  to  which  he  was  entitlecl, 
the  omitted  sum  should  be  allowed  the  defendant  in  the  settle- 
ment of  other  accounts  thereafter. 

The  plaintiff  insisted : 

1 .  That  the  correction  of  the  alleged  mistake  was  a  matter  of 
equitable  cognizance  and  without  the  jurisdiction  of  a  justice. 

2.  That  the  mistake  could  not  be  corrected  when  ample  means 
of  information  by  which  it  might  have  been  avoided  were  open 
to  the  defendant,  and  he  neglected  to  avail  himself  of  them;  or, 

3  Unless  the  failure  to  seek  the  information  was  superin- 
duced by  the  fraudulent  practice  of  the  plaintiff. 

The  court  refused  to  give  these  directions  to  the  jury,  and  left 
it    to  them  to   find    upon    the   preponderance  of  the  evidence 
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wheiher  such  mistake  occurred  at  the  giving  the  note,  whereby 
the  defendant  failed  to  be  allowed  for  all  his  wheat;  and  if  so, 
to  respond  to  the  fii*st  inquiry  affirmatively,  and  proceed  to  ascer- 
tain the  value  of  the  omitted  wheat;  and  that  it  rested  upon  the 
defendant  to  satisfy  them  of  tliese  facts. 

The  defendant  had  judgment  for  the  small  excess  of  h\> 
counter-claim,  and  the  plaintiff  appealed. 

While  it  is  true  that  every  settlement  of  mutual  running 
accounts  by  payment  or  giving  a  note  for  the  balance  is  pre- 
sumed to  include  all  pre-existing  demands  of  either  which 
appropriately  belong  to  such  adjustment,  still  the  presumption 
may  bo  overcome  by  proof  of  the  omission  of  any  claim.  The 
force  of  tlie  presumption  is  stronger  when  the  claim  for  wheat 
was  included,  and  the  alleged  error  lies  in  a  mistake  as  to  quan- 
tity. But  where  this  presumption  is  met  by  positive  proof  of 
an  agreement  made  at  the  time,  that  if  more  wheat  should  there- 
after be  found  to  have  been  delivered  to  the  plaintiff  that  he  did 
not  give  credit  for,  the  excess  should  remain  a  valid  charge  and 
be  admitted  in  adjusting  another  account,  as  is  propo.sed  to  Ix* 
done  in  the  present  case. 

The  instructions  asked  and  refused  grow  out  of  a  misconcep- 
tion of  the  defence,  which  is  not  to  correct  a  mistake,  for  the 
note  has  been  paid  in  full,  but  enforce  an  implied,  and  by  the 
agreement,  a  positive  contract,  to  pay  for  wheat  delivered  beyond 
the  quantity  represented  on  the  plaintiff's  book  of  accounts.  It 
is  a  simple  counter-claim  for  nine  and  a  quarter  bushels  of 
wheat  delivered  and  not  paid  for,  because  of  some  misapprehen- 
sion of  the  plaintiff',  and  which  he  agrees  shall  be  paid  for  in 
adjusting  another  account. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

No  error.  Affirmed. 
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N.  WHITEHURST  v.  J.  T.  HYMAN. 

Promise  to  pay  debf,  when  not  within  statute  of  frauds — Evidmoe, 

1.  A  promise  based  upon  anew  and  original  consideration  of  benefit  or  liaiin 

moving  between  the  party  to  whom  the  debt  is  due  and  the  party  agreeing 
to  pay  the  same,  is  not  "a  promise  to  answer  the  debt  or  defanlt  of  an- 
other," and  need  not  be  in  writing. 

2.  Therefore,  where  the  plaintiff  had  judgment  against  a  debtor  and  was  beeU- 

ing  to  secure  payment  by  supplemental  proceedings,  and  the  defentl:\iu 
who  claimed  the  property  of  the  debtor  promised  to  pay  fifty  per  (.en:. 
of  the  sum  due,  upon  plaintifiTs  dismissing  said  proceedings  and  not  ex- 
amining him  as  to  his  title,  <&c.,  which  was  accoixlingly  done ;  HeUU  tlmt 
such  agreement  is  not  within  the  statute  of  frauds,  and  that  the  defendant 
is  liable.    The  Code,  21552. 

3.  Tlie  admission  of  irrelevant  testimony  cannot  be  assigned  for  error,  unless 

it  appears  that  the  party  complaining  was,  in  fact,  prejudiced  by  it. 

[Moion  V.  Wihon^  and  cases  cited,  84  X.  C,  51 ;  Little  v.  McCarter,  89  X.  C, 
233,  cited  and  approved). 

Civil  Action  tried  at  Spring  Teriii,  1879,  of  Martin  Su- 
perior Court,  before  ExwCy  •/. 

The  plaJDtifi  and  sundry  other  creditors  respectively  obtained 
judgments  before  a  justice  of  the  peace,  in  the  county  of  Martin, 
against  T.  J.  Harrell.  These  judgments  were  docketed  in  tlie 
superior  court  and  executions  issued  thereon  and  returned  by  tho 
sheriff'  unsatisfied;  and  proceedings  supplementary  tu  the  execu- 
tion were  commenced  by  the  plaintiff  against  said  Harrell,  who 
had  been  examined  in  these  proceedings  on  the  14th  of  Aj)ril, 
1873,  and  his  further  examination  postponed  for  thirty  days. 

The  defendant  claimed  all  the  real  and  pei'sonal  property  of 
the  said  Harrell,  and  was  in  possession  of  the  same  under  drcds 
therefor.  A  subpoena  had  been  served  upon  him  to  appear  {\uk\ 
be  examined  as  a  witness  m  the  supplemental  proceedings. 

The  officer  who  made  service  of  the  subpa?na  had  chnrgu  of 
the  collection  of  the  plaintiff's  jiKlgmcnt  and  authority  to  **(oin- 
pronii.se  it." 
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At  the  time  of  the  service  of  the  subpoena  on  the  defendant, 
and  before  lie  had  been  examined,  he  agreed  with  the  officer,  that 
if  the  plaintiff  and  the  other  judgment  creditors  would  discon- 
tinue the  said  proceedings  against  HarrelJ,  he  would  pay  fifty 
per  centum  of  plaintiff's  judgment  and  costs;  and  would  also 
pay  a  like  sum  on  the  other  judgments  against  Harrell  in  the 
hands  of  the  officer  for  collection. 

This  "compromise"  was  made  known  to  the  plaintiflF  and  the 
other  creditors,  and  they  approved  of  and  accepted  it;  and  there- 
upon the  proceedings  against  Harrell  were  "discontinued  and 
dismissed." 

Thereafter,  the  defendant  refused  to  comply  with  his  engage- 
ment and  j)ay  the  plaintiff  as  he  had  promised  to  do,  alleging 
that  the  debts  ao^ainst  Harrell  exceeded  the  amount  stated  by  the 
officer,  and  he  offered  evidence  tending  to  show  that  fact. 

By  consent  of  parties  this  single  issue  was  submitted  to  the 
jury:  "  Did  the  defendant  Hyman  promise  to  pay  fifty  cents  in 
the  dollar  of  the  debts  in  controversy  without  condition?"  To 
this  issue  the  jury  responded  in  the  affirmative. 

On  the  trial  the  plaintiff  offered  evidence  to  prove  that  the 
defendant  had  married  the  only  daughter  of  the  said  Harrell. 
The  defendant  objected  to  the  same,  the  court  admitted  if,  and 
the  defendant  excepted. 

The  plaintiff  moved  for  judgment.  The  defendant  opposed 
the  motion,  on  the  ground  that  the  pix)mise  declared  upon  was 
"a  promise  to  pay  the  debt  of  another  for  which  the  other  per- 
son is  still  liable,"  that  it  came  within  the  statute  of  frauds,  wa^ 
not  in  writing,  and,  therefore,  not  binding  on  the  defendant. 

The  court  gave  judgment  for  the  plaintiff,  and  the  defendant 
appealed. 

Messrs,  Gilliam  &  8o7i,  for  plaintiff. 
Mr.  James  K  Moore^  for  defendant. 

Mkurimox,  J.     The  matorini  part  of  the  statute  relied  apon 
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I)y  the  defendant  provides  that,  **  No  action  shall  be  brought 
whereby  to  charge  *  *  *  any  defendant  upon  a  special 
promise  to  aiisvcer  the  debty  default,  or  miscarriage  of  another 
|)erson,  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof  shall  be  in  writ- 
ing and  signed  by  the  party  charged  therewith,  or  some  other 
j)erson  thereunto  by  him  lawfully  authorized."  The  Code, 
§1552. 

It  is  settled  by  many  judicial  decisions  in  construing  this 
statute,  and  others  substantially  like  it,  that  where  there  is  some 
new  and  original  consideration  of  benefit  or  harm  moving  be- 
tween the  party  to  whom  the  debt  to  be  paid  is  due,  and  the 
|)arty  making  the  promise  to  pay  the  same,  such  case  is  not  within 
the  statute;  as  where  a  promise  to  pay  an  existing  debt  is  made 
in  consideration  of  property  placed  by  the  debtor  in  the  hands 
of  the  party  promising^  or  where  the  party  to  whom  the  promise 
is  made  relinquishes  a  levy  on  the  goods  of  the  debtor  for  the 
benefit  of  the  promisor,  or  where  the  party  promising  has  a  per- 
H»nal  interest,  benefit  or  advantage  of  his  own  to  be  subserved, 
without  regard  to  the  interests  or  advantage  of  the  origiMil 
<lebtor;  as,  for  example,  if  a  creditor  has  a  lien  on  certain  prop- 
erty of  his  debtor  to  the  amount  of  his  debt,  and  a  third  person 
who  has  an  interest  in  the  same  property  promises  the  creditor 
^»  pay  the  debt  in  consideration  of  the  creditor's  relinquishing 
Ills  lien.  Such  promises  are  not  within  the  statute,  because  they 
»re  not  made  "to  answer  the  debt,  default,  or  miscarriage  of 
nnother  person." 

It  may  be,  the  performance  of  the  promise  will  have  the  effect 
of*  discharging  the  original  debtor;  but  such  discharge  was  not 
tlie  inducement  to,  or  the  consideration  to  support  the  promise. 

The  moving,  controlling  purpose  of  the  promisor  in  such 
i-ases  is  his  own  advantage,  not  that  of  the  debtor.  It  not  un- 
frequently  happens  that  in  a  great  variety  of  business  circum- 
stances it  becomes  important  in  a  valuable  sense  to  third  parties 
to  discharge  the  debt  of  a  debtor,  or  relieve  his  property  from 


490  IN  THE  SUPREME  COURT. 

Whitehurst  v.  Hyman. 

liability  to  the  creditor  for  the  benefit  of  such  third  parties, 
without  regard  to  the  benefit,  ease  or  advantage  of  the  debtor. 

The  advantage  to  the  third  party,  the  promisor,  is  a  sufficient 
valuable  consideration  to  support  a  contract  separate  from,  and 
independent  of,  the  debt  to  be  discharged. 

Drauglian  v.  Bunting ,  9  Ired.,  10;  Stanly  v.  Hendrichj  13 
Ired.,  86;  Threadgill  v.  MoLendon,  76  N.  C,  24;  Mason  w 
Wilson,  84  N.  C,  61;  3  Parsons  on  Cont.,  24,  25  and  note; 
Alger  v.  Scoville^  1  Gray.,  391;  Fears  v.  Story,  131  Mass.,  47; 
Williams  v.  Lepper,  3  ;Bur.,  1,886;  Little  v.  McCarier,  89  X. 

In  this  case  the  plaintifl'and  others  had  judgnients  against  one 
Harrell,  and  the  plaintiff  was  pressing  him  by  proceedings  sup- 
plementary to  the  execution.  The  defendant  claimed  to  own, 
was  in  possession  of,  and  had  deeds  for  real  and  personal  prop- 
erty obtained  from  the  debtor  Harrell;  he  was  summoned  to  Ix? 
examined  in  the  supplementary  proceedings  against  Harrell,  and 
was  about  to  be  examined  as  to  the  character  of  his  title,  his  in- 
debtedness to  Harrell,  and  what  he  might  know  about  his  pi*o{)- 
erty.  Under  such  circumstances  he  promised  the  plaiutilf  and 
other  judgment  creditors  that  he  would  pay  them  fifty  i)er  cent, 
of  their  judgments  against  Harrell  if  they  would  discontinue 
the  proceeding  in  which  he  was  about  to  be  so  examined.  The 
plaintiff  and  the  other  creditor's  accepted  the  promise,  and  dis- 
continued the  pi'oceedings.  There  is  nothing  in  the  record  tend- 
ing to  show  tliat  tlie  purpose  of  the  promise  was  for  the  Ij^nefit 
of  Harrell,  or  that  his  advantage  was  considered  at  all. 

It  is  manifest,  as  the  case  appears  in  the  record,  that  the  delenil- 
ant  did  not  "promise  to  answer  the  debt,  default,  or  miscarriage" 
of  Harrell  in  the  sense  of  the  statute.  It  plainly  was  not  his 
purpose  to  do  so.  He  claimed  to  be  the  owner  of  the  property 
sought  to  be  reached  by  the  plaintiff:  his  title  was. about  to  1^ 
scrutinized;  he,  himself,  was  about  to  be  examined  concerning  it, 
and  his  indebtedness  to  Harrell.  To  avoid  such  scrutiny,  to 
quiet  his  title  for  his  own  benefit  nnd  advantage,  lie  prcnii&e*l  u> 
pay,  without  condition,  fifty  |>er  cent.  «)f  the  judgments  referred  to. 
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It  appears  that  his  purpose  was  to  relieve  himself  and  his 
proj)erty  from  embarrassment  or  question,  to  buy  his  peace,  as  he 
had  a  right  to  do,  and  he  is  Iwund  to  pay  the  price  he  agreed  to 
pay  for  it. 

Such  a  consideration  is  valuable,  and  indei)endent  of  the  in- 
debtedness of  Harrell  to  the  plaintiff.  He  got  the  advantage  he 
Ijargained  for  i)ersonal  to  himself  without  regard  to  Harrell,  and 
he  cannot  take  shelter  behind  the  statute  ! 

Tlie  testimony  objected  to  but  received  by  the  court  was  irrele- 
vant and  immaterial,  and  ought  to  have  been  excluded.  But  it 
was  a  slight  fact,  and  so  foreign  to  the  is^ue  on  trial,  that  it  did 
not  probably  have  any  weight  with  the  jury  prejudicial  to  tlie 
defendant.  We  find  nothing  in  the  ixicord  that  leads  us  to  think 
?jo,  and  the  exception,  though  not  abandoned,  was  not  pressed  in 
this  court.  The  admission  of  slight,  unimix)rtant,  irrelevant 
aud  immaterial  evidence  that  does  not  tend  upon  its  face  to  preju- 
dice the  party  complaining,  is  not  ground  for  a  new  trial,  unle-s 
it  appears  that  the  party  was,  in  fact,  prejudiced  by  it. 

There  is  no  error,  and  the  judgment  must  be  affirmed.  Let 
this  be  certified. 

Xo  error.  Affi  rmcd . 


J.  A.  CAMPBELL  and  wife  v.  E.  L.  McLORMAC. 
Negotiable  Listnimrnfs —  ( Consideration — Evidence, 

In  an  nction  upon  a  promissory  note,  it  is  not  necessary  for  the  plaintiflT  to 
allege  and  prove  a  consideration.  The  note  imports  prima  facie  that  it  is 
founded  upon  a  valuable  consideration.  But  if  the  defendant  rebuts  this 
presumption,  then  the  burden  of  proof  is  thrown  upon  the  plaintiff  to  show 
that  there  was  a  consideration. 

{AMcArlhur  v.  McLeorl,  H  Jones,  47o,  cited  and  npproved). 

Civil  Action  upon  a  promi>s(»rv  u^t^^,  tried  at  Fall  Term, 
}«S8o,  of  RoHESON  Superior  Court,  bcfoie  McKoj/,  J. 
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The  complaint  states  that  defendant  executeil  Iv.^  pmmi^sorv 
note  on  the  29th  of  May,  1882,  and  promised  to  pay  totho 
plaintiflfe  or  onler  the  sum  of  §273.33,  and  that  no  part  thereof 
has  been  paid.  The  defendant  demurred  because  the  complaint 
fails  to  state  facts  sufficient  to  constitute  a  cause  of  acticn,  in 
that  it  does  not  allege  that  the  note  was  given  for  a  considera- 
tion either  good  or  valuable.     Demurrer  overruled. 

Judgment  appealed  by  defendant. 

Messrs,  French  <t  Noi^nenf,  for  plaintiffs. 
Messrs,  J.  D,  Shaw,  T.  A.  McNeill  and  Frarik  McNeill,  for 
defendant. 

Ashe,  J.  At  the  common  law,  promissory  notes  were  uot 
negotiable,  but  were  made  so  by  the  statute  of  3  &  4  A>'xVK,  cb. 
9,  which  was  re-enacted  in  this  state  by  the  act  of  1762,  and  that 
act  was  amended  by  the  act  of  1786,  which  declared  them  to 
be  negotiable,  whether  expressed  to  be  payable  to  order  or  for 
value  received.  Rev.  Stat.,  ch.  13,  §§!,  2;  Rev.  Code,  ch.  13, 
§1;  The  Code,  §41. 

All  such  notes  thus  made  negotiable  import  prima  facie  ^^i 
they  are  founded  upon  a  valuable  consideration  ;  and  while 
such  consideration  is  essential  to  their  support,  yet  it  is  not  nec- 
essary, in  an  action  upon  them,  for  the  plaintiff  to  aver  and 
prove  such  consideration ;  yet  when  evidence  has  been  intro- 
duced by  the  defendant  to  rebut  the  presumption  which  they 
raise,  the  burden  is  thrown  upon  the  plaintiff  to  satisfy  the  jury 
by  a  preponderance  of  evidence  that  there  was  a  consideration. 

It  was  so  held  in  McArthur  v.  McTjCoJ,  6  Jones,  475,  where 
the  court  say  :  "  Although  notes  as  simple  contracts  require  a 
(X)nsideration,  it  has  been  long  settled  that  they  import  a  consid- 
eration pnma/ac?c  from  the  holder,  so  as  to  throw  the  onus  on 
the  other  side  to  show  the  want  of  a  consideration."  Thes:ime 
principle  is  laid  down  in  Story  on  Promissory  Notes,  181,  when* 
it  is  said  :  "Between  the  original  parties,  and  afoiiiori  between 
othoi-s  wiu)  by  endorsement  or  otherwise  become  bonaf/fe  hold- 
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ers,  it  is  wholly  unnecessary  to  establish  that  a  promissory  note 
was  given  upon  a  consideration ;  and  the  burden  of  proof  rests 
upon  the  other  party  to  establish  the  contrary,  and  to  rebut  the 
presumption  of  validity  and  value  which  the  law  raises  for  the 
protection  and  support  of  negotiable  paper."  To  the  same 
effect  is  Daniel  on  Neg.  Inst.,  §164,  and  Edwards  on  Bills,  217. 

The  demurrer  was  properly  overruled.  I^et  this  be  certifieil 
to  the  superior  court  of  Robeson  county  that  tlie  defendant  may 
answer  the  complaint,  if  he  shall  be  advised  so  to  do,  otherwise 
to  abide  the  judgment  of  the  court. 

No  error.  Affirmed. 


SHERWOOD  PATTERSON  v.  JOHN  iMdVER  and  another. 

Ju(ff/r\*f  Charge — Goq<Ih  delivered  to  be  sold  on  (iccoiinl — 

Xegligence, 

1.  If  a  party  be  entitled  to  the  special  instructions  asked,  it  is  sufncieot  if  the 

court  give  them  In  substance. 

2.  Where  goods  are  received  by  defendant  to  sell  on  account  of  plaintifi)  and 

are  lost,  the  plaintiff  is  entitled  to  recover  their  value,  unless  the  defeud- 
ant  used  due  diligence  in  taking  care  of  them.  But  if  the  goods  were 
received  and  held  by  defendant  simply  for  accommodation  of  plaintiff', 
the  defendant  would  be  liable  only  for  gross  negligence. 

{Brink  v.  Black,  77  N.  C,  59;  Kinney  v.  Ixiughenouvy  89  N.  ('.,  30");  Long  v. 

Poolf  68  N.  C,  479,  cited  and  approved). 

Civil*  Action  tried  at  December  Special  Term,  1883,  of 
Moore  Superior  Court,  before  MacRacy  J. 

This  actiou  was  commenced  in  the  court  of  a  justice  of  the 
peaaj  against  Mclver  &  Dalrymple,  partners  in  trade,  doing 
business  in  the  town  of  Jonesboro,  to  recover  the  value  of  a  bale 
of  cotton. 

The  plaintiff'  alleged  that  in  I)cceml)er,  1881,  he,  by  his  agent 
Nathan  Underwo(xl,  delivered  a  bale  of  c^otton  weighing  about 
(i^W)  ptuiiKls  to  the  defendants,  and  of  rhc  vahie  of'§()i).o(),  to  be 
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by  them  sold  as  soon  as  the  price  of  cotton  i*eached  eleven  cents 
a  pound ;  that  the  price  soon  thereafter  advanced  to  said  sum, 
and  plaintiff  has  demanded  a  settlement  of  the  defendants;  that 
he  was  informed  by  them  tliat  the  cotton  was  not  on  hand,  and 
after  diligent  search  could  not  be  found.  Wherefore  he  demands 
judgment,  &c. 

The  defendants  denied  the  right  of  the  plaintiff  to  recover, 
on  the  ground  they  did  not  consider  that  the  cotton  was  deliv- 
ered to  them. 

Upon  the  trial  before  the  justice  of  the  peace,  judgment  was 
rendered  in  favor  of  plaintiff,  and  the  defemlants  ap{iealed  to 
the  superior  court. 

In  the  superior  court  the  following  issues  were  submitted: 

1.  Did  defendants  receive  one  bale  of  cotton  to  sell  on  account 
of  plaintiff  in  1881?     Answer — Yes. 

2.  Have  defendants  settled  for  the  same?     Answer — No. 

3.  W  hat  damages  is  plaintiff  entitled  to  recover?  Answer— 
S60  with  interest  from  January  1,  1882. 

The  plaintiff  testified  in  substance  tiiat  he  was  a  customer  of 
defendants  and  owed  them  for  guano,  and  had  carried  them  two 
bales  of  cotton  and  settled  his  account.  He  told  the  defendant 
Dalrymple  that  he  had  two  other  bales  he  would  send,  and  did 
send  one  of  them  by  one  Stephens,  for  which  the  defendants  had 
settled  with  him.  He  afterwards  sent  the  other  by  said  Under- 
wood, and,  on  going  to  the  defendants'  store  soon  after,  said  to 
one  of  defendants'  clerks,  "If  cotton  gets  to  eleven  cents,  I  want 
you  to  sell  my  cotton.''  Neither  of  the  defendants  was  present 
on  that  occasion.  The  next  time  he  was  there,  he  saw  Dalrym- 
ple and  asked  him  if  he  had  sold  his  cotton,  and  his  reply  was 
that  he  had  not,  because  the  prospect  was  good  for  cotton  to  ad- 
advance,  and  that  he  had  not  sold  his  own,  and  did  not  like  to 
sell  the  cotton  of  others  when  he  would  not  sell  his  own.  The 
plaintiff  then  said  the  would  return  in  about  two  weeks,  and 
after  some  conversation  in  reference  to  price,  told  Dalrymple  to 
use  his  own  judgment.     Dalrymple  asked  if  the  bale  had  been 
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weighed,  and  the  plaiutiiT  informed  him  that  it  had  not,  and 
thereupon  they  went  to  look  for  it,  but  were  unable  to  find  it. 
Dalrj-mple  remembered  that  the  bale  was  brought  by  Under- 
wood. PlaintiflF  further  testified  that  he  sent  the  cotton  to  them 
to  sell  as  they  would  their  own,  and  that  pay  for  their  services 
was  not  mentioned. 

Underwood,  the  plaintiflTs  agent,  testified  that  the  bale  weighed 
over  six  hundred  pounds,  and  when  he  informed  Dalrj-mple  he 
had  brought  it,  the  latter  said,  "all  right,  I'll  go  with  you  in  a 
minute,"  and  he  did  go  with  the  witness  and  they  put  the  bale 
on  the  platform,  where  cotton  brought  to  that  market  was  usu- 
ally placed,  and  witness  told  him  in  reply  to  a  question  as  to  what 
the  plaintiff  Patterson  said  about  the  cotton,  that  the  plaintiff 
would  be  there  in  a  few  days.  Witness  did  not  know  whether 
the  defendant  marked  the  bale,  but  it  was  marked  at  the  gin 
*S.  P." 

The  defendant  Dalrymple  testified  in  substance  that  the  plat- 
form belonged  to  the  merchants  and  the  railroad  company  (Caj)e 
Fear  and  Yadkin  Valley),  and  he  was  there  buying  cotton  when 
rndei^ood  brought  the  bale  in  question,  and  he  told  the  em- 
ployee to  set  the  bale  aside  that  it  might  be  out  of  the  way ; 
there  were  a  number  of  persons  with  their  wagons  near  the  plat- 
form at  the  time;  plaintiff  was  there  two  or  three  times  after- 
wards, and  said  nothing  about  the  cotton :  that  he  was  told  by 
his  clerk  that  plaintiff  wanted  his  cotton  sold  when  the  price 
reached  eleven  cents  a  pound;  that  he  sampled  the  same  and  it 
was  not  up  to  grade,  and  he  so  informed  the  plaintiff;  that  he 
considered  it  a  friendly  act  to  look  after  the  plaintiff's  cotton  and 
sell  it  for  him,  but  had  no  authority  to  sell  unless  he  could  get 
eleven  cents;  and  that  he  took  the  same  care  of  plaintiff's  as  he 
dicHrf  fiis  own  ootton.  He  further  testified  that  the  other  bale 
was  not  marked  in  defendants'  name  until  the  dav  this  bale  was 
missing. 

The  defendants  asked  for  the  following  special  instructions : 

1.  If  cotton  was  placed  by  plaintiff  or  his  agent  on  the  plat- 
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form  and  remained  to  be  weighed  and  was  not  to  be  sold  by 
defendant  until  they  could  realize  eleven  cents  a  pound  for  it,  then 
the  cotton  was  still  in  the  possession  and  under  the  control  of 
plaintiff,  and  there  was  no  sale  and  delivery  to  defendants,  aud 
thereupon  plaintiff  could  not  recover. 

2.  If  the  cotton  was  delivered  to  defendants  to  sell  for  plain- 
tiff when  eleven  cents  a  pound  could  be  got  for  it,  for  which 
selling  the  defendants  were  to  receive  no  compensation  or  com- 
missions, then  the  defendants  would  be  bailees  for  the  benefit  of 
the  bailor  only,  and  hence  liable  for  only  gross  negligence. 

3.  That  defendants  would  not  be  guilty  of  gross  negligem* 
in  case  thev  were  informed  of  the  intended  removal  of  the  cot- 
ton  by  a  third  party,  and  failed  to  protect  the  same — ^gross  n^li- 
gence  being  such  negligence  as  is  akin  to  fraud. 

4.  If  plaintiff  placed  and  allowed  the  (*otton  to  remain  on  the 
platform  exposed  and  unprotected,  he  is  guilty  of  contributory 
negligence  and  cannot  ra^over. 

The  court  instructed  the  jury  to  in(|uire  whether  defendants 
received  a  bale  of  cotton  to  sell  on  account  of  j)laintiff,  an 
alleged  in  the  complaint ;  and  if  the  bale  was  not  deHverc<l  tc^ 
defendants,  but  was  merely  put  on  the  platform  to  remain  until 
defendants  saw  plaintiff,  or  until  defendants  got  ready  to  sjtH 
under  plaintiff's  instructions,  the  defendants  had  not  rei^eived 
the  bale  and  were  not  liable  to  plaintiff  for  its  value. 

The  court  charged  further :  If  the  jury  find  that  defendants 
received  tlie  cotton,  then  as  to  damages :  The  right  to  rarover 
damages  depends  upon  the  capacity  in  which  the  defendants 
received  it.  If  it  was  held  by  them  simply  for  the  accommoda- 
tion of  the  plaintiff,  they  would  only  be  liable  for  gross  negli- 
gence or  carelessness;  but  if  they  took  the  bale  as  agents  and 
factors  to  sell  and  account  for  the  proceeds,  even  though  they 
charged  no  commissions,  and  if  plaintiff  was  their  regular  cus- 
tomer, they  are  liable  unless  they  used  all  diligence  in  the  care 
of  it — that  is,  unless  they  took  such  care  of  it  astliey  do  of  their 
own  property.     If  they  marked  their  own  cotton  on  that  plai- 
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form,  they  ought  to  have  marked  all  which  was  put  in  their 
care,  and  if  they  did  not  take  proper  care  of  it,  the  plaintiff  is 
entitled  to  recover  the  value  of  the  cotton,  with  interest  if  the 
jury  see  fit  to  give  it. 

The  jury  responded  to  the  issues  as  above  indicated,  and  the 
defendants  appealed  from  the  judgment  rendered  thereon. 

Mr.  It.  P.  Buxton,  for  plaintiff. 
Mcfisrs.  JIcTcer  dt  Blacky  for  defendants. 

Merrimox,  J.  The  exceptions  of  the  appellant  are  confined 
to  the  refusal  of  the  court  to  give  the  jury  the  special  instruc- 
tions as  prayed  for. 

If  it  be  granted  that  he  was  entitled  to  them,  the  court  was 
not  bound  to  give  them  in  terms,  if  it  gave  the  substance  of 
tiiem,  not  impairing  their  force,  or  so  much  of  them  as  the  facts 
of  the  case  warranted:  that  was  sufficient.  Brink  v.  Black,  77 
N.  (\,  59;  Kinney  v.  Laughenour,  89  N.  ('.,  o()5. 

Upon  an  examination  of  the  special  instructions  praynl  lor 
and  the  charge  given  to  the  jury,  we  think  the  court  gave  ilie 
substance  of  so  much  of  them  as  the  defendants  were  entitle  I 
to  have. 

The  defendants  contended  that  they  did  not  receive  tht'  i).ili' 
of  cotton  in  question  from  the  plaintiff;  that  he  placed  ii  *)i)  a 
platform  that  belonged  to  a  railroad  company  in  tlie  town  <.r" 
Jonesboro,  where  cotton  was  placed  in  quantities  by  cotton  dr'nl- 
ers  to  be  sold  and  shippal;  that  he  carelessly  left  it  there  with 
instructions  to  defendants  to  sell  it,  if  the  price  of  cotton  ^hould 
reach  eleven  cents  per  pound,  or  when  they  might  be  iu^tnictid 
to  do  so;  that  if  in  any  view  of  the  matter,  they  inu>t  be 
treated  as  having  received  the  bale  of  cotton,  they  did  so  gra- 
tuitously, and  only  as  matter  of  favor  to  the  plaintitF,  and  they 
could  be  held  liable  only  for  gross  negligence,  ami  the  evidence 
did  not  prove  such  negligence. 

The  court  having  reference  to  these  grounds  of  drience,  a{t«  r 
32 
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5i(u':n)ituhiting  the  te-.timony,  instructed  the  jury  that  they  must 
tirst  fiml  whether  or  not  the  defendants  received  the  bale  of  cot- 
tnii  a-^  alleged  by  the  plaintiff.  The  question  whether  they  did 
or  not  was  put  directly  before  the  jury,  with  the  cautionary  ex- 
j)lanation  bearing  upon  the  evidence,  "that  if  the  l)ale  was  not 
delivered  to  defendants,  but  merely  put  upon  the  platform  to 
stay  there  until  defendants  saw  plaintiff,  or  until  defendants  got 
ri-ady  U)  sell  under  plaintiff's  instructions,  the  defendants  had 
nol  roceived  the  bale  and  were  not  liable  to  plaintiff  for  its 
value/'  This  instruction  embodies  the  substance  of  the  first 
sj)ocial  instruction  prayed  for,  except  so  nuich  thereof  as  sut:- 
)r(>t(  (1  a  sale  of  the  cotton  to  the  defendants,  and  as  to  that  there 
^\  a-<  not  ii  particle  of  evidence  tendin^x  to  show  such  a  sale ;  indeed 
it  was  not  ct)ntended  that  the  plaintiff  had  sold  the  cotton  to  the 
(I'.'l'i'ndants. 

A>  to  the  ;|ucstion  of  negligence,  the  court  instructed  the  jury 
iL.it  ii"  the  defendants  received  the  cotton  and  it  was  held  bv 
tl  ^:n  sini{)ly  for  the  accommodation  of  the  plaintiff,  in  that 
( :e-i'  the  defendants  would  be  liable  only  for  gross  negligent;  (►r 
<  iireIe«f<ncs.->.  This  is  the  substance  of  the  second  special  instruc- 
tion prayed  for,  and  is- quite  as  favorable  as  the  defendants  were 
(Miritl(Hl  to,  for  it  might  well  be  questioned  whether  the  evideiw 
in  any  view  of  it  presented  such  question. 

There  were  no  facts  in  evidence,  so  far  as  we  can  see,  and  ih« 
a«ij)eet  ot'  the  case,  that  calle<l  for  the  third  spe<Mal  instruction 
juayed  lor.  Xo  witness  testified  that  defendants  had  notice  from 
any  source  that  a  third  party  intended  to  I'cmove  the  cotton,  or 
a-  to  what  became  of  it.  Where  there  are  no  facts  that  warrant 
::  prayer  for  instructions  the  court  ought  not  to  give  them. 

Xor  were  there  facts  in  evidence  tending  to  prove  contributor}' 
r.cgligence  on  the  part  of  the  plaintiff.  If  there  was  a  delivery 
<'^'  the  cotton  to  the  defendants,  as  the  plaintiff  alleged,  then  the 
evidence  showed  that  they  took  possession  and  control  of  it,  and 
tluy  were  chargeable  with  it.  There  was  no  evidence  to  show 
that  the  plaintiff  took  control  of  it  at  all^  after  it  was  placed 
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on  the  platform  by  his  agent.  The  fourth  instruction  was, 
therefore,  properly  refused. 

The  case  on  the  trial  presented  two  leading  asiieets,  one  am- 
tended  for  by  the  plaintiff  and  the  other  by  the  defendants. 
The  court  very  properly  submitted  both  to  the  jury,  witli  appro- 
priate instructions  as  to  each.     Lonr/  v.  Pool,  (iS  N.  C,  479. 

Tpon  a  careful  examination  of  the  whole  charge  of  the  court 
to  the  jury,  we  think  that  the  defendants  have  no  just  grounds 
for  complaint.  The  law  applicable  to  the  <use  was  properly  ex- 
pounded by  the  court,  and  the  matter  was  njainly  one  to  be 
determined  by  the  jury. 

No  error.  Affirmed. 


«.  M.  LOCKHAKT,  Adm'x,  v.  J.  J.  liKLL. 

Ik  hc''*-hfy —  WifnefiH — Sf'r*ion   590 — Pre^uuipfions — PrrHen''e   of 

Piuiy. 

\.  The  tlcci^sidn  in  ihis  case,  as  n'|M»:hMl  in  ^0  N.  ('.,  443,  affinnoil,  and  jieli- 

tiiion  to  rehear  dismissed. 
2.  TIic  transaction   or  communication    must  be   sliown  to  be  between   the 

deceased  and  the  witness,  in  order  to  incapacitate  the  latter  from  testifr- 

iiig  under  section  343  of  the  Code  of  Civil  Procedure. 

o.  Tlie  mere  entry  of  a  credit  on  a  bond,  due  the  intestate's  estate,  is  not  suf- 
licient  to  raise  a  presumption  of  fact  tliat  the  intestate  was  present  at  the 
time  the  credit  was  entered,  where  it  appeared  that  the  intestate's  busi- 
ness l)ad  been  conducted  by  an  agent. 

4.  To  raise  such  presumption,  the  nature  of  the  transaction  must  be  sucli  as 
to  require  the  presence  of  the  deceased  i^rson  in  respect  to  it. 

•'>.  The  witness  under  the  facts  of  this  case  was  held  competent  to  prove  tlie 
fact  that  the  credit  was  endorsed  on  the  bond ;  and  to  enable  the  conrt  to 
pass  on  his  competency,  the  witness  may  be  permitted  to  testify  to  the 
court  whether  the  transaction  was  between  him  and  the  deceased  or  not. 

(  Watson  V.  Dodd,  72  K.  C,  240;  Haywood  v.  Daves,  81  N.  C,  8 ;  Devereux  v. 
DerereuXf  76.,  12;  Lewis  v.  Bountreey  76.,  20;  Woodhouse  v.  SimmonSflS  N. 
C,  30 ;  Sumner  v.  Candler,  86  N.  C,  71 ;  Whitesides  v.  Green,  64  N.  C,  307 ; 
Halyburton  r.  Harshaw,  65  N.  C,  88 ;  Morgan  v.  Bunting,  86  N.  C,  66 ; 
Isenhour  v.  Isenhour^  64  N.  C,  640 ;  Broicer  v.  Hughes,  Ib.j  642 ;  Gray  v. 
Cooper^  65  N.  C,  183;  March  v.  TVr6/e,  79  N.  C,  19;  McKec  v.  Linrberger, 
87  N.  C,  181,  cited  and  approved). 
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Petition  hy  plaintiff  to  rehear,  hearil  at  February  Terni^ 
1884,  of  The  Supreme  Court. 

The  decision  of  the  ea.se,  adverse  to  the  plaintiiF  petitioner, 
and  which  .she  now  seeks  to  have  reversed,  is  reported  in  86  N. 
C^  443. 

Mcsifrs.  Thomas  N,  Hill  and  li.  B.  Peebles,  for  plaintiff. 
Messrs.  Mullen  &  Moore  and  Day  &  ZoUicoffer,  for  defendant. 

Mereimox,  J.  All  courts,  and  esj)ecially  courts  of  iiaal 
jurisdiction,  should  decide  the  cuses  that  come  before  them  for 
adjudication  upon  thorough  examination  and  the  most  careful 
consideration.  When  they  have  so  decided,  it  is  of  the  highest 
importance  that  they  adhere  firmly  to  their  decisions;  thev 
.should  modify  or  reverse  them  only  when  the  error  assigned  is 
manifest.  It  is  due  to  the  parties  litigant,  and  it  is  important  in 
a  more  general  and  higher  sense  to  the  public  in  the  administra- 
tion of  justice,  that  there  shall  bs  a  decent  and  orderly  end  to 
litigation,  and  that  the  decisions  of  the  courts  shall  be  uniform 
and  stable  as  well  as  correct.  There  can  scarcely  be  a  more  .seri- 
t>us  public  evil,  or  a  greater  reproach  to  government,  than  weak 
and  vascilating  courts  of  ju.stice. 

The  decision  of  a  ca.sc  at  onc*e  becomes  authority — an  authori- 
tative exposition  of  the  law  as  applicable  to  that  and  like  cases^ 
and  it  is  not  to  be  disturbed  for  light  and  trivial  causes,  or  upon 
merely  speculative  considerations  as  to  what  the  law  ought  to 
be,  or  because  some  interested  party  is  disappointed  and  dissatis- 
fied. It  is  scarcely  to  be  expected  that  the  parties  to  a  litigation 
will  at  fii'st,  in  the  heat  of  their  zeal,  be  pleased  with  a  decision 
adverse  to  them. 

No  decided  case,  where  the  court  had  full  and  fair  opportu- 
nity to  understand  it  in  all  its  material  bearings  as  to  the  faet^ 
and  the  law  affecting  it,  and  gave  it  just  and  faithful  considera- 
tion, ought  ever  to  be  disturbed.  Stnre  decisis  ef  noi\  qniein 
Viovere, 
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A  very  a)nsiderato  law-writer  says  :  "The  power  of  a  court 
of  last  resort  to  overrule  a  solemn  decision  of  its  own,  made 
u|K)n  full  argument,  is  at  least  of  doubtful  propriety.  It  i8 
well  known  that  in  England  the  House  of  Lords  does  not  pos- 
sess the  |K)wer  to  overrule  a  former  decisiou  of  the  house,  the 
only  remedy  being  the  passage  of  an  act  of  Parliament  chang- 
ing the  law,  and  it  would  add  much  to  the  respect  which  oaght 
to  l)e  entertained  for  such  a  tribunal,  if  our  courts  of  last  resort 
were  subject  to  a  similar  restriction.  We  have  had  some  lament- 
al)le  instances,  of  late  years,  of  the  overruling  of  former  solemn 
decisions,  on  a  change  in  the  political  majority  of  courts,  which 
have  much  lessened  the  respect  formerly  entertained  by  the 
petiple  and  the  profession  for  their  judgment."  Brightly  Elee. 
<'ases,  630. 

Where  a  case  was  poorly  argued,  or  not  at  all,  or  some 
weighty  authoritv  was  not  cited  bv  the  counsel  and  the  «iurt 
failed  to  find  it,  or  some  material  matter  was  overlooked  by 
inadvertence  or  otherwise,  or  the  case  was  hurriedly,  unduly 
<lecidetl,  in  such  cases,  if  error  Ix;  made  to  appear  upon  an  appli- 
cation to  rehear,  the  court  ought  promptly  and  cheerfully  to 
correct  the  error ;  it  certainlv  would  hasten  to  do  so  in  a  clear 
case.  It  is  admitted  that  errors  do  sometimes  happen ;  nti 
eirthly  tribunal  is  perfect  or  infallible;  and  to  warrant  the 
reversal  of  a  solemn  decision  of  the  court,  the  error  should 
plainly  appear. 

In  Watson  v.  Dodd,  72  N.  C,  240,  the  late  Chief-Justice 
Pearson  said  :  "  The  weiirhtiest  considerations  make  it  the 
duty  of  the  court  to  adhere  to  their  decisions.  No  case  ought 
to  be  reversed  upon  petition  to  rehear,  unless  it  was  deci- 
ded hastily,  and  some  material  point  was  overlooked,  or  some 
direct  authority  was  not  called  to  tiie  attention  of  the  court." 
Thid  court  has  in  numerous  cases  recosrnized  and  uniformly 
accepted  the  law  as  thus  laid  down.  Hcn/irood  v.  Dares,  81  N. 
C,  8;  DeverciLV  w  Deverevx,  lb,,  12;  Lanft  v,  Rountrcc,  76., 
20.     See  also,  Ad.  E.ir.  (1  Am.  Ed.),  ToS-TfiO,  and  nr.tes. 
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The  case  before  us  was  elaborately  aiul  ably  argued ;  the  court 
gave  it  much  and  careful  consideration  in  the  examination  of 
errors  assigned ;  and  the  authorities  cited,  including  many  not 
cited  by  counsel,  were  examined  and  considered  by  the  court. 
The  facts  involved  in  the  findings  of  the  court  below  and  the 
re|K)rt  of  the  referee  were  duly  examined.  It  does  not  ap|)eai 
I  hat  any  material  point  or  matter  was  overlooked.  Nor  is  any 
iui|Kirtant  authority  brought  to  our  attention  now  that  was  not 
considered.  Indeed,  the  case  was  very  fully  heard  and  consid- 
ered in  all  respects.  So  that  the  substance  of  the  application  u> 
rehear  is,  that  the  court,  with  substantially  the  same  lighis^ 
U*fnre  it,  shall  retry  tlie  case  and  reverse  its  decision  upon  the 
law  and  the  facts ! 

The  elaborate  brief  of  the  |>etitioner's  counsel  suggests  nothing 
cither  in  the  argument,  or  the  authorities  cited,  tliat  makes  it 
proper  for  us  to  do  so.  The  alleged  errors  are  imperfectly  and 
vaguely  assigned;  they  certainly  are  not  ^^  distinctly  ^^  pointed 
out  as  the  rule  requires  ;  and  many,  most  of  them,  are  alleged 
errors  of  fact  already  passed  upon.  These  the  court  would  not 
be  at  liberty  to  consider.  Cases  are  reheard  only  upon  matter^ 
of  law.  See  the  rule  providing  for  rehearing  cases,  81  N. 
C,  GIO. 

The  court,  nevertheless,  are  anxious  to  do  justice  to  the  peti- 
lioner,  and  feel  satisfied  that  she  has  no  reasonable  gi'ound  of 
complaint  in  respect  to  the  decision  of  which  she  complains;. 
and  hence  have  looked  through  the  record,  re-examined  the 
authorities  cited  and  criticised  by  <iOunsel,  and  have  considered 
the  whole  matter;  and  upon  such  re-examination,  we  are  satis- 
fied  that  the  decision  is  a  just  and  proper  one,  and  that  the  law 
applicable  to  it  is  correctly  expounded  in  the  opinion  delivere*! 
by  the  Chief-Justice.     LockhaH  v.  Bell,  86  N.  C,  443. 

The  principal  ground  of  error  assigned  and  discussed  in  the 
brief  of  the  petitioner's  counsel  is,  that  the  court  held  that  the 
defendant  Bell  was  a  competent  witness  to  testify  as  to  how  the 
endorsement  of  ci*edit  on  each  of  four  bonds  for  §2,500  cach^ 
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given  by  the  intestate  of  ihe  petitioner  to  the  dciVndant,  vUM** 
to  be  |)Ia(^l  on  the  same,  and  that  the  same  iiuu>mit>  \\(  w 
charged  against  iiini  in  another  way  and  place  in  favor  of  i\v^ 
petitioner.  The  entry  on  one  of  the^^e  bonds  will  <rv\'v  to  i  .n- 
plain  the  point  of  objection  as  to  all.  One  of  llio  cd  trios  aj^ix  m:- 
in  these  words: 

**187;3,  January  1>1. 

Received  in  part,  six  huudreil  dollars,  being  tiio  intcitst  •:» 
glO,000  from  Jannary  1st,  1872,  to  Jannary  Isi,  187^.' 

(Signed)'      *M.  J.  BeiaJ' 

The  petitioner  insisted  that  tliej^rot'wo  contained  in  secrtioii  o43 
C.  C.  P.,  rentlered  the  defendant,  the  obligee  in  the  bonds  men- 
tioned^ incompetent  as  a  witness  in  his  own  l)ehalf  in  the*  action, 
to  testify  torching  the  credits  so  entered  upon  the  i)i>nds,  because 
the  intestate  of  the  petitioner,  the  obligor  therein,  had  died  be- 
fore the  bringing  of  the  action,  and  the  entry  of  the  cralits  was 
a  ^transaction  or  communication^^  between  the  said  intestate  and 
the  defendant. 

It  did  not  appear  otherwise  than  by  such  entries  of  credits, 
that  the  intestate  of  the  petitioner  was  present  at  the  time  the 
credits  were  entered,  or  that  she  had  any  positive  knowledge  ol* 
them  from  any  commnnication  with  the  defendant.  The  peti- 
tioner contended  that  the  entries  were  evidence  of  the  fiict  that 
the  intedaie  jmid  the  money  mentioned  therein  to  the  defendant 
in  pei-son,  and  that  she  had  personal  knowledge  of  the  transac- 
tion about  the  credits  as  between  herself  and  the  defendant;  and 
likewise,  that  the  entries  raisal  the  presumption  of  the  presence 
of  the  intedate.}it  the  time  thev  were  made  bv  the  defendant,  and 
of  such  a  transaction. 

The  court  below  hehl  that  tlie  defendant  was  a  competent  wit- 
ness in  his  own  behalf  to  explain  how  the  entries  on  ilic  bonds 
came  to  be  made;  that  the  intestate  had  received  credits  for  the 
same  sums  of  money  in  another  way  and  place,  and  that  iIk-  intes- 
tate was  not  present  at  the  time  the  entries  were  unulc,  wvA  th::i 
the  defendant  had   no  ])ersonaI  communimtion  with  \\vv    looo' 
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them.  Tlii.s  court  approved  that  ruling.  Sec  particularly  86 
N.  C,  page  403,  of  the  opinion  in  Loekhart  v.  Beli. 

The  petitioner  alleges  that  in  such  affirmance  there  is  error, 
and  her  counsel  rely  upon  what  they  contend  is  a  proper  con- 
struction of  the  j)roviHo,  and  the  construction  placed  upon  the 
same  by  this  court  in  the  cases  of  Woodhonse  v.  Simmons,  73  N. 
C,  30;  Sumvc)'  v.  Candler,  86  X.  C,  71. 

We  think  the  defendant  was  competent  to  testify  as  he  was 
allowed  to  do,  in  any  aspect  of  the  matter. 

The  substance  of  the  proviso  in  section  343  C.  C.  P.,  as  ap- 
plicable to  this  case  is,  that  the  defendant  is  not  a  competent  wit- 
ness to  testify  in  his  own  behalf,  as  "/o  any  transaction  or  com- 
7nunica(ion  bdicecn^^  himself  and  the  intestate  of  the  petitioner 
ill  reference  to  the  bonds  mentioned  or  the  credits  thereon. 

It  is  conceded  that  he  could  not  be  allowed  to  testify  in  such 
case,  because,  if  the  intestate  were  alive,  she  having  knowledge 
of  such  "  transaction  and  communication,"  might  contradict  what 
th^  defendant  might  swear  as  to  the  same.  She  l)eing  dead,  can- 
not be  heard  in  her  own  behalf,  and  in  this  respect  the  jyroviso 
mentioned  closes  the  mouth  of  the  defendant.  This  is  the  ground 
and  reason  of  the  statute.  Whiiesides  v.  Green,  64  N.  C,  307; 
Halyburton  v.  Harshav\  G5  X.  C,  88;  Morgan  v.  Bunting,  86 
N.  C.,  65. 

Whether  the  transaction  in  question  was  one  between  the  in- 
testate of  the  petitioner  and  the  defendant  or  not,  was  a  question 
to  i)e  decided  by  the  court  in  passing  upon  the  competency  of  the 
defendant  to  testify  as  he  did,  and  it  was  to  be  determined  upon 
proper  evidence  like  any  other  similar  question. 

To  render  the  defendant  incompetent,  it  must  have  api)eared 
to  the  court  that  the  "transaction  or  communication"  was  be- 
tween the  intestate  and  himself,  as  has  been  said.  The  petitioner 
insists  that  it  did  so  appear  from  the  entries  of  the  credits  as 
they  appeared ;  that  from  them  it  is  presumed  the  transaction 
about  them  was  between  the  intestate  and  the  defendant,  and 
further,  that  the  defendant  was  not  a  competent  witness  to  re|)el 
such  presumption. 
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We  think  this  ground  is  not  tenable.  The  argument  is  not 
sound.  The  bonds  belonged  to  and  were  in  possession  of  the 
defendant,  and  he  entered  the  credits  on  them.  It  does  not 
appear  from  them,  or  any  words  in  them,  that  the  intestate  was 
present  at  the  time  they  were  made,  nor  that  she,  in  |ierson,  paid 
the  money  or  knew  anything  about  the  credits.  There  was  no 
obligation  resting  on  her  to  be  present,  nor  did  the  nature  of  the 
transaction  recjuire  that  she  should  be.  The  entry  of  them  could 
take  place  just  as  well  without  her  presence  as  with  it.  The 
money  could  have  been  i>aid  just  as  effectually  and  properly  by 
anoiher  as  by  herself;  and,  indeed,  it  appearing  that  she  was  a 
ladv  who  transacted  most  if  not  all  her  business  through  an 
agent  (her  son-in-law),  the  probability  was  that  the  payments 
were  made  in  some  other  way  than  by  herself  in  person,  and  this 
is  strengthened  by  the  fact  that  the  entries  are  silent  as  to  who 
paid,  or  how  the  payments  were  made.  There  is  nothing  in  the 
entries,  the  terms,  or  the  nature  of  them,  or  the  nature  of  any 
transaction  about  them,  that  implied,  at  all  events  sufficiently  im- 
plied, that  the  intestate  was  present  at  the  making  of  them,  or 
that  any  "transaction  or  communication"  al>out  them  took  place 
l)et\veen  her  and  the  defendant.  The  mere  entry  of  a  credit  on 
the  bond  of  a  lady  who  did  the  most  of  her  business  through  an 
agent,  without  any  recital  as  to  who  paid  the  money  or  how  it 
was  paid  in  that  respect,  is  too  slight  a  fact,  whether  reference 
l)e  had  to  its  terms  or  its  nature  and  effect,  to  raise  the  presump- 
tion of  fact,  that  she  was  present  at  the  entry  of  such  credit,  and 
had  knowledge  of  a  "transaction  or  communication"  about  the 
same  between  herself  and  the  party  making  the  entry.  To  raise 
such  a  presumption  in  the  absence  of  other  evidence,  at  least,  the 
nature  of  the  transaction  must  be  such  as  to  refjuirc  the  presence 
of  the  deceased  j)erson  about  the  "transaction  or  communica- 
tion" in  question.  Certainly  in  this  case  there  were  no  such 
facts  and  circumstances  as  raised  such  a  presumption,  much  less 
was  there  any^round  to  raise  a  presumption  of  law  to  that  effect. 

There  was  no  positive  testimony  going  to  show  that  the  intes- 
tate was  present  when  the  defendant  made  the  entries  mentioned. 
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or  that  she  ever  knew  anything  about  them  from  him.  (Jn  the 
contrary,  the  evidence  showed  tliat  she  did  most,  if  not  all  her 
business  transactions  through  an  agent,  her  son-in-law.  Indeed, 
the  great  weight  of  the  evidence  material  to  the  point  went  to 
show  that  she  knew  nothing  of  the  entries  or  any  transactions 
about  them  as  between  herself  and  the  defendant. 

But  in  any  view  of  the  matter,  the  defendant  was  a  compe- 
tent witness  to  testify  that  the  transaction,  about  the  entries  of 
credit  in  question,  was  not  between  himself  and  the  intestate  of 
the  petitioner,  and  that  he  had  no  personal  communication  with 
her  about  them.  Evidence  as  to  this  M'ent  to  the  court,  and  this 
fact  was  independent  of  the  main  fact,  as  to  how  the  entries 
came  to  be  made,  and  the  application  of  the  money;  it  did  not 
prove  or  tend  to  prove  the  main  facts.  Isenhour  v.  laenhouiy 
G4  N.  C,  640 ;  Brower  v.  Ilughen^  lb.,  642 ;  Gray  v.  Cooper^ 
Go  X.  C,  18a;  March  V.  Vei^ble,  79  N.  C,  19;  Pinnenj  \\ 
Orthy  88  N.  Y.,  447 ;  Abb.  Tr.  Ev.,  66. 

It  is  urged  by  the  counsel  that  this  construction  of  i\\^  pro- 
viso  will  put  the  estates  of  deceased  persons  at  the  mercy  of 
dishonest  creditors.  With  this  we  have  nothing  to  do ;  such  a 
consideration  might  he  addressed  to  the  legislature  as  a  reason 
why  the  law  should  be  changed.  This  court  must  accept  the 
statute  and  apply  it  as  it  finds  it  on  the  statute  book.  It  may 
Ixisaid,  however,  that  except  as  to  "transactions  or  <^ommunic-a- 
lions"  l)etween  the  intestate  and  the  defendant,  the  latter  may 
testify  in  his  own  behalf  without  limit.  This  may  seem  to  the 
petitioner  unwise.  Nevertheless,  the  law  allows  it.  Whiteside^ 
v.  Green,  supra;  laeiihour  v.  Isenhour,  stqrra  ;  McKee  v.  Lvu- 
berger,  87  N.  C,  181.  This  case  does  not  come  within  the 
exception,  and  that  is  all  that  can  be  said  of  it.  The  estate  of 
the  intestate  is  in  no  worse  condition  than  others  under  like  cir- 
cumstances. 

The  counsel  for  the  petitioner  lays  great  stress  upon  Wood- 
house  V.  Simmons,  supra^  and  insists  that  that  case  in  principle 
is  precisely  like  the  present  one     Thctwoca^es  are  inO^HHl  very 
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(I i Heron t  tron)  each  other,  as  a  slight  examination  will  show. 
In  that  (rase,  the  statute  presumed  a  payment  of  the  l)on(l  sued 
upon.  The  obligors  were  dead — the  surviving  obligee  wils 
oifered  as  a  witness  in  his  own  l>ehalf,  to  prove  that  the  l>ond 
hud  not  t)een  i»id,  and  it  was  properly  held  that  he  was  not  a 
competent  witness  to  prove  this  fact,  because,  perforce  of  the 
nUdkde^  there  was  a  presumption  of  fact  that  tlie  obligors  paid 
the  debt  to  the  obligee,  and  l)oth  parties  })ersonally  knew  the 
fact,  each  from  the  other.  The  surviving  party  was  not  coni- 
jK^tent  l)ectiuse  the  deceased  obligees  were  piHisumed  under  the 
.statute  to  have  knowledge  of  the  fact  of  payment  as  a  jiersonal 
transaction  between  the  |)arties.  The  t»ourt  did  not  hold  that  a 
credit  on  tlie  bond  raised  a  presumption  of  fact  that  the  obligors 
were  present  at  the  entry  of  it,  and  of  a  transaction  between 
the  parties.  And,  besides,  it  was  proposed  to  establish  the  prin- 
ci|)al  fact  by  the  surviving  obligee. 

That  is  not  the  case  before  lis.  Here,  there  is  no  statutory 
presumption  of  payment — no  fact  ap})earing  in  the  entry  of  the 
credits — nor  is  there  anything  in  the  nature  of  the  transaction 
that  reasonably  could  bo  held  to  raise  a  pi'asumption  of  iho 
presence  of  the  intestate  when  the  entries  were  made.  And 
besides,  the  defendant  in  testifying  to  the  absence  of  the  intes- 
tate, was  not  testifying  as  to  the  principal  fact  to  be  established. 

It  is  likewise  earnestly  contended  that  this  cxisc  is  like  that  of 
^Sfunner  v.  Candlery  supra.  It  that  case,  it  appears  from  the 
nxjeipt  in  question,  signed  by  the  intestate  of  the  plaintiff,  the 
recital  in  it,  and  the  nature  of  the  transaction,  that  the  intestate 
was  present  at  the  time  and  the  place,  when  and  where  tl)c 
rec^eipt  was  signed.  In  the  nature  of  things,  the  transaction 
could  not  have  taken  place  in  the  absence  of  the  intestate,  and 
it  appears  from  Candler's  testimony  that  he  was  present.  He 
was  not  offered  as  a  witness  to  prove  in  his  own  behalf  the 
a!)sen(!e  of  the  intestate,  or  that  the  tran.sa<*tion  was  not  betwet^n 
the  tNvo,  but  to  prove  and  ex|>lain  a  transaction  Iwtweeu  himself 
;tml  the  intestate  o;*  which   both    IntI    kn()wle<li;i\  tach  from  the 
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other.  The  intestate  executed  a  receipt  at  a  particular  p!a<*t?  mid 
delivered  it  to  Candler.  Plainly,  this  was  a  transaction  between 
tlie  parties. 

We  do  not  deem  it  necessary  tn  notice  further  anv  other  poiiils 
presented  by  the  petition.  We  are  satisfied  that  the  case  was 
properly  decided  in  all  uiaterial  respects.  There  is  no  error, 
and  the  ])etition  must  be  disinis?^ed  with  costs  to  the  defendant. 

No  error.  Affirmed. 


VAN    BUREN  BRYAN  und  x>thers  v.  ALBERT  MALLOY  and  cihei^. 
\Vitn€88y  deposition  of — Estoppel — Foimer  Action — Parol  Proof. 

1.  The  deposition  of  a  witness  inken  in  a  f<Mrner  action  is  n«»t  admissible  in  a 

subsequent  one,  unless  the  parties  and  matters  in  issue  in  the  latter  ;ire 
the  same  as  in  the  former. 

2.  To  render  the  evidence  competent  in  such  case  upon  tlie  ground  of  privity 

between  the  partief^,  it  must  appear  that  the  party  offering  it  has  acquired 
an  interest  in  the  subject-matter  from  a  party  to  the  former  action  sulwe- 
quent  to  its  institution.  Privity,  in  the  sense  iiere  used,  is  a  privity  to 
the  former  action. 

J5.  And  it  must  also  be  shown  tliere  was  an  action  pending  and  pr<>|>erly  cun- 
stituted,  in  which  the  deposition  was  taken,  involving  tlie  point  in  ques- 
tion in  the  action  in  which  it  isofiered. 

4.  Where  a  record  is  set  up  as  an  estoppel  to  a  subsequent  action,  the  party 
must  aver  and  prove  the  identity  of  the  precise  point  on  wliich  the  first 
action  was  decided  ;  and  parol  proof  is  admissible  in  aid  of  the  record  of 
the  first  trial,  if  it  fails  to  disclose  such  point.  Here,  there  was  no  record 
and,  therefore,  no  foundation  for  the  offered  proof. 

{McMorinc  v.  Slory^  4  Dev.  &  Bat.,  ISO;  Harper  v.  Burrow^  6  Ired.,  30;  Long 
V.  Bangas,  2  Ired.,  290;   Yates  v.  Yates,  81  N.  C,  387,  cited  and  approved). 

Civil  Action  tried  at  Fall  Term,  1883,  of  Richmond  Sujie- 
rior  Court,  before  McKoy^  J, 

This  action  was  brought  to  set  aside  a  deed  for  land,  executed 
by  Margaret  Sinclair,  Isabella  Sinclair  and  Daniel  Sinclair  t3 
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the  defendant  D.  M.  Kennedy,  on  the  ground  of  fraud  and  im- 
position ;  and  also  to  set  aside  a  deed  from  D.  M.  Kennedy  to 
the  defendant  William  Gilchrist,  for  the  same  land,  on  the 
ground  that  Gilchrist  purchased  with  notice  of  the  fraud ;  and 
also  for  the  i)ossession  of  the  land. 

The  deed  to  Kennedy  was  made  January  22,  1866,  and  that 
to  Gilchrist,  May  5,  1879.  Defendant  Gilchrist  also  claims  the 
land  under  a  deed  from  Margaret  Sinclair,  Isabella  Sinclair  and 
Daniel  Sinclair,  being  their  deed  to  John  Johnson,  dated  Octo- 
ber 8,  1870,  and  a  further  deed  from  Henry  Fairly,  administni- 
tor  of  John  Johnson,  to  said  Gilchrist,  dated  October  24,  1877, 
made  under  a  decree  to  sell  the  land  for  the  payment  of  the 
debts  of  the  intestate. 

The  plaintiffs  claim  as  heirs  of  Evan  Br}'an,  to  whom  the 
three  Sinclairs  conveyed  the  same  land  by  deed  bearing  date  26th 
of  June,  1866. 

On  the  trial  the  plaintiffs  offered  in  evidence  all  the  foregoin«ir 
deeds,  and  also  the  deposition  of  Margaret  Sinclair  taken  in  a 
former  action,  in  which  D.  M.  Kennedy  was  plaintiff  and  Mar- 
garet Sinclair,  John  Johnson  and  Archibald  McJjaurin  were  de- 
fendants. Both  parties  were  present  when  the  deposition  was 
taken,  and  it  was  filed  in  the  cause,  but  never  read  or  offered  in 
evidence. 

Thev  also  offered  in  evidence  the  record  of  another  action,  in 
which  the  new  defendant  William  Gilchrist  and  Mary  L.  John- 
son were  plaintiffs,  and  D.  M.  Kennedy,  Berry  Bryan  and  Ken- 
neth McKenzie  were  defendants.  In  this  action  no  pleadings 
were  ever  filed,  and  the  plaintiffs  introduced  Gilchrist,  one  of 
the  plaintiffs  therein,  as  a  witness,  and  proposed  to  show  by  his 
testimony  that  the  action  was  brought  to  set  aside  the  deed  from 
the  three  Sinclairs  to  D.  M.  Kennedy,  upon  the  same  ground  of 
fraud  and  imposition  which  are  alleged  in  the  present  action. 
His  Honor  ruled  out  both  the  deposition  and  the  testimony  of 
Gilchrist.  Uf)on  this  ruling  the  plaintiffs  submitted  to  a  judg- 
ment of  nonsuit  and  appealer!. 
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Messrs.  BxinreU^  Walker  &  Tilktt,  Frank  McNeill  and  &rong 
d*  Smedes,  for  plaintiffs. 

Messrs.  Geo.  Davis  and  J.  I).  Shaw,  for  defendants. 

AsHK,  J.  It  is  held  to  be  a  general  rule  of  law  that  where  a 
witness  has  given  his  testimony  under  oath  in  a  judicial  proeeed- 
ing,  in  which  the  adverse  litigant  had  tlie  j)0wer  to  cross-exam iuc, 
the  testimony  so  given  will,  if  the  witness  be  dead,  be  admittefl 
in  any  subsequent  suit  between  the  same  parties  or  those  claiming 
under  them,  provided  it  relates  to  the  same  subj(vt,  or  involves 
the  same  material  questions.  Taylor  on  Evi.,  §484.  In  Hai^r 
v.  Burrow,  G  Ired.,  80,  it  was  held  by  the  court  that  the  testi- 
mony of  a  witness  examined  in  a  former  suit  is  not  admissihlj* 
in  a  subsequent  suit,  when  the  ))laintiff  in  the  latter  was  not;! 
party  to  the  former  suit,  because  it  is  res  inter  alios  acta.  Chief- 
Justico  Xash,  who  delivered  the  opinion  in  the  cnse,  said:  "Tlif 
testimony  of  a  witness  given  in  a  case,  after  his  death,  can  lie 
proved  in  chief,  only  between  the  same  parties  when  the  snmc 
matter  is  in  litiii^ation  ;  for  the  reason,  that  it  would  otherwise  Ix' 
made  to  affect  others,  who  had  no  opportunity  of  cnws-examin- 
ing  the  witnes-j,  which  is  one  of  the  ordinary  t(»sts  provided  bv 
law  for  the  ascertainment  of  truth  in  the  courts  of  justice."  To 
the  same  ttfect  are  Rondman  v.  Iiced\^  Lessees,  (>  Pet.,  828; 
McMorine  v.  Sfort/,  4  Dev.  tt  Bat.,  1S<);  1    Phil,  cm   Evi.,  364. 

In  our  case  the  |)arties  are  not  the  same,  but  very  clifferent. 

In  the  first  action  in  which  the  deposition  of  Margaret  Sin- 
clair was  taken,  1).  M.  Kennedy  was  plaintiff  and  John  Johnson, 
Margaret  Sinclair  and  Archibald  McLaurin  were  defendants. 
In  the  second  action  in  which  her  deposition  was  taken,  William 
(lilchrist  and  Mary  L.  Johnson  were  plaintiffs  and  D.  M.  Ken- 
nedy, Berry  Bryan  and  Kenneth  McKenzie  were  defendants. 

In  the  present  action  Van  Buren  Bryan  and  Jeffei'son  Bryan 
are  i)laintiflfs,  and  D.  M.  Kennedy,  William  Gilchrist  and 
Albert  Malloy  are  defendants.  D.  M.  Kennedy  is  the  only 
party  to  the  present  action  who  was  a  j)arty  to  the  first  action, 
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and  Mary  L.  Johnson  as  plaintiff  and  Kenneth  MeKenzic  as 
defendant  in  the  second  action,  are  not  parties  to  the  present 
action. 

Taking  the  opjwrtunity  of  cross-examining  Margaret  Sinclair, 
as  the  test  of  the  admissibility  of  her  testimony,  as  laid  down 
iu  the  ease  of  Harper  v.  BuiToir,  suprfty  it  will  l)e  seen  that 
(jrilehrist,  a  party  to  the  action,  was  not  a  party  to  the  first 
action  and  had  no  opportnnity  to  examine  the  witnesses  in  that 
i*ase,  and  Albert  Malloy,  who  is  another  party  to  the  present 
action,  Mas  not  a  party  to  either  of  the  former  actions  and  had 
no  authority  to  examine  the  witnesses  in  either  case.  In  the 
first  action  the  defence  set  np  was  that  the  deed  from  the 
Sindairs  to  Kennedy  was  fraudutent  and  void.  And  the  sec- 
ond action,  as  alleged,  was  l)rought  to  set  aside  that  deed  for  the 
sinie  rduse.  But  the  i)resent  action  was  brought  not  only  to  set 
aside  that  dee<l,  but  also  to  set  aside  the  det^l  made  bv  Kennedy 
to  (TJlehrist,  on  the  ground  that  the  latter  purchasal  the  land 
from  Kennedy  with  notice  of  the  fraud  perpetrated  by  Kennedy 
upon  the  Sinclairs  in  obtaining  his  deed  from  them.  So  that 
the  parties  are  not  only  different,  but  there  is  a  difference  in  the 
matters  in  issue  in  the  present  action  from  those  in  the  former 
actions;  aiid  it  is  held  that  even  where  the  parties  are  the  same, 
yet  if  the  sam<!  matters  are  not  in  issue  in  the  former  cause,  the 
dep(.>sitions  are  not  evidence.     Starkie  on  Ev.,  444. 

The  plaintiffs  contended  that  there  was  a  privity  b(»tweeu  the 
partic*s;  that  they  all  derived  title  directly  or  indirectly  from  the 
Sinclairs;  and  that  that  made  the  depositions  admissible.  But 
that  is  not  the  kind  of  privity  which  makes  a  verdict,  or  judg- 
ment or  deposition,  in  a  former  cause,  evidence  in  one  that  is 
subsequently  brought.  Privity  in  the  sense  here  used  is  a  priv- 
ity to  the  former  action.  To  make  one  a  privy  to  an  action,  he 
must  be  one  who  has  acquired  an  interest  in  the  subject-matter 
of  the  action,  either  by  inheritance,  succession,  or  purchase  from 
a  party  to  the  action  subsequent  to  its  institution.  A  privity 
antedating  the  action  does   not  work   an   estoppel.     Vercb'cts, 
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judgments,  depositions  in  a  former  cause,  and  the  former  testi- 
mony of  deceased  witnesses,  are  considered  as  resting  on  the 
same  principle.  And  it  may  be  considered  as  settled  law,  that 
in  order  to  make  one  a  privy  to  another  so  as  to  be  bound  by  a 
judgment  to  which  that  other  was  a  party,  or  to  make  such  jadg- 
ment  competent  as  evidence  against  him,  he  must  claim  by  a  titk 
derived  since  the  commencement  of  the  action.  Itis  so  laid  down 
in  Starkie  on  Evidence,  328,  in  Freeman  on  Judgments,  §162, 
and  1  Wharton's  Evidence,  §177.  Under  this  rule,  then,  there 
is  no  privity  between  Kennedy  and  the  plaintiff,  for  they  both 
claim  under  deeds  made  prior  to  the  commencement  of  the 
former  actions.  And  Gilchrist,  who  acquired  his  title  from 
Kennedy  subsequent  to  the  commencement  of  the  action,  is  no 
more  in  privity  with  the  plaintiffs  than  his  bargainor  Kennedy. 

Neither  the  plaintiffs  nor  their  ancestor  Evan  Bryan  were  par- 
ties to  the  first  action,  and  the  deposition  in  that  case  could  d«»i 
be  used  to  their  prejudice,  and,  therefore,  for  want  of  mutuality 
they  ou^ht  not  to  take  advantage  of  it.  Starkie  on  Evi.,  412. 
For  the  foregoing  reasons  we  are  of  opinion  there  was  no  eri-or 
in  excluding  the  deposition. 

But  there  is  a  still  stronger  reason  why  the  deposition  in  tiie 
second  action  should  be  excluded.  For,  before  a  party  can 
offer  in  evidence  a  deposition  taken  in  a  former  action,  he  must 
show  there  was  an  action  pending,  in  which  the  deposition  was 
taken,  involving  the  point  in  question  in  the  action  in  which  it 
is  offered.  Starkie  on  Evi.,  343,  lays  down  the  rule  thus:  "The 
deposition  or  evidence  of  a  witness  in  one  cause  cannot  be  evi- 
dence in  another,  when  the  verdict  would  be  inadmissible,  for  the 
oath  cannot  be  given  in  evidence  without  first  giving  the  verdict 
in  evidence:  for  otherwise  it  would  not  appear  that  the  oath  was 
more  than;  a  mere  voluntary  affidavit."  To  the  same  effect  is 
BuUer  N.  P.,  242. 

In  this  second  case,  there  is  nothing  to  show  that  the  case  was 
ever  constituted  in  court.  The  only  record  is  a  summons;  no 
complaint;  no  answer;  no  issues  and  no  verdict;  only  a  judg- 
ment of  nonsuit,  which  in  that  case  means  a  yiolle  prosequi 
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The  plaintiffs  offered  parol  evidence  to  show  that  the  action 
was  i)rou2:ht  to  set  a><ide  the  deed  made  bv  the  Sinelairs  to  Km- 
nedy.  But  His  Honor  exeluded  the  evidence  and  the  deposi- 
tion taken  in  the  cause.  The  plaintiffs  alleged  error  in  these 
rulings,  and  in  su|)port  of  their  position  relied  upon  the  cascN  of 
Ijovfj  w  liaufjasy'i  Ired.,  290,  and  Ydtesw  l^Vfto,  81  X.  ('.,.'^07. 

In  the  former  of  these  <*ases  Chief-Justice  Ri'FFiN,  who  spoke 
for  the  court,  said :  "If  the  record  can  l)e  aided  by  the  aver- 
ments and  parol  evidence,  as  held  in  New  York,  we  find  accord- 
ing to  those  crises  that  it  ciin  only  be  done  when  from  the  form 
of  the  issues  the  record  does  not  and  could  not  show  the  iirrounds 
U|)on  which  the  verdict  pnK»eeded,  and  when  the  grounds  alleged 
are  such  as  might  legally  have  been  given  in  evidence,  under  the 
issue,  and  were  in  evidence  in  such  way  as  to  make  it  appear 
from  the  issue  and  verdict  that  these  facts  and  grounds  must 
have  l)een  necessarily  and  directly  in  (pieslion,  or  determinid, 
and  that  upon  these  grounds,  and  no  other,  the  verdict  must  have 
l)een  found."  In  Yates  v.  Yatcs^  the  court  cited  this  decision 
with  approval  and  reiteratwl  the  doctrine  there  enunciated. 

The  principle  establisheil  in  these  adjudications  is,  that  par«»l 
proof  is  admissible,  andoidy  admissible  in  aid  of  the  re<'ord ; 
that  is,  whenever  the  record  of  the  first  trial  fails  to  disch>se  the 
pretHse  point  on  which  it  was  decided^  it  is  competent  for  the 
party  pleading  it  as  an  estoppel  to  aver  the  identity  of  the  point 
or  question  on  which  the  <lecision  was  had,  and  to  support  it  by 
proof.  But  there  must  be  a  recK)rd  to  be  aided.  When  there  is 
no  record,  as  in  our  case,  there  is  no  foundation  for  the  proof. 

Our  coDcla^^ion  is,  there  is  no  error,  and  the  judgment  of  the 
superior  court  must  therefore  be  affirmed. 

Xo  error.  Affirmed. 
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GEORGK  A.  SPARROW  v.  JOHN  If.  HLOUNT. 
WifnesHy  deposition  of, 

1.  The  deposition  of  a  witness  who  lives  more  than  seventy  miles  from  tliu 

place  where  the  court  is  held,  tiiongh  not  under  subpoena  (act  of  ISSl, 
ch.  279),  may  be  read  in  evidence,  subject  to  proper  exceptions  taken 
before  entering  upon  the  trial;  but  the  opposite  party  may  show  that  he 
lives  within  seventy  miles  of  the  court,  in  which  case  the  deposition  can- 
not be  read.  There  was  no  statute  requiring  such  witness  to  be  under 
Bnbpo'na  at  the  time  the  depositions  in  this  case  were  taken. 

2.  But  now,  it  is  provided  that  depositions  may  be  taken  **  if  the  witness  \vm* 

been  duly  summoned."     The  Code,  jjl^'^'^''^)  sub-sec.  9. 

{Burnharl  v.  Smithy  80  N.  C,  47'> ;  Kea  v.  Robeson^  4  Ired.  Kq.,  -127;  Bitt\$f\\f 
V.  Dovmeij,  10  Ired.,  284;  airsonx.  Mills,  69  X.  C,  32;  Katzatstiin  v. 
Railroad,  78  N.  C,  28G,  cited  and  approved). 

Civij.  Action  tried  at  Fall  Term,  1883,  of  Chowan  Su|ie- 
rior  Court,  before  Avery,  J. 

This  is  an  action  in  nature  of  quo  xvarranto^  brought  by  the 
people  of  tlie  state  upon  the  relation  of  (icorge  A.  Sparrow 
against  John  IT.  Blount,  to  try  title  to  tlie  office  of  solicitor  of 
the  first  judicial  district. 

The  facts  relating  to  the  point  decided  by  this  court  are  in 
sulxstance  as  follows:  The  plaintiff  relator  offered  sevend  depo- 
.sitions  of  witnes.ses  taken  before  the  clerk  of  the  superior  court 
of*  Pamlico  county,  acting  as  (Kjniinissioner  under  order  of  court, 
and  appointed  at  the  instance  of  the  defendant,  without  re*[uir- 
iug^  written  notice  from  tlie  plaintiff*.  The  depositions  were 
offered  to  prove,  among  other  things,  that  the  vote  of  a  certain 
precinct  was  returned  to  tlie  board  of  county  canvassers  as 
required  by  law,  and  that  on  the  return  the  plaintiff  receivecl  a 
majority  of  sixty-nine  votes.  The  tx?rtificate  of  the  coDimi.s- 
sioner  is  as  follows :  "  The  following  depositions  were  taken  on 
this  the  23d  day  of  May,  1883,  by  the  consent  of  the  parties  to 
the  above  cause,  to  be  read  as  cvidencxj  in  such  cause  now  peud- 
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ing  in  Chowan  county."  Then  come  tJie  deposit  ions,  and  the 
official  signature  and  seal  of  the  clerk. 

The  defendant  stated  that  the  notice  was  from  himself  to  the 
plain tifi*  to  take  depositions  on  Friday,  and  at  the  request  of  t!ie 
plaintiff  he  agreed  that  the  depositions  of  the  witness,  wluisc 
depositions  were  offered,  might  l)e  taken  on  Wednesday  instead 
of  Friday,  and  that  he  would  take  no  advantage  of  want  of 
notice  from  plaintiff.  The  defendant  was  present  and  cross-ex- 
amined the  witnesses. 

On  the  trial  the  defeiidant  objected  to  the  reading  of  the 
depositions,  for  that,  the  witnesses  examined  were  not  under  «u6- 
jftena  (which  was  admitted),  and  that  under  the  act  of  1881,  ch. 
279,  §2,  the  deposition  of  a  witness  could  only  be  read  de  bene 
^'.vsr,  and  that  the  service  of  a  subjHPna  was  ntHVSsary  to  consti- 
tute one  a  witness.  The  court  sustained  the  objection,  and  the 
plaintiff  suffered  a  nonsuit  and  appealed. 

Mr,  H7///awi  A.  Moore,  for  plaintiff. 

McHftrs.  Pruden  &  Bunch  and  B.  B.  Peebles,  for  defendant. 

Mekrimon,  J.  We  think  the  court  erred  in  rejecting  the  depo- 
sition of  witnesses  residing  more  thah  seventy-five  miles  from  the 
pla<!c  where  the  court  was  sitting  to  try  tlic  action,  upon  the 
jrroinid  that  such  witnesses  were  not  uuder  subpoena. 

Although  it  does  not  distinctly  appear  in  the  record,  that  tJie 
witnesses  resided  more  than  that  distance  from  the  place  where 
the  court  was  sitting,  the  counsel  on  both  sides  in  their  printed 
briefs,  take  it  that  they  did,  and  we  must  take  the  fact  so  to  be. 

The  purpose  of  the  statute,  Acts  1881,  ch.  279,  §§2  and  3, 
was  plainly  to  save  the  inconvenience  and  cost  of  taking  witnesses 
to  a  greater  distance  than  seventy-five  miles  to  testify  in  cases* 
pending  in  court,  imless  the  party  desiring  the  testimony  of  the 
witnesses  shall  see  fit  to  summon  him  to  attend  the  court  and  tes- 
tify in  person. 

A  imrty  m<iy  take  the  deposition;  he  is  not  obligeiKto  do  s<>; 
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it  is  optionnl  with  him  wholhor  Iio  will  or  not ;  if  ho  shall  <h> 
so,  and  offers  to  ivatl  it  on  tho  trial,  and  proves  or  it  is  admittfil 
by  the  opposin;^  P*^rty,  as  in  this  case,  that  tlie  witness  resi»l(s 
more  than  seventy-five  miles  from  the  court,  it  must,  under  the 
statute  cited  above,  l)e  read,  subject  to  all  ])roper  exceptions  takci> 
in  apt  time. 

Men  onlinnrily  stay  at  their  home,  and  there  arises  a  presuinj>- 
tion  that  the  witness  whose  drp()>ition  is  offered  is  at  his  homo 
at  that  time,  if  it  then  appears  that  he  lives  a  greater  distauw 
than  that  from  the  court.  The  law  does  not  require  that  ihe 
|Kirty  oilerinj^  the  deposition  shall  shovr  positively  that  the  wit- 
ness was  at  home,  or  at  a  greater  distance,  at  the  moment  the  dep>- 
sition  was  offered ;  this  would  ordinarily  be  practic*ally  impossil)l('. 
The  opposing  party  may,  however,  show  that  the  witness  is 
within  seventy-five  miles  of  the  court,  and  if  he  shall  do  so,  the 
deposition  cannot  be  read.  In  that  case  the  plaintiff  must  intn^ 
du(^  the  witness,  or  proceed  with  the  trial,  without  the  l)enefit  of 
tlic  deposition,  or  submit  to  such  just  terms  as  the  court  nnVlit 
impose  as  to  a  continuance  and  costs. 

A  party  is  not  bound  to  summon  his  witnesses  in  any  case- 
It  is  optional  with  him  whether  he  will  or  not.  He  may  relv 
on  the  witness  to  attend  without  the  service  of  a  nubptnui. 
Wherefore  shall  he  summon  his  witnessc^s,  unless  he  sees  fit  ti» 
do  so?  Whether  he  will  or  not  is  his  own  matter.  It  is  his 
own  peril  and  may  be  his  disadvantage  if  he  will  not — not  that 
of  his  opponent.  There  was  no  expiTss  statutory  provision  at 
the  time  the  depositions  in  question  were  taken,  that  required  the 
witnesses  to  be  under  siibpaena  to  attend  the  c»ourt,  and  there  was 
no  such  necessity,  arising  under  the  statute  allowing  the  deposi- 
tions to  be  taken,  for  their  being  under  siibpa*na  as  warranttnl  ai> 
implication  to  that  effect.  It  concerned  the  party  offering  the 
<lcposition9,  to  entitle  himself  to  read  them  by  showing  all  the 
necessary  prerequisitts. 

In  this  case  it  was  a<lmitted  that  the  witnesses,  whose  de|iosi- 
tions  were  oflero<l  and   rejected  on  the  trial,  lived   nmre    thai* 
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H*vi?n!y-!iv('  milrs  fVuin  where  ihe  court  was  sitting.  Tho  pro- 
siiinption  was  that  at  that  time  tliey  wert*  at  hi»me,  wheix*  men 
usually  .stay.  The  clefeiulant  Ijail  the  right  to  I'ebut  this  pre- 
Mimption,  and  if  he  had  done  so,  the  plaintiff*  would  not  have 
h*t»n  entitled  to  have  read  his  depositions,  and  as  he  did  not 
<*hiM)s<»  to  summon  then),  he  must,  in  sueh  case,  have  suffered  the 
<-<i!>equenees.  Xeither  the  statute  cited  above,  nor  any  other 
.statute  in  forcv  at  the  time  the  depositions  Avere  taken  iXHpiirecl 
die  plaintiff*  to  summon  the  witnesses  in  such  cases.  Bcirnhai'dt 
V.  Smith,  8H  N.  V.,  47:). 

The  law  is  now  otherwise.  Tin:  Code,  §1358,  provides  in 
c:ises  like  that  before  us,  that  the  dej)osition  may  be  taken,  "if 
the  witness  han  been  duhj  inimmonedy  It  thus  appeal's  that  the 
letfislature  deiMned  it  wise  and  necessary  to  change  the  law  as  to 
lhi>  class  of  dejjositions.  In  numerous  other  classes  providwl 
ft»r,  it  is  not  re(|uired  by  Thk  Codk  that  the  witnesses  whose 
•<ie|)ositions  may  be  taken  shall  be  under  .subjjirHa  to  attend  the 
<*ourt. 

The  objection  to  the  deposition,  upon  the  ground  that  it  was 
taken  by  a  commissioner  appointed  at  the  instance  of  the  defen- 
<lant,  came  t(K)  late,  if  indeed,  it  had  any  force.  The  objection 
was  to  an  irregularity  that  might  1h»  waived.  It  ought,  theiv- 
fore,  to  have  been  taken  advantage  of  before  the  trial  began.  It 
C'»ul<l  not  be  done  afterwards.  The  Code,  §1360,  expressly  pro- 
vides that  an  irregidarity  in  taking  the  deposition  shall  not  be 
<5iusc  for  quashing  or  rejecting  it  on  motion  first  made  after  the 
trial  has  begun,  if  it  shall  apjjear  that  the  party  objecting  had 
notice  that  it  had  been  taken,  and  it  was  on  file  long  enough 
ijefoi-e  the  trial  to  enable  him  to  present  his  objection. 

The' defendant  had  notice  of  the  taking  of  the  deposition,  for 
he  was  present  and  cross-examined  the  witnesses.  This  was  a 
waiver  of  a  formal  notice.  Kea  v.  Robeson,  4  Ired.  Eq.,  427; 
Befiseley  v.  Domiey,  10  Ired.,  284.  The  ilepositions  were  on 
file  a  sufficient  time  before  the  trial  to  enai)le  the  defendant  to 
iake  his  exceptirin  as  allowed  l)y  statute.     The  Code,  §1361; 
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(hrtton  V.  Milk,  69  N.  C,  32;  Ka(zcn.steiti  v.  /JrnYrof/^/,  78  X. 
<\,  286. 

There  is  error.  Tlie  jiidgmont  of  nonsuit  must  be  set  asnle, 
and  the  cast^  [iroceeded  with  according  to  law.  To  this  end,  let 
this  opinion  be  certified  to  the  superior  court  of  Chowan  county. 
It  is  so  ordered. 

Krror.  Revei'sed. 


J.  W.  PK ACOCK  V.  HENRY  STOTT. 

Wifnciss,  competeuci/  of — Section  o90 — Partnership. 

1.  A  uitiiess  is  not  incompetent,  nnder  Thk  Codk,  ?.o90,  to  testify  to  :«  ron- 
versation  had  with  two  persons,  one  of  whom  being  (lend  at  the. time  of 
the  trial,  in  reference  to  ji  contract  made  between  them  and  the  wiinesK. 

?.  Nor  will  the  death  of  one  of  the  partners  in  a  firm  incapacitate  the  wiin«» 
from  proving  a  transaction  with  the  lirm  while  the  other  partner,  wh<> 
was  present  at  the  interview,  is  livinij. 

{MrCanless  v.  Reynolds,  74  N.  C,  301 ;  Thompson  v.  Humphirt/,  83  N.  ('.,  iU^; 
McLcanj  v.  Norment,  84  N.  (.-.,  *23o,  cited  and  approved). 

Civil  Action  tried  at  Fall  Term,  1883,  of  Nash  Superior 
C/ourt,  before  PhifipHy  J, 

LTpon  excluding  the  evidence  offered  by  the  plaintiff* {•-et  out 
in  the  opinion  here),  the  jilaintiff*  excepted  to  the  rnlinir  of  the 
ttnirt  below  and  suffered  a  nonsuit  and  appealed. 

3Ic9ifrH.  (hniwr  d*  Woodard,  for  plaintiff". 

McsHm,  E,  C  Smith  and  Fuller  <i'  Snow,  for  defendant. 

'  Smith,  C.  J.  The  plaintiff*  as  assignee  of  Alvin  Peacm-k  in 
this  action  seeks  to  set  up  Mud  establish  a  parol  trust  in  the  land 
described  in  the  complaint,  arisin::!  out  of  a  contract  entered  int(» 
In-  Wyatt  Eir{»,  li^ddinir  K'chirlsoii  'irifl    A.  J.  Tavinr,  credit- 
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or!«,  at  tlio  time  when  they  purchased  the  same  under  the  trus- 
tee's sale,  apd  they  seek  to  follow  the  land  tlius  ehtirged  and 
cnforoo  the  trust  ai^inst  the  defendant  who  has  ae((uired  the 
legal  e:?tate.  Among  the  issues  produced  by  the  (H)nflicting  alle- 
gations contained  in  the  pleadings,  one  in  the  following  wards 
was  submitted  to  the  jury  : 

Did  AVyatt  Earp,  Redding  Richardson  and  A.J.  Taylor  piu'- 
chase  the  lands  and  take  a  deed  therefor  in  trust  to  convey  to 
Alvin  Peacix^k,  after  the  payment  to  them  of  the  debts  due 
them  from  said  Alvin  Peacock  ? 

To  sustain  the  allegation  involved  in  the  enquiry,  the  plaintiff 
iutrwluced  Alvin  Peacock  juid  propose<l  to  put  to  the  witness 
(Redding  Richardson  being  dead)  these  interrogatories  : 

1.  What  cimversiition  did  vou  have  with  Wvatt  Earp  and  A. 
J.  Taylor,  or  cither,  regarding  the  })ur<»ha'<e  of  your  lands  on 
the  24th  day  of  December,  18o<J,  sold  that  (hiy  by  J.  M.  Taylor, 
the  trustee? 

2.  Did  you  have  any  conversition  with  A.  J.  Taylor  and 
Wyatt  Earp,  or.  either,  at  which  Redding  Richardson  was  not 
present,  in  respect  to  the  purchase  of  this  land?  and  if  so,  state  it. 

Thexi  (piestions  asked  successively  were  olyeeted  to,  it  being 
shown  that  the  deceased  was  present  at  the  convei'sation  referred 
to  in  the  first,  and  both  ruled  out  bv  the  court. 

Thereujion  the  plaintiff*  suffered  a  nonsuit  and  appealed,  and 
the  only  point  presente<l  is  the  admissibility  of  the  proposed 
evidence  when  prcK*eeding  from  the  plaintiff^'s  assignor. 

The  act  which  rendei-s  parties  to  a  suit  competent  to  testify  gener- 
ally, excludes,  by  its  proviso,  evidence  of  or  in  regard  to  **  any 
transaction  or  conuiumi^ition  between  such  witness  and  a  person  at 
the  time  of  such  examination  deceased,"  as  against  his  personal 
rej)re>entative  then  prosecuting  or  defending  the  suit  (Thk  Codk, 
S-lOO),  and  unless  the  case  is  within  the  scope  of  the  exception, 
the  tcHstimonv  must  be  received. 

That  offered  and  now  umler  considemtion  was  not  in  stricttiess 
a  ermversation  witli  rh.*  (h'ceased,  but  with    him  and  two  others 
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n-^iKMuttnl  in  the  contract  ami  iinite'd  in  intends:.  No:-  (Imsit 
<^)'ii('  within  tli;'  niischief  wliich  tlie  rcj^tricnoii  was  icitt'iult-d  to 
j)n»vide  a^^aisist;  and  the  underlying  principle  is,  in  the  sinitcn- 
tious  words  of  the  late  Chief-Justiw,  in  McCan/es  v.  Reipidih^ 
74  X.  C,  ;]01,  at  the  conclusion  of  the  opinion,  "  that  xiwV^ 
Ijolh  parties  to  a  transaction  caii  l)e  heard  on  oath,  a  party  t*»an 
aclion  is  not  a  (•.):nj)etent  witness  to  the  transjietion."  Thompson 
V.  Jluinphrci/y  <S*J  N.  (\,  41G;  McLcury  v.  Ao/v/in//,  84  X. 
( ■.,  2:^-). 

The  conversation  M>:in:ht  to  he  elicited  hy  the  first  interroga- 
tory was  with  ikrve  jjcrs')ns  and  to  show  their  contract  with  tlio 
witM(ss,  so  that  these  two  livin<j  witnesses  to  the  fact,  to  which 
ih«.*  testimony  is  dirw^ted,  could  give  their  vei>iion  of  it,  and  the 
cvidentre  of  tlie  witness  would  not  l>e  bevond  the  reach  {)f  cor- 
rection  or  contradiction,  and  the  reason  for  the  exclusion  would 
not  exist.  As  then  the  testiinonv  is  not  witliin  the  words  of  the 
cxcludin-;  proviso,  nor  the  reason  of  the  rule  that  it  prescribes, 
we  are  of  opinion  that  it  ought  to  have  been  admitted. 

In  this  construction  of  the  act,  we  are  sustained  by  rulings  as 
to  the  etfecl  of  similar  phraseology  in  other  states. 

In  Com^iock  v.  /////,  7;i  X.  Y.,  280,  where  the  transaction 
was  between  the  })laintifl'  and  the  partners  cou«tituting  the  firm 
of  Jaycox  cV:  Green,  and  (ireen  was  dead,  the  plaintiff's  testi- 
mony in  relation  to  it  was  received  without  objection,  and  the 
c>»urts:iy:  The  death  .of  (Jretni  did  not  render  the  plaintiff  in- 
comj>etent  to  prove  the  tmnsaction  while  Jaycox  was  living.  If 
an  exception  had  been  taken  to  the  admission  of  the  evidenct*  it 
would  i.ol  liave  been  tenable. 

S'l  in  a  more  recent  case  Boakdmax,  J.,  for  the  court,  deelarci* 
that  the  death  of  one  of  the  patrners  in  a  firm,  with  which  the 
plaintiir  has  made  an  arrangement,  does  not  render  the  plaintiff 
an  incompetent  witness  to  prove  the  transaction,  so  long  as  tlie 
other  partner  who  was  present  at  the  interview  is  living.  Kale 
V.  AV/;o//,  20  X.  Y.,  198. 

The  san)c  proposition  is  announced    in  Benneft  v.  Fmreifj  55 
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Texas,  14r>,  the  court  adopting  the  language  uscfl  in  1  Whar. 
Evidence,  §4^i•^  where  author  says:  The  exception  does  not  in- 
capacitate where  tlie  suit  is  against  (*o-<lefendants  of  whom  only 
one  is  dead,  when  the  ooiitraot  was  made  either  with  the  living 
<iMlefendant  or  with  the  living  and  the  deiid  t»oneurrently. 

The  <?ase  is  not  more  favorable  to  the  defendant  in  that  the 
original  parties  to  the  (x>ntra('t  art*  not  directly  before  the  court, 
ftir  the  rule  extends  as  well  to  assignors  under  whom  the  defend- 
ant derives  his  title,  as  to  the  several  associat(Hl  defendants  them- 
selves. 

Our  opinion  then  is,  that  there  wns  error  in  the  ruling  out 
lK)th  (juestions,  and  the  noui^uit  must  be  set  aside  and  a  new 
trial  ordered.     Ix*t  this  be  certified. 

Krror.  Wnire  fie  novo. 


PCTKR  McRAK,  AdmV,  v.  CHAKI.KS  MALLOY. 
WUneas  under  section  590. 

1.  A  party  to  an  action  brought  by  the  administrator  of  a  deceased  person  to 
enforce  a- contract  entered  into  between  tliem,  is  not  competent  to  testify, 
tinder  section  090  of  Thk  Codk,  to  a  conversation  Iiad  in  tlic  presence  of 
I  he  deceased  with  his  agents  and  attorneys  in  relation  to  tlic  execution  of 
the  contract.  Though  the  conversation  was  with  the  attorneys,  yet  they 
were  acting  for  the  deceased,  in  his  presence  and  under  his  direction,  and 
the  substance  of  the  transaction  was  the  making  of  the  contract  and  per- 
sonal to  the  decease<l. 

*2.  The  agents  or  attorneys  in  such  case  may  be  examined  by  either  parly  to 
the  suit,  but  the  disqualification  of  the  party  to  the  cause  is  not  removed, 
as  the  statute  makes  no  exception  where  others  were  present. 

i/fafybnrion  v.  Dobnorif  66  N.  C,  88;  Morgan  v.  Bunting^  tS'l  N.  C,  (>6;  Lock- 
hart  V.  Bdly  Ib.f  443,  cited  and  approved ), 

(*iviL  Action  tried  at  January  Term,  188.'},  of  Richmond 
6u|)erior  Court,  before  Graves j  J. 
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The  action  is  to  eu force  a  contract  executetl  l>v  tlie  dcfeDdanl 
to  the  plaintiff's  intestate  in  these  words c 

"For  and  in  consideration  of  paying  and  discliarging  the  bal- 
ance due  to  Alexander  Malloy,  of  whom  I  was  guardian,  I  ih 
hereby  promise  and  agree  to  pay  to  said  Alexander  Malloy  an- 
nually one-third  of  the  net  profits  to  be  made  at  the  factory  of 
Malloy  and  Morgan  during  my  life. 

8th  March,  1878.  C.  Maijx>y,  (Seal).'' 

Tlie  defendant  resists  the  action,  and  alleges  that  the  t»ontract 
was  obtained  by  the  exercise  of  intimidation  and  undue  influ- 
ence, practiced  by  the  defendant  and  his  attorneys  at  a  time  when 
he  was  in  distress,  and  without  tiie  advice  and  counsel  of  friends. 

Four  issues  evolved  from  the  pleadings  were  submitted  to  tlie 
jury  in  form,  and  with  responses  to  each,  as  fi)llows: 

1.  Was  the  contract  sued  on  obtained  by  surprise  or  undui' 
influence?     Answer — Yes. 

2.  Did  the  intestate's  attorney  represent  to  the  defendant  thai 
it  would  be  difficult  for  him  to  exonerate  himself  from  liability 
to  his  ward  on  account  of  tiic  loss  of  his  papers,  destroyed  hy 
Sherman's  army,  and  that  it  would  ruin  him  if  he  did  not  >ign 
the  contract?  And  if  so,  was  the  defendant  induced  by  this  rep- 
resentation to  execute  the  contract?     Answer — Yes. 

3.  If  such  representations  were  made,  were  they  false?  An- 
swer— Yes. 

4.  Did  the  parties  agree  when  the  contract  was  made  that  tl>c 
defendant  should  not  be  held  liable  for  any  profits  umil  thi' 
debts,  liabilities  and  expenses  of  the  factory  had  Ix^en  paid;  if  >«•, 
was  tlie  provision  omitted  by  mistake  or  inadvertence?  Answer- 
Yes,  by  mistake. 

To  sustain  the  imputations  of  unfairness  and  undue  influemv 
used  in  procuring  the  execution  of  the  contract  and  the  repre- 
sentations attending  the  transaction,  the  defendant,  examined  on 
his  own  behalf,  was  permitted,  after  objci^tion  made  and  over- 
ruled and  a  cautionary  direction  from  the  court  not  to  s|)eak  «»f 
any  transaclion  or  convei-s:ition  had  with  the  de<'e:ised,  to  tcstifv 
and  siiv: 
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"I  went  to  the  house  of  the  intwtate  on  Moiuhiy  nioruing, 
the  day  on  which  the  eontnict  was  .signed,  and  found  there  two 
attorneys  of  the  intesUite.  I  refused  to  sign  f)ne  of  the  papers 
drawn  and  presiMited  to  nie.  My  remark  was  addressed  to  the 
rrowd.  The  tirst  deed  was  read  to  me  by  one  of  the  attorneys, 
who  sjiid  that  $.*58,00()  was  a  hirge  amount,  and  that  it  would 
rnin  nie,  and  I  had  better  settle.  I  replied  that  I  had  lxH»n  ad- 
viswl  that  I  was  not  liable  for  the  casualties  of  war.  The  saiue 
attorney  replied,  that  is  true,  but  it  has  been  a  lon«^  time  since, 
?m(l  it  woidd  l)e  hard  to  show." 

'*The  attorney  then  hande.t  me  this  paper  (the  contract  si:c<l 
«m).  I  declined  to  sign  it  IxK-ause  the  factory  was  in  debt,  and 
the  attorney  remarked,  ^  I  can  obviate  that  ditHculty  by  insi'it- 
\t\*r  the  word  *net' — and  he  added,  *  there  could  Ik»  no  net 
profits  until  the  debts  were  paid.'  I  knew  nothing  of  this  mat- 
ter l)efon» — was  excited  and  disturlKxl.  Morg:ui  came  in  before^ 
the  la««t  paper  was  signed.  The  deed  convey(»d  all  the  land  1 
owned,  except  a  life  estate  was  njserved  to  myself.  I  was  in- 
duced to  sign  the  contiTict  by  representations  that  there  could  !>e 
no  net  profits  until  the  debts  were  discharged.  I  was  guardian 
to  Alexander  Malloy  (the  intestate),  and  became  such  about  1S4S. 
My  guardian  j)apei>5  were  (h^troyed — notes  and  accounts  were 
p>o<L" 

We  reproduce  so  much  of  the  testimony  deliv(Ted  by  the 
defendant  as  shows  the  general  nature  and  bearing  of  the  con- 
\Trs:ition  which  t(Hik  place  in  the  presence  of  the  intestate  and 
was  carried  on  lK'tW(HMi  his  counsel  and  the  witness,  and  which 
nsidted  in  the  ffivinjr  of  the  deed  and  the  contract,  in  order  that 
its  comjKitency  may  be  determined. 

After  the  ren<lition  of  the  verdict,  the  court  b(;ing  of  opinion 
that  ihe  festimonv  of  the  defendant  rame  within  the  inhibiting 
proviso  of  section  »M'5  ('.  (\  P.,  and  ought  not  to  have  been 
lu-ard,  for  this  an<l  t)ther  ^pcHMfied  erroneous  rulings  during  the 
Irii'.  set  :\^'ul'  the  verdic'  :iiid  awnnled  a  new  trial,  and  therefrom 
ih  •  d  fendint  rijijiei'^.      S.-c:!  »n  '2',>'.K 
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J/f4;A/>-.  ./.  I),  Slt(nv,  T.  A.  MrXcill  juicl  Frtiuk  AcXrill,  U>r 
plaintifl'. 

Mciifirfi.  J.  7\  Jjf(/r<ntff  and  Burwvlly  Wttlhr  *S:  'IHfrft,  tin* 
<K*fcni(lant. 

Smith,  (\  J.,  after  jitatin^  llie  above.  Tin*  ipu'stion  U'iore 
lis  and  till?  only  one  we  find  it  nicossirv  to  {oi)>i(irr  and  (Itrwlc, 
is  this  : 

Can  the  living  party,  in  an  action  brought  by  the  piTsoiwI 
representative  of  a  deecjaswl  person  to  enfont^  a  eontraet  entoml 
into  between  them,  testify  to  conversations  had  in  the  prt'sence 
of  the  deecjised  with  his  agents  or  attornexs  preliminary  and 
conducive  to  tlie  making  of  the  contnict,  the  agents  oratt(»rneYs 
being  still  alive  ? 

The  act  im])roving  the  law  of  evidence  cf)nfei>  a  <*a|)acity,  not 
possessed  before,  upon  the  parties  to  a  suit,  the  right  to  testify  «>» 
their  owMi  behalf;  thus  removing  the  disqualili<ation  of  iniere>t, 
but  with  the  restriction  that  if  it  relates  to  a  pei-sonal  transac- 
tion  or  communication,  and  one  of  the  partita  be  dead,  and 
the  action  be  by  or  against  his  personal  representative,  the 
other  who  survives  shall  not  Ixi  permittwl  to  testify.  Ti»e 
enactment  with  its  proviso,  introducing  a  great  change  in  the 
law  of  evidence,  assumes  that  when  both  arc  alive  and  ciui  give 
their  respective  versions  of  the  matter,  it  may  l)e  rifely  left  to 
the  jury  to  hear  each  and  weigh  and  j>ass  upon  the  testimony. 
But  wliere  one  is  dead,  and  incapable  of  contradicting  the  other, 
the  temptation  to  swerve  from  the  truth  and  make  false  state- 
ments is  too  strong  in  the  living  to  allow  him  to  be  heani  by  the 
jury.  In  other  words,  the  rule  of  disqualificution,  exi>tiug 
bef(»re,  was  not  I'claxed  in  such  cuse,  an<l  where  one  of  the  |K»r- 
sons  is  silent  in  deiith,  the  lips  of  the  other  are  closed  by  law. 

The  act  makes  no  exception  where  othei-s  wei^e  present,  hut 
leaves  these  witnesses  to  be  called  by  either,  and  their  testimony 
to  come  before  the  jury  aiul  be  considered  bv  itself,  its  credit 
unafiected   by  the  testimony  of  the  interested   partv.     In  f-wU 
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(use  the  living  party  is  not  without  the  nuMiis  of  proving  the 
transiiction  or  eoinniunictuion,  and  tlio  need  of  his  ovidencc  is 
Ie.<s  cogent  and  pix^ssing.  But  whatever  ecxnsiderations  may  ho 
urged  for  i\u  interpretation  that  does  not,  under  sueh  eireum- 
stanees,  exelude  the  livins;  witness  and  forbid  his  mviniJ  testi- 
mony,  it  is  the  plain  mandate  of  the  act  that  it  shall  not  he 
received,  and  we  are  not  at  liberty  to  interpolate  in  it  exceptions 
not  placed  thcTC  by  the  legislature  that  made  the  enactment. 
The  court  must  construe  and  cnfonre  it  awonling  to  its  term>. 

Hut  admitting  this  to  l>c  so,  the  argument  for  the  defendajit  is 
that  the  transaction  or  (communication  was  not  with  the  deceased, 
hut  with  his  (*ounscl,  who  could  correct  any  misrepri^r-entations 
of  what  occurred,  and  the  case  is  not  (unbraced  in  the  disabling 
proviso. 

This  is  a  mis(!oncej)ti()n  of  the  nature  and  eharacter  of  wiiri 
transpired  on  the  (j(?casion. 

The  attorneys  were  acting  for  him,  in  his  presence  and  wiih 
his  constant  and  direct  sanction  in  what  was  said  and  done,  con- 
ducive to  the  end  of  bringing  about  the  execution  of  the  (Ie((l 
convevinu  the  (Wendant's  land  to  the  (kveased,  and  the  enterin<r 
into  the  contrai't  now  in  suit.  These  were  the  means  and  a":en- 
cies  used  to  influence  and  bring  about  the  result  to  which  they 
were  directeil.  The  substance  of  the  transaction  was  the  making 
of  th(2se  instruments,  and  this  was  pereonal  to  the  deceased,  wlio 
takes  the  full  benefit  of  what  was  thus  accomplishe<l. 

Without  prolonging  the  discussion,  we  are  content  to  refer  to 
the  case  of  Halybnrton  v.  Dobson,  Ho  N.  C,  8«S,  the  facts  in 
which  arc  very  similar,  as  a  decisive  and  direct  authority  upon 
the  point.  It  is  unnecessary  to  recite  them  as  they  are  set  out 
iq  the  opinion,  and  we  only  add  that  the  ruling  of  the  court  below 
was  in  favor  of  the  reception  of  the  evidence.  This  was  reversed 
on  appeal,  and  Reade,  J.,  delivering  the  opinion,  siiys:  ^*His 
Honor  held,  properly,  that  the  defendant  could  not  testify  as  to 
what  [yassed  between  himself  and  the  testator,  Harshaw.  But 
His  Honor  permitted  him  to  testify  as  (o  what  passed  between 
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said  Harshaw  and  Pearson,  botli  of  whom  were  dead  at  the  lime 
of  his  examination.  This  was  doubtless  upon  the  idea  that  tlie 
defendant  was  not  a  party  to  the  conversation,  that  is,  it  was  not 
between  himself  and  them.  In  that  was  His  Honor's  error. 
The  case  states  that  the  defendant  and  Harshaw,  by  agreement, 
went  to  Pearson  to  advise  with  him  about  the  matter  in  dispute; 
that  they  were  all  together,  but  Harshaw  and  Pearson  carried  on 
tlie  (X)n versa tion,  and  Pearson  gave  his  advice  and  Harshaw 
acted  upon  it.  It  is  striking  in  the  dark  (sticking  in  the  bark 
was,  we  presume,  intended)  to  say  that  this  transaction  was  not 
between  the  defendant  and  Harshaw.  It  was  a  transaction 
between  them,  and  the  defendant  ought  not  to  have  l)een  allowed 
to  sj)eak  of  it.'' 

It  is  true  tliat  Pearson  liad  also  died,  but  no  stress  is  laid  ou 
that  circumstance  in  the  opinion,  and  the  testimony  was  not 
rendered  incompetent  by  that  event.  A  party  may  give  evidence 
oi*  a  transaction  between  himself  ait<l  an  agent  of  the  dec«ised; 
nor  will  the  agent's  death  affin't  his  competency,  Morgan  v.  Rvud- 
liKjy  8(i  N.  C,  GG ;  Locklif/rf  v.  Belly  lb,,  443 — same  case  on 
rehearing  at  this  term. 

At  the  present  term  we  have  dei'ided  that  the  statute  does  not 
forbid  a  living  person  to  speak  of  a  transaction  between  himself 
Mild  others  jointly  interested,  because  of  the  death  of  one  or  more, 
as  Icing  as  one  survives  to  confront  the  witness,  Peacock  v.!Sio(tj 
ante,  518. 

Without  examining  the  other  exceptions,  we  affirm  (he  ruling 
of  His  Honor  in  granting  a  new  trial  for  the  error  j>ointed  out. 
This  will  be  certified  for  further  proceeding  in  the  court  IhjIow. 

No  error.  Affirmed. 
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MAEY  C.  MEDLEY  v.  DUNLAP  &  LITTLP;  Executors. 

( \miiy — Pernonatty  distributed  under  law  of  domicil  of  decained — 

Year^H  allowance. 

Personal  property  in  this  state  belonging  to  a  deceased  citizen  of  another 
.state,  is,  by  comity,  disposed  of  and  distributed  according  to  the  laws  of  the 
latter  state;  Hence  a  widow  of  such  person  is  not  entitled  to  have  her  yenr'H 
allowance  set  apart  here,  though  she  became  a  citizen  of  this  state  since  the 
death  of  her  husband. 

(}fo\ft  V.  May^%  Ired.  Ecj.,  131;  Stamp9  v,  Moore^"!  Jones,  SO;  Alvainj  v. 
PovceUf2  Jones*  Eq.,  51 ;  Jones  t.  Gerockf  G  Jones'  Eq.,  190,  cited  and 
approved). 

CoxTKovEKSY  Submitted  without  action  under  Thk  Codk, 
¥jQly  at  Spring  Term,  1883,  of  Anson  Superior  Court,  Ix'fore 
MacUae^  J, 

It  appears  that  B.  F.  Medley  in  his  life-time,  with  his  family, 
went  from  this  state  and  became  a  citizen  of  the  state  of  Arkan- 
sas, and  died  there  in  December,  1881,  leaving  surviving  him 
his  widow,  the  plaintiff,  and  his  four  sons,  the  latter  l)eing  under 
tiie  age  of  fifteen  years. 

At  the  time  of  his  death  the  defendants,  citizens  of  this  state 
residing  in  the  county  of  Anson,  had  in  their  hands  as  execMi- 
tors  of  the  will  of  the  late  Martha  H.  Little,  a  fund  due  to  him 
(Medley)  amounting  to  about  S660,  aud  he  was  indebted  to  citi- 
zens of  this  state  in  considerable  sums  of  money.  No  adminis- 
trator of  his  estate  in  this  state  has  been  appointe<l. 

After  his  death,  the  plaintiff  and  her  sons  («me  to  this  state 
and  be<janie  citizens  of  the  county  of  Anson,  and  on  the  29th  of 
August,  1882,  the  {Vlaintiff,  as  his  widow,  made  application  to 
have  allowed  and  set  apart  to  her  a  year's  support  for  herself 
and  her  sons  out  of  the  personal  estate  in  this  state  of  her  said 
husband.  In  the  absence  of  any  "  crop,  stock  and  provisions 
of  the  deceased  in  his  possession  at  the  time  of  his  death,"  out 
of  which  to  make  such  allowance,  the  commissioners  allowed 
and  assigned  to  her  as  and  for  her  year\s  support  $700. 
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Tho  d(»fenflants  contcMided  that  the  plaintiff,  as  such  widow, 
was  not  entitled  to  year's  support  to  be  a.ssignecl  out  of  the  pr- 
sonal  e^^tate  of  her  deceased  husband  in  this  state.  The  court 
held  that  she  was  so  entitled,  and  gave  judgment  accordingly, 
and  the  defendants  appealed  to  this  court. 

.  *!//•.  Samnel  T.  Ashe,  for  plaintiff. 
J/c.s'.s7*ir.  Little  A'  Parsons,  for  defendants. 

i\lK(tKiMON,  J.  The  disposition  of  the  personal  property  of 
deceased  citizens  of  other  states  and  countries,  situated  in  this  state, 
is,  by  the  law  of  comity,  governed  by  the  laws  of  the  former 
state,  except  that  the  laws  of  this  state  require  that  the  pro])ei1y 
here  shall  Ikj  administered  and  applied  to  the  discharge  of  del)i> 
and  liabilities  of  such  deceased  person,  before  any  of  such  proj)- 
crtv  <*an  l)c  removed  to  the  state  where  the  de(»eascd  owner  livcnl 
at  the  tinu*  of  his  death,  or  be  distributed  according  to  the  laws 
of  that  state.  Such  pro{)ei'ty  is  treated  in  the  ^'oui'sc  of  adniiri- 
istmtiou,  with  the  exception  mentioned  al>ove,  as  if  it  were  in 
the  state  where  the  owner  thereof  lived  at  the  time  of  his  death. 
Moye  V.  Men/,  8  Ired.  Vai.,  131 ;  Siajnps  v.  Moore,  2  Jones,  80; 
Ahany  v.  PoiceU,  2  Jones'  E(|.,  ol ;  Jones  v.  Gerock,  U  Jones* 
¥a\.,  190. 

The  plaintiff  and  her  sons  were  entitled  to  the  personal  prop- 
erty of  her  deceased  luisband,  whether  situate  in  this  state  or  in 
the  state  of  Arkansas,  under  and  as  allowed  bv  the  laws  of  the 
latter  state.  She  has  no  right  to  any  portion  of  it  under  the 
laws  of  this  state,  as  his  widow  and  one  of  his  distributees.  It 
must  be  distributed  to  her  and  such  others  as  may  be  entitled  to 
the  same,  after  the  payment  of  debts,  as  required  by  the  laws  of 
A  rkansas. 

The  fact  that  the  plaintiff  and  her  sens  have  become  citizens 
of  this  state  since  the  death  of  her  husband,  cannot  alter  the 
case,  because  her  right  suj>ervened  and  accrued  under  the  laws 
of  Arkansiis  immediately  upon  the  death  of  her  husband,  and 
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she  takes  as  his  widow  under  and  according  to  the  laws  of  that 
state  through  the  administrator  here. 

If  the  laws  of  Arkansas  provide  for  the  temporary  wants 
and  necessities  of  widows  and  their  families  in  case  of  decease<l 
husbands^  as  it  is  presumed  they  do,  then  the  plaintiff  ought  to 
have  applied  there,  and  had  her  claims  allowed  and  paid;  or  if 
there  were  not  sufficient  assets  to  pay  the  same  there,  then  she 
might  have  her  claim  thus  allowed  satisfied  out  of  assets  in  this 
state  upon  proper  application  to  the  administrator  here.  But 
she  cannot  reach  the  assets  of  her  deceased  husband  here  in  any 
other  way,  and  for  the  reason  that  she  must  claim  under  the 
laws  of  Arkansas. 

The  Code,  §2116,  does  not  apply  to  or  embrace  widowj^  of 
deceased  husbands  citizens  of  other  states.  If  the  legislature 
has  power  to  do  so  in  any  case,  it  has  not  seen  fit  to  make  tem- 
porary provision  for  such  widows  and  their  families  out  of  assets 
in  this  state  of  deceased  husbands.  The  purpose  of  the  statute 
is  to  make  temporary  provision  for  the  widow  and  such  mem- 
bers of  her  family  as  cannot  take  care  of  themselves,  immedi- 
ately after  the  death  of  the  husband,  a  citizen  of  this  state,  and 
until  some  regular  provision  can  be  made  for  their  support 
according  to  the  conditions  and  circumstances  of  the  estate,  and 
as  may  be  allowed  by  law. 

It  is  very  clear  that  the  plaintiff  is  not  entitled  to  a  year's 
support  as  she  claims,  under  the  laws  of  this  state,  and  the 
judgment  must  be  reversed,  and  judgment  entered  here  for  the 
defendant.     Judgment  accordingly. 

Error.  Reversed. 

34 
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J.  C.  McLEAX,  AdmV,  v.  A.  A.  McLEAN,  Adrn'r. 

Motion  for  have  to  issue  execution — Judgment — Executors  and 

Administrators, 

1.  Molion  for  leave  to  issue  execution  to  revive  a  dormant  judgment  ma?  be 

granted  the  plaintifi)  although  he  had  brought  another  action  for  the  same 
debt  and  recovered  judgment  therein. 

2.  Where  the  plaintiff  recovered  a  personal  judgment  against  an  administra- 

tor, and  subsequently  sued  his  administration  bond  alleging  a  breach  in 
the  non-payment  of  said  judgment  out  of  assets  which  afterwards  came 
into  his  hands,  and  recovered  judgment  thereon;  Hdd  that  the  first  judg- 
ment was  not  merged  in  the  last,  but  both  are  separate  securities  for  the 
same  debt,  and  satisfaction  of  one  discharges  both. 

{Carter  v.  Coleman^  12  Ired.,  274,  cited  and  approved). 

Motion  for  leave  to  issue  execution  on  a  judgmeiii,  lieard  at 
Fall  Term,  1S83,  of  Robesox  Superior  Court,  before  J/cAo?/,  /. 
The  motion  was  refu?ied  and  the  plaintiff  appealed. 

Messrs,  Frank  McNeill^  T,  A,  McNeill  and  /.  i).  Shaic,  for 
plaintiff. 

Messrs.  French  &-  Xorment  and  Bowland  &  McLean,  for  de- 
fendant. 

Smith,  C.  J.  The  plaintiff  as  administrator  de  bonis  nan  of 
J),  H.  McLean,  at  fall  term,  1875,  of  the  superior  court  of 
Robeson  county,  recovered  a  personal  judgment  for  the  sura  of 
$455.61,  and  interest  thereafter  on  $299.54,  principal  money 
thereof  with  costs,  against  the  defendant  A.  A.  McLean,  to  whom 
administration  of  the  estate  of  G.  M.  McLean  had  been  commit- 
ted, on  a  note  under  seal  which  he  had  given  for  a  debt  of  the 
intestate. 

The  plaintiff  subsequently,  in  the  name  of  the  state,  as  rela- 
tor, brought  an  action  against  the  defendant  and  the  sureties  to 
his  administration  bond,  executed  in  1862,  for  the  penal  sum  of 
$9,00(),  alleging  a  breach  of  the  obligation  in  the  non-payment 
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bv  the  defendant,  who  had  come  into  possession  of  sufficient  assets, 
of  the  aforesaid  indebtedness  of  his  intestate  G.  M.  MoJjeaii, 
and  recovered  judgment  against  him  and  the  sureties  at  spring 
term,  1882.  The  sureties  appealed  and  prevailed  in  this  court, 
it  being  held  that  there  had  been  no  breach  of  the  bond,  but  the 
judgment  against  the  defendant,  the  principal  obligor,  remains 
undisturbed  and  in  full  force  in  the  superior  court.  (88  N. 
C,  394). 

The  first  judgment  having  become  dormant  by  the  lapse  of 
more  than  three  years  during  which  no  execution  had  been  sued 
out,  the  plaintiff,  after  due  notice,  on  July  24, 1883,  made  appli- 
cation under  section  256  of  C  C.  P.,  for  leave  to  issue  execution 
and  enforce  payment  of  what  remained  due  on  it,  accompanying 
the  motion  with  the  required  oath.  The  motion  was  resisted  by 
the  defendant,  upon  the  foregoing  facts  which  were  shown,  who 
insisted  that,  the  same  debt  being  included  in  both  judgments, 
the  vitality  of  the  first  had  been  absorbed  in  the  last,  and  lost, 
so  that  no  execution  could  now  be  issued  upon  it.  The  clerk 
sustaining  this  view,  denied  the  motion,  and  on  appeal  to  the 
judge  his  action  was  affirmed,  and  from  this  ruling  the  plaintiff's 
appeal  brings  the  case  before  us. 

Assuming  that  the  recovered  judgment  is  but  a  renewal  of  the 
fii-st,  the  one  being  the  sole  cause  of  action  of  the  other,  we  see  no 
rea^^on  why  both  may  not  subsist  and  remain  in  force  as  separate 
securities  for  the  same  debt,  with  the  advantages  incident  to  each 
retained.  It  is  not  correct  to  say  that  one  extinguishes  the  obli- 
gation contained  in  the  other,  and  that  the  plaintiff's  remedy 
must  be  sought  only  in  the  last.  As  aoon  as  one  judgment  is 
entered,  the  plaintiff  may  take  out  execution  and  at  the  same 
time  bring  another  action  upon  the  judgment,  as  itself  a  cause  of 
action,  and  make  a  second  recovery.  This  is  clearly  involved  in 
the  decision,  if  not  directly  decided  in  Carter  v.  Coleman,  12 
Ired.,  274. 

In  that  case,  a  judgment  rendered  in  1842  had  become  dor- 
mant and  a  scire  facias  was  sued  out  in  1847  to  revive  it.     In 
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October,  1849,  the  plaintiff  brought  al«o  an  action  of  debt  upon 
the  judgment,  the  process  in  which  was  returnable  to  spring 
term,  1850.  At  this  term  the  defendant  confessed  judgment  iu 
the  scire  faeuis  and  pleaded  it  as  a  bar  to  the  action  in  debt. 
This  was  held  not  to  be  a  defence,  and  Ruffin,  C.  J.,  in  the 
opinion  disposing  of  the  objection,  uses  this  language:  "The 
judgment  on  the  scire  facias  is,  that  the  plaintiff  have  execution 
on  his  original  recovery,  and  nothing  more,  except  as  to  costs. 
It  is  not  at  all  inconsistent  that  the  creditor  should  also  have 
another  judgment  to  recover  the  debt,  and  it  cannot  prejudice 
the  defendant,  as  they  are  bvi  different  securities  for  the  same  dAiy 
and  satisfaction  of  either  would  be  satisfaction  of  both  judgments. 
A  plaintiff  may  sue  on  a  judgment  on  which  he  may  at  the  time 
have  execution." 

The  recovery  of  interest  is  mentioned  as  an  advantage  derived 
from  the  second  action,  the  law  then  not  allowing  interest  on  a 
judgment  enforced  under  execution,  and  benefits  more  important 
may  be  now  secured  in  prolonging  the  lien  on  land  in  the  second 
and  displacing  intermediate  encumbrances  arising  between  the 
dates  of  the  judgments. 

The  authorities  referred  to  on  the  argument  for  the  appel- 
lant are  in  harmony  with  the  ruling  in  the  case  referred  to, 
Small  V.  Wheaton,  4  E.  D.  Smitli,  427 ;  Freeman  on  Judgments, 
§432,  and  numerous  cases  cited  in  the  notes  thereto.  Jones  v. 
Finky  28  Conn.,  112;  Simpson  v.  Cochran^  23  Iowa,  81 ;  An\£s 
V.  Hay,  12  Cal.,  11. 

But  these  judgments  do  not  bear  the  relations  supposed  to 
each  other.  The  one  judgment  is  upon  a  personal  obUgaiion 
assumed  and  evidenced  by  a  sealed  instrument  to  pay  absolutely 
a  fixed  sum  of  money.  The  other  is  a  judgment  recovered  by 
the  relator  of  a  penal  sum  to  be  discharged  upon  the  payment 
of  a  debt  due  from  the  defendants  intestate,  and  the  assigned 
breach  from  which  the  action  springs  is  the  omission  to  pay  that 
debt  from  assets  which  came  into  the  defendant's,  hands,  and 
ought  to  have  been  thus  applied. 
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While  one  satisfaction  will  discharge  both,  there  is  no  valid 
reason  suggested,  nor  does  any  occur  to  us,  why  the  plaintiff  may 
not  resort  to  the  means  which  the  law  gives  him  to  secure  pay- 
ment from  either. 

It  may  be  that  liens  on  land  have  been  acquired  since  the 
rendition  of  the  first  and  prior  to  the  last  recovery ;  and  if  so, 
the  plaintiff  ought  to  be  at  liberty  to  revive  and  sue  out  remedial 
writs  upon  the  oldest. 

There  is  error.  This  will  be  certified  that  the  proper  order 
may  be  entered  in  the  court  below.- 

Error.  Reversed. 


N.  M.  LAWRENCE.  Adni'r,  v.  BEXJ.  NORFLEET,  Adm  r. 
Executors  ami  Administrators — Statute  of  Limitations. 

1.  Suits  agni list  an  administrator  must  be  broiigiit  by  creditors  of  the  dece- 

dent witliin  seven  rears  next  after  tlie  qualification  of  the  administrator. 
The  Code,  J 153.  This  statute,  in  favor  of  the  estates  of  deceased  persons, 
is  an  absolute  bar  unless  suit  is  brought  within  the  time  specified,  whether 
there  be  assets  or  not  in  the  hands  of  the  representative. 

2.  While  the  advertisement  for  creditors  to  present  their  claims  is  an  indis- 

pensable prerequisite  to  its  operation,  yet,  as  to  the  time  from  which  the 
statute  begins  to  run,  it  is  incidental. 

3.  And  where  a  suit  is  brought  by  one  administrator  against  another,  it  mitst 

be  commenced  within  seven  years  next  after  the  right  of  action  vests  in 
the  plaintiff  under  his  appointment. 

{Cox  V.  Cox,  84  N.  C,  138,  cited  and  approved). 

Civil  Action  tried  at  Spring  Term,  1883,  of  Edgecombe 
Superior  Court,  before  Gilmer ^  J, 

Henry  S.  Lloyd  died  in  the  year  1860,  leaving  a  will  and 
therein  appointing  as  his  executors  William  Norfleet  and  Wil- 
liam Lloyd,  both  of  whom  accepted  the  trust  and  proceeded  in 
^hc  discharge  of  the  duties  imposcil.     William  Xorfleet,  who 
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survived  his  associate,  died  on  December  29,  1871,  having  also 
made  a  will  and  appointed  John  Norfiect  his  executor,  who 
renounced,  and  letters  of  administration  on  the  testator's  estato 
were  issued  on  January  6,  1872,  to  the  defendant  Benjamin 
Norfleet. 

Letters  of  administration  with  the  will  annexed  on  the  unad- 
niistered  estate  of  the  testator  Henry  S.  Lloyd,  on  March  31, 
1873,  were  issued  to  the  plaintiff  N.  M.  Lawrence  who  insti- 
tuted the  present  action  on  April  2d,  1880. 

At  the  time  of  his  death,  the  testator  Henry  S.  Lloyd  was 
indebted  in  the  sum  of  §5,773.9G  by  bond  executed  on  January 
5,  1860,  and  payable  near  the  end  of  the  year  to  Robert  H. 
Austin  and  thg  said  William  Norfleet,  "as  executors  of  Dr.  C. 
H.  Dicken,  deceased,"  on  which  are  endoi'sed  several  successive 
credits  for  sums  paid  by  the  executors  of  the  obligor,  the  first 
of  ?2,640,  paid  June  11th,  1861,  and  acknowledged  by  the  sig- ' 
nature  of  the  executor  Robert  H.  Austin;  the  last  of  §1,562.94 
paid  March  5th,  1871,  the  receipt  being  without  any  signature; 
and  these  with  several  intermediate  credits  were  all  entered 
according  to  their  date  in  the  life-time  of  the  defendants'  toi-ta- 
tor.  There  is  still  another  and  later  credit  entered  since  his 
death,  and  bearing  date  May  5th,  1872,  for  $92.74. 

The  defendant,  in  due  time  after  his  appointment,  advertised 
for  cralitore  as  required  by  law. 

The  foregoing  facts  summarily  set  out  arc  found  by  the  court, 
the  parties  dispensing  with  a  jury  and  consenting  to  the  findings 
being  made  by  the  court;  and  the  court  also  ascertains  and 
declares  "  that  prima  facie  there  are  assets  or  should  be  assets 
in  the  hands  of  the  defendant's  testator,  of  the  estate  of  the  said 
Henry  S.  Lloyd,  to  be  administered. 

Upon  these  facts  the  court  overruled  the  defence  under  the  stat- 
ute of  limitation  set  up  in  the  answer  of  the  defendant  as  a  bar 
to  (he  suit,  and  ordei-ed  a  reference  for  a  statement  of  the 
administration  account  of  the  executor  with  the  estate  of  the 
tt»stator,  Lloyd,  and  from  tin's  judgment  the  defendant  yp|)cals. 
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No  counsel  for  plaintiff. 

Messrs.  Connor  &  Woodard,  for  defendant. 

Smith,  C.  J.,  after  stating  the  oise.  While  the  right  of  action 
against  the  defendant  was  in  abeyance  until  the  issue  of  letters 
de  bonis  non  on  the  estate  of  Lloyd  to  the  plaintiff,  and  the 
statute  was  suspended  because  there  was  no  one  competent  to 
sue,  it  did  then  vest  in  the  plaintiff  and  the  statute  was  juit  in 
motion  to  run  its  course. 

The  limitations  prescribed  in  the  Code  of  Civil  Pro(?edure, 
which  govern  the  present  case,  require  an  action  to  be  brought 
" by  any  creditor  of  a  deceased  person  against  his  personal  or 
real  representative  within  seven  years  next  after  the  qualifica- 
tion of  the  executor  or  administrator,  and  his  making  the  adver- 
tisement required  by  law  for  creditors  of  the  deceased  to  present 
their  claims,  where  no  pei'sonal  service  of  such  notice  in  writing 
is  made  upon  the  creditor."     The  Code,  §1o3. 

This  statute  is  construed  in  Cox  v.  Co.v,  84  N.  C,  138,  and  it 
is  held  that  while  the  advertisement  is  an  indispensable  pre- 
I'equisite  to  the  operation,  it  is  incidental,  and  the  time  must  be 
computed  from  the  qualification  of  the  representative. 

The  statute  then  had  run  and  completed  its  course  on  the  31st 
day  of  March,  1880,  or  rather  on  the  day  preceding,  and  the 
suit  was  not  begun  until  the  2d  day  of  the  next  month. 

Our  present  limitations  in  favor  of  estates  of  deceased  persons 
are  uuconnecte<l  w^ith  assets,  and  are  absolute  and  positive  in 
denying  the  remedy  after  a  given  time,  and  are  intended  to 
stimulate  the  vigilance  of  creilitors  and  give  repose  to  the  estates 
of  deceased  debtors. 

There  is  error,  and  it  is  adjudged  that  the  defendant  go  with- 
out day  and  recover  his  costs. 

Error.  Reversed. 
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K.  n.  WORTHY,  Adm'r,  v.  A.  S.  McINTOSH,  Admr. 

Executors  and  Admbilstratorh', 

(See  syllabus  iu  |>receding  ca*c). 

Civil  Action  u|)oii  the  bond  of  an  administrator  tried  at 
December  Special  Term,  1883,  of  RIoore  Superior  Court,  before 
MacBae,  J. 

Tlie  question  is,  upon  the  facts  stated  in  the  opinion  here, 
whether  the  action  was  barred  by  the  statute  of  limitations,  and 
from  the  nding  of  the  court  below  that  it  was  not,  the  defend- 
ant appealed. 

3I('Mrs,  John  Manniiig  and  J,  W,  Hinsdale,  for  plaintiff. 
Messrs.  3L  S,  Robins  and  Mclver  &  Black,  for  defendant. 

Smith,  C.  J.  W.  R.  Seawell  died  intestate  in  1859,  and 
shortly  thereafter  administration  of  his  estate  was  committed  to 
J.  J.  Mcintosh,  who,  with  the  other  defendant  as  surety,  ^^^ 
cuted  the  bond  now  in  suit,  for  the  proper  discharge  of  the  truMs 
assumed. 

J.  J.  Mcintosh,  without  having  settled  the  estate  in  his  hands, 
also  died  intestate  in  1870,  and  the  defendant,  Asa  Mcintosh, 
was,  on  September  13th  of  that  year,  appointed  administrator  of 
his  estate,  and  proceeded  at  once  to  advertise  for  creditors  a> 
required  by  law.     Bat.  Rev.,  ch.  45,  §§45,  46,  47. 

I^etters  of  administration  de  bonis  non  on  the  estate  of  W.  R. 
Seawell  were  issued  on  March  15,  1871,  to  the  relator  who  insti- 
tuted this  action  on  November  13,  1879,  to  recover  the  unad- 
miiiistered  estate  which  is  or  ought  to  be  in  the  hands  of  the 
first  jidminisiratnr,  the  intestate  of  tiie  defendant  Asa  Mcintosh. 

The  (lefeni'c  set  uj)  as  a  bar  to  the  recovery  is  the  stntnte  of 
I  ini:;irinii«s  prescribed  in  C.  C.   P.,  §*>2,  more  than  seven  years 
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having  elapsed  since  tlic  right  of  action  vested  in  the  relator  by 
his  appointment.  The  facts  stated  are  found  by  the  court,  the 
parties  waiving  a  trial  by  jury  and  consenting  to  such  finding. 

The  court  adjudged  that  the  actiou  was  not  barred,  and 
ordered  a  reference  to  the  clerk  to  state  and  report  an  account  of 
the  udniinistration  of  the  estate  of  the  said  J.  J.  Mcintosh  in 
the  hands  of  the  defendant  Asa  Mcintosh,  from  which  judg- 
ment the  latter  appeals. 

The  precise  point  now  before  us  was  presented  at  the  present 
term  in  the  case  of  Lawrence  v.  Norfleety  ante^  533,  and  it  is  held 
ihnt  the  action  of  the  administrator  de  bonis  non  against  the 
administrator  of  a  former  repi'^entative  of  the  deceased  stands 
upon  the  same  footing  in  this  regard  as  the  action  of  any  other 
creditor,  and  is  within  the  meaning  of  the  second  clause  of  sec- 
tion 32,  C.  C.  P.,  and  must  be  commenced  within  seven  years 
next  after  the  right  of  action  vested  in  the  plaintiff  under  his 
appointment,  there  being  ali'eady  a  person  against  whom  it  could 
1)0  brought. 

The  present  statute  is  an  absolute  and  unqualified  bar,  when 
its  conditions  are  complied  with,  and  gives,  as  was  intended,  a 
repose  to  the  estate  and  puts  an  end  to  the  claims  against  it, 
unless  suspended  under  the  provisions  of  section  164  of  The 
Code. 

There  is  error.  The  defendants  must  have  judgment  that 
they  go  without  day  and  recover  their  costs,  and  it  is  so  ordered. 

Error.  Reversed. 


UNIVERSITY  OF  N.  C.  v.  W.  H.  HUGHES,  Ex'r,  and  others. 
Executors  and  Administrators — Parties — Account 

1.  Where  an  administrator  dies  before  he  settles  the  estate  of  his  intestate, 
nn  administrator  (/e  honin  non  must  be  appointed  to  complete  the  adminis- 
iraliim,  and  the  latter  is  the  proper  party  plaintifF  or  defendant  in  an 
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action  to  recover  the  assets  or  effect  a  settlement  of  the  estate  of  the  first 
intestate. 

2.  The  personal  representative  of  a  deceased  administrator  holds  the  unad- 

ministered  assets  of  the  first  intestate  for  no  other 'purpose  than  to  turn 
them  over  to  the  administrator  de  bonis  non. 

3.  An  account  of  an  administrator  audited  by  commissioners  appointed  for 

that  purpose,  whose  report  was  returned  to  court  and  recorded,  is  not  a 
conclusive  settlement  of  the  estate.  The  next  of  kin  are  not  bound  by  it^ 
and  the  administrator  liimself  may,  in  a  proper  case,  explain  or  correct  iL 

( Goodman  V.  Goodman,  72  N.  C,  50S;  Lansdell  v.  Winsteady  76  N.  C,  36(1  j 
Ham  V.  Kornegay^  85  N.  C,  119;  Wood  v.  Barringer,  1  Dev.  Eq.,  67;  VH- 
lines  V.  Norflect^  2  Dev.  Eq.,  107;  Walton  v.  Avery,  2  Dev.  &  Bat.  Eq.,  405, 
cited  and  approved). 

Civil  Action  tried  at  Fall  Term,  1883,  of  Northampton 
Superior  Court,  before  Shepherd ^  J. 

The  suit  was  brought  on  the  bond  of  an  administrator  to  re- 
cover a  sum  alleged  to  be  due  the  plaintiff  University  as  an  un- 
distributed surplus  unclaimed  by  creditors,  next  of  kin,  or  other- 
wise. The  issues  having  been  found  in  favor  of  the  plaintiff, 
the  court  gave  judgment  accordingly,  and  the  defendant  appealal, 
assigning  for  error  among  other  things  that  no  administrator  de 
bonis  non  had  been  appointed  on  the  estate  of  John  Lee,  deceased. 

Mi\  li.  B.  Peebles,  for  plaintiff 

Messrs.  Thomas  W,  Mason,  W.  Bagley  and  S,  J.  Calvert,  for 
defendant. 

Merrimox,  J.  John  Lee,  an  alien,  died  intestate  in  the  year 
1863,  in  the  county  of  Northampton,  and  Samuel  Calvert  was 
appointed  his  administrator.  At  December  term,  1865,  of  the 
court  of  pleas  and  quarter  sessions  of  that  county,  commissionei"s 
were  appointed  to  audit  his  account  as  administrator,  and  make 
report  to  the  next  term  of  the  court.  At  March  term,  1866,  the 
commissioners  made  and  filed  their  report,  showing  a  lialaneeein 
the  hands  of  the  administrator  of  §3,990.35  in  Confederate 
money.     This  report  was  ordered  to  bo  *^ certified  and  recorded." 
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This  action  ^vas  brought  by  the  plaintifi  in  pursuance  of  the 
.•statute  (The  Code,  §1504),  against  the  said  administrator  and 
the  sureties  upon  his  bond,  demanding  judgment  for  the  penalty 
of  the  bond  to  be  discharged  upon  the  payment  of  $306.69,  the 
alleged  value  of  the  Confederate  money,  and  the  interest  thereon. 

Pending  the  action,  Samuel  Calvert,  the  administrator,  died, 
leaving  a  last  will  and  testament,  and  the  present  defendant,  W. 
H.  Hughes,  duly  qualified  ns  executor  thereof,  and  l)ecame  a 
\yavty  io  this  action. 

The  plaintiff  entered  a  nolle  prosequi  as  to  the  defendant  sure- 
tie?^,  upon  the  bond  sued  on. 

The  defendant  insists  that  his  testator  having  died  pending  the 
action,  the  plaintiff  cannot  recover  therein,  because  the  fund  in 
the  hands  of  his  testator  as  administrator  of  Lee,  remained  in 
his  hands  as  executor  only  for  the  administrator  de  bonis  non  of 
Lee,  and  the  latter  alone  was  entitled  to  have  the  same,  and  he 
alone  could  maintain  an  action  therefor,  if  indeed  such  fund  had 
any  existence,  which  was  denieil. 

It  has  been  decided  in  numerous  cases  in  this  state,  that  if  an 
administrator  die  before  he  completely  settles  the  estate  of  his 
intestate,  and  distributes  the  surplus  thereof  among  the  next  of 
kin,  an  administrator  de  bonis  non  must  be  appointed  to  complete 
the  administration,  and  therefore  the  next  of  kin  cannot  call  for 
an  account  and  distribution  of  an  intestate's  estate,  not  so  settled, 
in  the  hands  of  the  administrator  or  executor  of  an  administra- 
tor. In  such  case,  the  estate  must  pass  into  the  hands  of  the 
administrator  de  bonis  non,  and  to  him  the  next  of  kin  must 
look  for  their  distributive  shares.  Goodman  v.  Goodman,  72 
N.  C,  508;  Lansdell  v.  Winsiead,  76  N.  C,  366;  Ham  v.  Kor- 
negay,  85  X.  C,  119. 

In  Lnnsdelt  v.  Winsiead,  supra,  Mr.  Justice  Bynum  said : 
"An  administration  can  l)e  effected  only  by  collecting  the  assets, 
paying  the  debts,  and  making  a  final  distribution  of  the  surplus 
anionj;  the  next  of  kin.  If  an  ndminisirator  dies  before  this  is 
dont*,  an  adminisirator  dv.houia  non  must  be  appointed,  and  soon 
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ad  infinitumy  until  a  final  pettleraent  and  distribution  of  thecstute 
are  made."  *  *  *  "The  rule  is  therefore  inflexible,  ili:it 
the  next  of  kin  cannot  Cidl  for  an  account  and  distribution  of  an 
intestate's  estate,  without  having  an  administrator  befoix?  the 
court." 

So  that,  the  rule  is,  there  must  be  an  administrator  while  any- 
thing remains  to  be  done;  and  in  the  case  of  a  deceased  admin- 
istrator, an  administrator  de  bonis  non,  wh<»  alone  can  have  the 
legal  title  to  the  property,  must  be  charged  therewith,  and  iield 
to  account  therefor. 

But  it  is  insisted,  that  in  this  case  the  administrator  of  Lee. 
the  testator  of  the  present  defendant,  had  made  a  final  settle- 
ment, and  nothing  remained  to  be  done.  This  is  a  misappre* 
hensiou.  He  had  not  paid  the  surplus  to  the  plaintiff,  if  then- 
were  surplus,  as  he  was  required  by  statute  to  do,  in  the  absence 
of  next  of  kin;  indeed  lie  had  declined  to  do  this;  denied  hi* 
liability;  suit  had  been  brought  against  him,  and  he  was  con- 
testing the  right  of  the  plaintiff. 

The  University  stands  upon  no  better  footing  than  next  ot 
kin.  In  Ham  v.  Komegai/,  supra,  as  in  this  case,  the  admini:?- 
trator  had  settled  the  estate  of  his  intestate,  and  made  final 
report  to  the  probate  court,  showing  a  balance  in  his  hands;  and 
two  of  the  three  next  of  kin  had  received  their  distributive 
shares  from  the  administrator,  and  the  latter  having  died,  the 
third  brought  suit  upon  the  administrator's  l^ond  to  i^ecover  her 
share.  The  court  held  that  she  could  not  maintain  her  action, 
that  the  administrator  de  bojiis  non  of  the  intestate  of  the  first 
administrator  alone  was  entitled  to  sue  upon  the  bond  of  the 
first  administrator,  and  the  next  of  kin  must  look  to  him  for 
their  distributive  shares,  and  not  to  the  administrator  of  the 
first  administrator. 

The  plaintiff's  counsel  in  his  argnment  laid  much  stress  on 
the  fact  that  commissioners  had  been  appointed  to  andit  the 
accounts  of  the  administrator;  they  had  taken  the  account,  made 
rcjvirt,  and  the  court  had  ordered  the  "  settlement  to  be  certifie*! 
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and  recorded."  This  settlement  had  no  conclusive  eflfect.  The 
next  of  kin,  if  there  had  been  such,  would  not  have  been  bound 
by  it,  nor  was  the  plaintiff,  in  the  absence  of  next  of  kin;  and 
the  administrator  himself  might  in  a  proper  case  explain  and  cor- 
rect it.  Wood  V.  Barringer,  1  Dev.  Eq.,  67 ;  Villines  v.  Nor- 
fleet,  2  Dev.  Eq.,  167 ;    Walton  v.  Avery,  2  Dev.  &  Bat.  Eq.,  405. 

The  plaintiff  brought  this  action  to  recover  a  fund  in  the 
hands  of  the  testator  of  the  present  defendant,  an  administrator 
of  Lee.  While  the  administrator  lived,  the  action  could  be 
maintained ;  the  alleged  fund  was  in  his  hands  as  administrator, 
undis|K)sed  of;  he  could  manage,  control  and  do  what  he  ought 
to  do  about  the  same.  When  he  died,  his  administrator  or  tes- 
tator held  the  fund,  not  for  distribution,  nor  for  the  plaintiff, 
nor  for  any  purpose,  except  to  turn  the  same  over  to  the  admin- 
istrator de  bonis  non  of  Lee  when  he  should  be  appointed. 
When  the  administrator,  the  testator  of  the  defendant,  died,  the 
plaintiff's  right  of  action  against  him  ceased.  The  right  to  the 
fund  passed  into  the  hands  of  the  administrator  de  bonis  non, 
and  he  alone  had  the  right  to  sue  for  it.  If  there  was  no  such 
administrator,  as  it  seems  there  was  not,  the  fund  remains  in 
abeyance,  and  will  continue  to  do  so  until  one  shall  be  appointed. 
Goodman  v.  Goodman,  supra. 

When  the  present  defendant  was  brought  into  the  action,  it 
was  competent  for  him  to  set  up  the  defence  that  the  plaintiff  is 
not  entitled  to  maintain  the  action  against  him  as  executor. 
When  a  new  party  is  brought  into  the  action,  he  has  the  right  to 
make  the  defence  open  to  him  by  any  proper  pleading. 

We  think  it  clear  that  the  plaintiff  cannot  maintain  this  action 
against  the  defendant  executor,  certainly  not  in  the  absence  of 
the  administrator  de  bonis  non  of  Lee. 

This  is  conclusive  against  the  plaintiff,  and  we  need  not  con- 
sider the  other  exceptions  specified  in  the  record. 

There  is  error.  The  judgment  must  be  reversed  and  the 
action  dismissed.     Judgment  accordingly. 

Error.  Action  dismissed. 
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D.  C.  WHITEHURST  v.  A.  O.  DEY,  Executor. 

Executors  and  Administrators — Admission  of  and  j)7'omis€  to  pay 
claim — Statute  of  Limitations — Legislative  power, 

1.  A  simple  admission  by  an  executor  of  the  correctness  of  a  claim  against  the 

testator's  estate,  and  a  verbal  promise  to  pay  the  same  out  of  the  assets, 
will  not  arrest  the  running  of  the  statute  of  limitations,  where  there  is  no 
proof  that  the  creditor  refrained  from  sueing  at  the  request  of  the  execu- 
tor, or  that  there  was  any  agreement  for  indulgence. 

2.  The  act  of  assemby  in  reference  to  filing  claims  against  a  decedent's  estate 

and  their  admission  by  the  personal  representative,  and  making  it  luinec- 
essary  to  sue  upon  them  to  prevent  the  bar,  applies  only  to  those  that 
were  filed  at  the  time  of  the  passnge  of  the  act  and  were  not  then  barred. 
The  Code,  8164. 

3.  The  legislature  may  regulate  the  time  in  which  suit  may  be  brought  against 

a  debtor  before  the  claim  is  barred,  but  it  cannot  expose  him  to  suit  by  an 
act  passed  after  the  bar  becomes  a  full  defence. 

{Flemminy  v.  Flcmminfj^  85  N.  C,  127;  Oates  v.  Lilly,  84  N.  C,  G43,  approved. 
Daniel  v.  Com'j-s,  74  N.  C,  494 ;  Haymore  v.  ComWs^  85  N.  C,  26S,  dislin- 
.     guished.     Pearsnll  v.  Kenan,  79  N.  C,  472;  Hinton  v.  Hinton,  Phil.,  410, 
commented  on). 

Civil  Action  tried  at  Spring  Terni,  1883,  of  Currituck 
Superior  Court,  before  Shepherd ,  J. 

The  action  wa.s  brought  to  recover  an  amount  alleged  to  k- 
due  upon  an  open  account.  The  court  held  that  the  statute  of 
limitations  did  not  bar  the  claim,  and  gave  judgment  against  the 
defendant,  from  which  he  appealed. 

Messrs.  Pniden  &  Bunch,  for  plaintiff. 

Messrs.  E.  C,  Smith  and  Griffin  &  Temple,  for  defendants. 

Smith,  C.  J.  James  M.  Ferebee,  the  testator  of  the  defend- 
ant, died  in  November,  1874,  having  become  indebted  to  the 
plaintiff  in  the  sum  of  ?183.61,  upon  an  account  contracted  and 
which  fell  due  in  April  of  the  year  preceding.  Upon  the  issu- 
ing of  letters  testamentary  on  the  decedent's  estate  .<50on  there- 
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after,  the  plaintiff  made  out  and  presented  his  claim,  supported 
bv  oath,  to  the  defendant,  who  accepted  the  same  without  objec- 
tion and  filed  it  among  the  papers  of  the  estate,  promising  then, 
and  often  afterwards  repeating  the  promise,  to  make  payment 
out  of  the  assets  in  his  hands. 

Failing  to  do  so,  the  present  suit  was  instituted  on  January 
22d,  1883,  before  a  justice  of  the  peace,  and  on  the  trial  the 
defendant  set  up  the  bar  of  the  statute  of  limitations  as  a  defence 
to  the  recovery. 

The  plea  being  overruled  upon  the  facts  stated,  judgment  Mas 
rendered  against  the  defendant  for  the  sum  claimed,  and  upon 
his  appeal,  the  like  judgment  was  recovered  in  the  superior  court. 

The  only  point  presented  in  the  record  for  our  consideration 
is  the  sufficiency  of  the  evidence  of  what  transpired  between  the 
|)arties,  and  of  the  successive  promises  of  iho  defendant  to 
remove  the  statutorj'  bar  and  warrant  a  recover)-.  The  court 
ruled  that  the  running  of  the  statute  was  suspended  and  the 
plaintiff  entitled  to  judgment,  and  in  this  ruling  we  think  there 
is  error. 

There  is  no  provision  in  the  limitations  introduced  by  tlie 
Code  of  Civil  Procedure  in  substitution  of  those  previously  pre- 
scribed, which,  as  before,  when  a  creditor  refrained  from  suing  at  the 
special  request  of  the  executor  or  administrator,  arrested  the  run- 
ning of  the  statute  during  the  term  of  such  indulgence.  Rev. 
Code,  ch.  65,  §14.  And  if  there  were  such,  we  are  not  prepared 
to  say  the  facts  in  the  present  case  would  be  within  its  oi)eration. 
Flemming  v.  Flemming,  85  X.  C,  127;  Oates  v.  Lilly,  84  N. 
C,  643. 

While  conceding  the  insufficiency  of  an  unwritten  recognition, 
and  assumption  of  the  debt  by  the  defendant  to  revive  it  and 
repel  the  bar,  it  is  contended  that  his  conduct  was  calculated  and 
intended  to  prevent  the  plaintiff  from  bringing  suit,  and  it 
would  now  be  inequitable  to  permit  him  to  avail  himself  of  such 
a  defence.  In  support  of  this  proposition  are  cited  Danid  v. 
Commissioners  J  74  N.  C,  494 ;  Haymore  v.  Commissioners,  85 
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N.  C,  268.  These  cases  are  essentially  alike  in  the  feature  for 
which  they  are  cited ;  and  in  both  the  intended  action  was  de- 
ferred under  an  arrangement  that  the  plaintiff's  claims  should 
await  and  abide  by  the  results  of  suits,  in  the  former  to  be 
brought,  and  in  the  latter  then  depending,  for  similar  causes  of 
action.  The  delay  was  consequent  upon  this  agreement;  and  it 
would  have  been  the  practice  of  a  successful  fraud  to  allow  the 
defendants  to  take  advantage  of  a  delay  caused  by  themselves^ 
and  accordingly,  in  the  exercise  of  equitable  power,  the  court  re- 
fused the  defence. 

No  such  fraudulent  element  is  found  in  the  facts  of  this  trans- 
action. The  failure  to  sue  was  not  in  consequence  of  any  request 
from  the  defendant,  nor  under  any  agreement  making  payment 
contingent  or  any  undetermined  future  event,  as  an  underlying 
condition  requiring  delay.  There  w^as  a  simple  admission  of  the 
correctness  of  the  claim  without  further  proof,  and  a  positive 
personal  undertaking  to  pay  it  out  of  the  testator's  effects,  and 
the  case  comes  under  the  purpose  and  terms  of  those  enactments 
which  require  a  writing  in  order  to  the  legal  efficacy  of  the  prom- 
ise.    The  Code,  §§172  and  1552. 

It  is  next  contended  that  the  amendatory  act  of  J  881  has  a 
retrospective  operation  and  requires  in  the  count  of  time  the 
elimination  of  so  much  as  elapsed  after  the  filing  of  the  claim  in 
1874.  This  enactment  annexes  to  section  43  of  C.  C.  P.  a  clause 
as  follows : 

But  if  the  claim  upon  which  such  cause  of  action  is  based  be 
filed  with  the  executor  or  administrator  within  the  time  above 
specified,  and  the  same  shall  be  admitted  by  him,  it  shall  not  be 
necessary  to  bring  an  action  upon  such  claim  to  prevent  the  bar, 
provided  that  no  action  shall  be  brought  against  the  administra- 
tor or  executor  upon  such  claim  after  the  final  settlement  of  said 
executor  or  administrator,  and  this  shall  apply  to  daims  cdready 
filed.    The  Code,  §164. 

A  reasonable  and  fair  interpretation  of  this  latter  clause  will 
confine  it  to  such  claims  as  had  already  been  filed  and  had  not 
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theu  become  barred;  ami  this,  as  it  meets  the  requirements  of 
the  act,  without  disturbing  rights  that  time  has  settled  and  fixed, 
must  be  assumed  to  have  been  the  intention  of  the  general 
assembly  in  its  |)assage.  Where,  of  two  reasonable  constructions 
of  a  statute,  the  one  of  which  the  legislature  is  clearly  compe- 
tent to  enact,  while  the  other  infringes  upon  the  constitution, 
the  former  will  be  accepted  as  its  meaning;  because  it  will  not 
be  supposed  that  an  unauthorized  power  was  intended  to  be 
exercised.  This  rule  of  construction  prevails  in  the  enforce- 
ment of  laws  of  doubtful  import  and  is  acted  upon  by  the  courts. 
French  v.  Hsche^naker,  24  Cal.,  518;  Dvncombe  v.  Prinr/k,  12 
Iowa,  1.  i 

If,  however,  we  are  compelled  by  the  general  words  used  tt) 
extend  the  enactment  bo  as  to  embrace  claims  which  had  become 
remediless  by  action  at  the  time  of  its  passage,  and  impart  new 
life  and  activity  to  the  obligation,  we  should  be  disposed  to  hold 
its  operation  in  these  cases  to  be  an  impairment  of  vested  rights 
and  as  falling  within  the  inhibition  of  the  federal  constitution, 
notwithstanding  the  doubt  expressed  by  Mr.  Justice  Reade  in 
Pearsall  v.  Kenan^  79  N.  C,  472,  based  upon  the  ruling  in 
Hinton  v.  Hinion,  Phil.,  410. 

The  adjudications  in  the  states  are  numerous  to  the  point  that 
while  the  legislature  may  extend  the  time  or  shorten  it,  leaving 
a  reasonable  interval,  in  which  the  plaintiff  may  and  must  pur- 
sue his  remedy  against  his  delinquent  debtor  before  the  statutory 
bar  becomes  complete  and  effective  for  the  protection  of  the 
debtor,  it  cannot  expose  him  to  an  action  and  the  recovery  of  a 
demand  by  an  act  of  legislation  passed  after  the  statutory  bar 
has  become  a  full  defence.  As  the  obligations  of  a  contract 
cannot  be  impaired  to  the  prejudice  of  the  creditor,  so  the  lia- 
bilities of  the  defendant  under  it  cannot  be  increased  by  a  .sub- 
sequent act  of  state  legislation. 

The  principle  is  thus  laid  down  by  a  recent  author  and  forti- 
fied by  references  to  many  adjudications.  '^Statutes  of  limita- 
tion relate  only  to  the  remedy  and  may  be  altertd  or  repealed 

35 
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before  the  statutory  bar  has  become  complete,  but  iu»t  after,  so 
as  to  defeat  the  effect  of  the  statute  in  extinguishing  the  rights 
of  action."  Wood  Lim.,  ch.  1,  §11;  McKinney  v.  Springer ^  8 
Black  (Ind.),  106  ;  Davia  v.  Minor,  1  How.  (Miss.),  183,  in  an 
elaborate  opinion  byCiiief-JusticeSTARKEY;  Terry  v.  Tubman^ 
42  U.  S.  Rep.,  158 ;  Terry  v.  Anderson,  95  U.  S.  Rep.,  628. 

But  these  suggestions  are  offered  in  support  of  a  construction 
which  confines  the  clause  to  existing  and  future  causes  of  action, 
and  arrests  the  further  running  of  the  statute  against  such 
claims  as  may  have  been  or  may  hereafter  be  filed  with  the  per- 
sonal representative  according  to  the  provisions  of  the  section  of 
C.  C.  P.  (164)  thus  amended. 

It  would  be  scarcely  respectful  to  the  legislature  to  suppose 
more  was  meant  than  a  suspending  of  the  statute,  so  that  the 
efflux  of  time  thereafter  should  not  be  counted  in  ascertaining 
the  time  for  the  operation  of  the  bar. 

There  is  error  in  the  ruling  of  the  court,  and  it  must  be 
reversed  and  the  judgment  here  entered  for  the  defendant. 

Error.  Reversed. 


THOMAS  U.  BATTLE,  Adm'r,  v.  M.  A.  DUNCAN  and  others. 

Executors  and  Administrators — Parties  to  petition  to   sell  land 

for  assets, 

1 .  In  a  petition  to  sell  lands  for  assets  to  pay  debts,  a  mortgagee  of  the  interest 

of  one  of  the  heirs-at-law  was  improperly  admitted  a  party  defendant. 
Such  claims  cannot  be  set  up  in  this  proceeding. 

2.  When  the  administration  is  complete  and  the  fund  to  be  distributed  is  ascer- 

tained, the  mortgagee  may  prefer  his  claim  to  the  real  estate  fund ;  and 
an  assignee  of  the  next  of  kin  may  also  assert  his  in  the  distribution  of 
the  personal  estate. 

Appeal  from  an  order  made  at  Chambers  on  the  22d  of  Jan- 
uary, 1884,  by  Philips,  J. 
The  defendants  appealed. 
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Messfi^.  Battle  &  Monhcai  and  T.  II.  Battle,  for  plaintiff*. 
Messrs.  Gatling  &  Whitaker,  Gilliam  &  Son  and  /.  B.  Batch-- 
doPy  for  defendants. 

Smith,  C.  J.  F.  C.  Pittoian,  as  executor  of  James  C.  Knight, 
filfd  in  the  superior  court  of  Edgecombe,  before  the  clerk,  his 
petition  for  the  sale  of  certain  lands  therein  described,  devised 
by  tlie  testator  to  the  defendant  Martha  A.  Duncan,  his  daugh- 
ter, for  life  or  widowhood,  and  in  remainder  one-third  to  the 
phiintiflT,  one-third  to  the  defendant  Alia  W.,  wife  of  the  defend- 
ant John  H.  Burnett,  and  the  remaining  third  to  the  defendants 
R.  E.  Duncan  and  Paul  F-  Duncan,  as  tenants  in  common. 

Service  having  been  made  upon  the  devisees  and  all  having  pat 
in  answers;,  judgment  was  rendered  in  December,  1875,  granting 
the  application  and  directing  the  executor  to  make  sale  of  the 
lands  for  their  conversion  into  assets  to  be  used  in  a  due  course 
of  administration.  The  lands  were  accordingly  put  up  at  pub- 
lie  sale  and  bid  off  at  the  sum  of  §2,500  by  one  W.  D.  Pittmatfiy 
but  deeming  the  price  entirely  inadequate,  the  executor  made  no 
report  thereof  until  the  purchaser  raised  his  bid  to  the  sum  of 
J5,000,  when,  in  January,  1881,  the  sale  was  reported  at  the 
enhirged  price  and  confirmation  recommended. 

On  June  29,  1882,  notice  having  been  issued  to  the  defend- 
ants to  show  cause  why  the  price  offered  should  not  be  accepted, 
axxl  none  being  shown,  the  sale  was  confirmed  and  the  plaintiff 
ordered  to  apply  a  sufficient  amount  of  the  proceeds  to  the  pay- 
nient  of  the  testator's  debts,  for  which  iiis  personal  estate  was 
deficient,  and  to  hold  the  residue  as  real  estate  for  the  parties 
entitled. 

And  it  was  also  adjudged  that  on  payment  of  the  residue  of 
the  purchase  money,  for  which  notes  on  time  had  been  taken  as 
required  in  the  decree  of  sale,  the  plaintiff  make  title  to  the 
parchaser. 

In  August,  1883,  Frank  B.  Dancy  filed  an  affidavit  in  which 
he  .states  that  on  January  2d,  1878,  the  plaintiff  and  wife  and 
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the  defendants  Martha  A.  and  R.  E.  Duncan,  united  in  convey- 
ing by  mortgage  deed  their  several  interests  in  the  devised  land& 
to  N.  J.  Pittman,  aflBant's  guardian,  to  secure  a  debt  due  for 
money  loaned  to  the  trust  fund  in  his  hands,  in  amount  about 
$1,400,  which,  on  arriving  at  full  age,  had  been  surrendered  to 
him. 

He  further  states  therein  that  the  purchaser  is  ready  and  will- 
ing to  pay  what  he  yet  owes,  on  having  title  to  the  land  ccinveyed 
to  him,  and  demands  that  out  of  the  shares  of  the  moneys  paid 
in,  belonging  to  the  mortgagors,  so  much  shall  be  applied  as  is 
necessary  to  the  discharge  of  the  secured  debt,  and  that  he  may 
be  admitted  as  a  party  defendant. 

It  was  on  September  1,  1883,  ordered  that  the  said  Frank  B, 
Dancy  be  made  a  party  to  defend  his  rights  under  the  mortgage. 
From  this  oixler  the  plaintiff  appealed,  but  upon  the  hearing 
before  the  judge  the  ruling  was  affirmed. 

On  the  same  day  citation  issued  under  the  statute  against  the 
executor^  who  had  failed  to  render  his  final  administrtion  accoimt, 
and  on  September  12,  it  was  further  adjudged  that  he  give 
security  for  the  fund,  and  notice  given  that  upon  his  failing  to 
do  so  his  letters  testamentary  would  be  revoked  and  himself 
removed  from  office.  C.  C.  P.,  §479;  The  Code,  §1400.  From 
this  order  the  executor  also  appealed,  but  the  action  of  the  clerk 
was  approved  and  sustained  by  the  judge. 

Not  having  complied  with  the  order,  on  February  6th,  1883, 
the  letters  were  recalled  and  the  office  vacated  and  Thomas  H. 
Battle  appointed  administrator  in  his  place,  and  substituted  as 
plaintiff  in  the  proceeding;  the  removed  executor  associated  with 
the  defendants,  as  a  devisee,  and  ordered  to  deliver  the  funds 
derived  from  the  sale,  amounting  to  $3,000,  with  interest,  to  hi< 
successor  in  office,  and  further,  that  when  the  debts  were  diir- 
charged  the  administrator  should  convey  the  title. 

The  executor  having  filed  an  account  of  the  fund,  showing 
that  large  suras  alleged  to  have  been  paid  to  the  devisees  were 
all  disallowed  by  the  clerk. 


FEBRUARY  TERM,  1884.  549 


Battle  r.  Duncan. 


After  notice  to  the  several  parties,  the  defendants  J.  H.  and 
Ella  W.  Burnett  are  orderoil  to  deliver  to  the  administrator  a 
l)ond  for  $1,333^  which  the  executor  had  endorsed  and  deliv- 
ered to  her,  of  which  $1,000  had  been  paid. 

The  executor  a.ssigned  the  $2,000  bonds  of  the  purchaser  of 
the  land,  one  to  F.  H.  Whitaker,  in  March,  1881,  and  the  other 
to  Spier  AVhitaker,  in  December  of  same  year,  both  for  a  valua- 
ble consideration,  and  on  his  representation  that  there  were  no 
debts  of  the  testator  outstanding. 

The  executor  endorsed  a  bonil  for  $662§  to  the  defendant, 
Paul  P.  Duncan,  who  kept  it  a  few  weeks  and  placed  it  in  the 
custody  of  the  executor,  to  be  kept  for  him.  While  in  possession 
of  the  infant  $50  was  paid  on  it. 

On  the  death  of  Paul  P.  the  defendant  J.  H.  Burnett  became 
his  administrator  and  demands  from  the  executor  the  return  of 
the  deposite<l  bond. 

In  the  final  ruling  it  is  ordered,  of  course  with  a  view  of 
recovering  the  transferred  securities,  that  the  assignees,  F.  H. 
Whitaker  and  Spier  Whitaker  and  the  said  John  H.  Burnett,  in 
his  capacity  as  administrator  of  Paul  P.  Duncan,  bo  severally 
made  defendants. 

The  several  rulings  affirmed  in  the  judgment  of  the  su|)erior 
C(»urt  are  before  us  upon  appeal  for  our  examination  and  deter- 
mination. 

Ill  the  controversies,  with  their  complications,  which  have 
grown  out  of  the  action  in  its  progress  and  the  various  interpre- 
tations and  orders  allowed,  we  can  scarcely  recognize  its  original 
Aspect  and  purpose,  as  a  means  simply  of  converting  land  into 
money  and  providing  further  needed  assets  in  completing  admin- 
istration of  the  debtor's  estate. 

The  funds  derived  from  this  source,  received  by  the  personal 
representative,  constiute  a  part  of  the  general  assets  to  be  ac- 
-counted  for  and  paid  over  to  the  party  entitled  in  the  final  dis- 
tribution of  what  remains  unused.  The  only  difference  between 
4i.ssots  furnishsd  from  the  personal  and  real  estate,  is  in  the  per- 
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sons  entitled  to  receive  them — the  next  of  kin  or  legatees  in  one 
<!a8i',  the  heirs-at-law  or  devisees  in  the  other.  And  as  the 
assi»rnee  of  the  former  class  must  assert  his  clainj  in  tlie  distribu- 
tion of  the  personal,  so  must  the  mortgagee  prefer  his  when  the 
i\»al  estate  fund  is  to  be  paid  over  to  those  of  the  latter  chiss. 
Both  may  be  present  to  protect  their  respective  claims  to  the  funds 
when  the  administration  is  complete  and  what  remains  is  to  be 
disposed  of. 

The  removal  of  the  executor  was  in  the  exercise  of  a  power 
confidtxl  to  the  clerk,  acting  as  probate  judge  (The  Code,  §§1518, 
1519,  1520),  as  was  the  appointment  of  an  administrator  in  his 
place  (§lo21),  and  this  required  the  change  of  parties  in  the  un- 
finished actitin  which  was  then  made. 

It  was  equally  proper  to  order  the  displaced  executor  to  sur- 
render such  of  the  funds  as  he  then  had  and  to  modifv  the  for- 
mcr  order,  so  as  to  impose  on  his  succe.'^sor  the  duty  of  conveying 
the  land  to  the  purchaser  when  he  had  completed  his  payments 
therefor. 

The  pendency  of  the  action  rendered  these  orders  legitimate 
and  proper  and  tending  to  facihtatc  its  termination.  Beyond 
this,  the  clerk  could  not  go  without  changing  the  character  of 
the  proceeding  and  introducing  matters  foreign  to  the  cause  and 
controversies  and  equities  appropriate  to  a  different  tribimal. 

The  administrator  has  his  remedy  against  the  executor  person- 
ally, and  he  was  the  proper  person  to  sue  for  the  unadraiuistered 
assets,  as  if  the  executor  had  died  without  completing  his  work. 
So,  too,  the  administrator  could  only  pursue  the  assignees  if  they 
participated  in  the  maladministration,  in  a  separate  and  inde- 
|>endent  suit  admitting  any  defence  which  they  could  set  up 
agsiinst  the  demand.  But  these  remedies  were  not  capable  of 
being  s(JUght  in  the  collateral  manner  attempted,  and  as  inciden- 
tal to  a  |)roceeding  which  has  a2complished  its  object  when  the 
representative  possesses  himself  of  the  funds  and  the  title  has 
been  made  to  the  purchaser. 

So  far,  ihrn,  as  the  ordcM-s  riitcmpt  to  make  now  partit»s,  as 
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assignees  and  claimants  of  the  funds,  or  as  mortgagee  and  creditor, 
they  are  reversed  and  declared  erroneous,  as  are  also  the  rulings 
that  the  devisees  defendant  surrender  what  has  been  assigned  to 
them,  and  the  judgment  is  in  other  res|)ects  afiirmeil.  Let  this 
be  certified. 

Judgment  accordingly. 


ISAAC  N.  TILLETT  v.  E.  F.  AYDLETT  and  oilicrs. 

Executors  and  Administi^ators — Petition  to  sett  land  for  assetn, 

(tiscrctionary  j)Oiver  of  court  in. 

In  a  proceeding  to  sell  lands  for  assets  to  pay  delus  of  a  decedent,  tlic  court 
has  the  power  to  decree  a  sale  of  the  whole  or  any  particular  part  thereof, 
in  such  manner  as  to  size  of  lots,  &c.,  as  may  be  most  advantageous  to  the 
interest  of  the  parties  and  the  estate.  The  Code,  J1444.  The  discretion 
ns  to  the  qaantity  to  be  sold  and  raanuer  of  soiling  is  not  an  arbitrary  one, 
but  a  sound  legal  discretion. 

Special  Proc^eedim;  to  sell  land  for  assets,  commenced 
l)efore  the  clerk  and  heard  on  appeal  at  Fall  Term,  1883,  of 
Pasquotank  Superior  Court,  before  Avery ^  J, 

The  defendants  appealed  from  the  judgment  of  the  court 
below. 

Messrs,  Strong  A  Smedes  and  Battle  &  Mordecai,  fi»r  plaint  iff'. 
Messrs.  Grandy  &*  Aydlett,  for  defendants. 

Merrimon,  J.  The  plaintiff  is  the  administrator  de  6o/</s 
non  with  the  will  annexed  of  Nathan  Overman,  and  lirought 
this  proceeding  to  sell  land  of  the  testator  to  make  assets  to  |Kiy 
debts.  The  clerk  of  the  superior  court  made  a  decree,  dircctii)^ 
a  sale  of  certain  parts  of  the  real  estate  of  the  decedent.  It 
was    insisted  by  a  parry  to  the  action,  that  the  clerk   h;ii    mo 
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authority  to  tlo.'-ij^nate  any  particular  tract  nr  part  <»f  the  land 
to  be  sold,  and  appealed  to  the  judge  of  that  court.  Upon 
appeal,  the  judge  decided  ^' that  the  clerk  of  the  court  had  not 
the  lawful  right  to  desigoate  any  particular  tract  of  land  devised 
in  said  will,  and  require  the  administrator  to  sell,  or  restrain 
said  administrator  from  selling,  as  set  forth  in  the  order,"  and 
remanded  the  case,  with  instructions  to  the  clerk,  to  make  an 
order  granting  authority  to  the  administrator  to  sell  all  of  the 
tracts  of  land  described  in  the  petition,  or  so  much  thereof  as 
n)ay  be  necessary,  &c. 

The  appellant  contends  that  in  making  this  judgment,  the 
judge  erred,  and  we  are  of  that  opinion. 

The  statute  (The  Code,  §1436)  allows  the  administrator  in 
the  contingencies  therein  mentioned  to  apply  to  the  superior 
court  to  sell  the  real  property  for  the  payment  of  the  debts  of 
the  deceased  debtor.  It  is  further  provided,  in  section  1443, 
that,  "  as  soon  as  all  proper  parties  are  made  to  the  proceeding, 
the  clerk  of  the  superior  court  before  whom  it  is  instituted,  if 
the  allegations  in  the  petition  are  not  denied  or  controverted, 
shall  have  power  to  hear  the  same  summarily  and  decree  a  sale"; 
and  section  1444  provides,  "  that  the  court  may  decree  a  sale  of 
the  whokf  or  any  specified  parcel  of  the  previises,  in  such  manner 
as  to  size  of  lots,  place  of  sale,  terms  of  credit  and  security  for 
|)ayment  of  purchase  money,  as  may  be  most  advantageous  to 
the  estate,"  &c. 

It  is  manifest  that  the  last  mentioned  section  confers  upon  the 
court  a  large  power  of  discretion,  and  in  terms  authorizes  it  to 
decree  a  sale  of  the  real  estate  of  the  decedent  in  whole  or  in 
part,  and  to  designate  what  part  shall  be  sold.  It  might,  and 
often  does  happen  that  only  a  part  of  a  deceased  debtor's  land 
is  required  to  be  sold  to  pay  his  debts,  and  in  many  cases  it  may 
be  advantageous  to  the  estate  and  those  interested  in  it  to  sell 
only  particular  parts  of  it.  Such  a  discretion  must  be  lodged 
somewhere,  and  the  legislature  has  chosen  to  confer  it  upon  the 
court.     This   discretion   is  not  an  arbitrarv  one:  it  is  a  sound 


FEBRUARY  TERM,  1SS4.  553 


CrRRIE  V.  CURRIE. 


legal  discretion,  having  in  view  the  best  interests  of  the  estate 
and  all  persons  interested  therein.  To  direct  n  sale  of  the 
whole  or  any  particular  part  or  tract  of  land  to  suit  the  conven- 
ience of  one  or  two  of  the  parties  interested,  to  the  prejudice  of 
others  having  a  like  or  similar  interest,  would  not  be  a  sound 
discretion  or  a  just  exercise  of  the  power  conferred.  The  court 
should  endeavor,  according  to  its  information,  to  subserve  the 
l)cst  interests  of  the  estate,  and  fairly  the  interest  and  conven- 
ience of  all  interested  in  it. 

The  clerk  of  the  superior  court,  for  the  purpose  of  decreeing 
a  sale  in  the  case  provided  in  section  1443,  represents  and  is  the 
court,  and  has  authority  to  exercise  the  discretionary  powers  con- 
ferred. Indeed  the  clerk  implies  the  court  in  cases  like  this,  as 
well  as  in  many  other  like  cases.     The  Code,  §132. 

We  are  not  at  liberty  to  decide  upon  the  propriety  and  expe- 
diency of  the  decree  made  by  the  clerk  of  the  court  in  this  case, 
ar  to  say  that  a  sale  of  the  land  should  not  be  made  as  directed 
by  the  judge;  but  we  think  we  may  properly  suggest  that  the 
<lecree  should  direct  a  sale  to  be  made  in  such  way  as  to  disturb 
as  little  as  practicable  the  will  of  the  testator.  This  is  enjoined 
by  statute.    The  Code,  §1430. 

There  is  error,  and  the  judgment  and  order  of  the  judge 
mnst  be  reversed.  Let  this  be  certified  to  the  superior  court  of 
Pasquotank  county  to  the  end  that  the  court  may  proceed  accord- 
ing to  law. 

Error.  Reversed. 


J.  L.  CURRIE  V.  A.  L.  CURRIE. 
Executors  and  Administrators — Penalty — Pleading, 

1.  In  a  suit  for  the  penalty  denounced  in  The  Code«  {1522,  in  reference  to 
ftdministering  upon  estates,  a  complaint  which  fails  to  state  that  the 
defendant  "entered  upon  the  administration  of  tlie  estate  without  obtain- 
ing letter^/'  is  demurrable. 
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2.  The  mere  act  of  taking  possession  of  the  decedent'd  pro|)erty  aod  coa?eiling 
it  to  the  defendant's  use,  may  constitute  him  an  executor  de  son  tort,  ami 
subject  him  to  the  demands  of  creditors  of  the  estate,  but  does  not  render 
him  liable  to  the  penalty. 

Civil  Action  tried  on  appeal  from  a  justice's  court,  at  Decem- 
ber Special  Term,  1883,  of  Moore  Superior  Court,  before 
MacRaCy  J, 

This  action  was  brought  in  the  court  of  a  justice  of  the  peace 
for  a  penalty,  under  Bat.  Rev.,  ch.  45,  §144  (The  Code,  §1522), 
which  provides  that  no  person  shall  administer  upon  a  decedent's 
estate  without  letters  authorizing  him  so  to  do,  under  a  penalty 
of  one  hundred  dollars,  &c. 

The  complaint  alleges  that  Polly  McDonald  died  intestate 
about  the  5th  of  April,  1880,  in  thea^unty  of  Moore,  and  at  the 
time  of  her  death  was  the  owner  of  certain  personal  properly  iu 
said  county;  that  on  or  about  the  5th  of  June,  1880,  the  defend- 
ant took  into  his  possession  and  converted  to  his  own  use,  with- 
out first  having  taken  out  letters  of  administration  upon  said 
estate  and  without  other  lawful  authority,  certain  i)er$onal  prop- 
erty of  the  intestate,  contrary  to  the  statute  in  such  ease  made 
and  provided  in  section  144,  chapter  45,  of  Battle's  Revisal. 

The  defendant  demurred  to  the  complaint  and  assigned  two 
grounds  therefor,  the  first  of  which  was  abandoned,  and  the  sec- 
ond relied  upon,  which  was,  '^hat  the  facts  alleged  in  the  com- 
plaint do  not  constitute  any  cause  of  action  in  favor  of  the  plain- 
tiff and  against  the  defendant.  The  demurrer  was  sustained  and 
the  plaintiff  appealed. 

Mr,  J,  W,  Hinsdale,  for  plaintiff. 

Messrs.  M,  S.  Robins  and  Mclver  &  Blacky  for  derendant. 

AsiiE,  J.  The  defendant  was  sued  for  the  penalty  given  hy 
the  statute,  which  is  as  follows:  "No  person  shall  enter  upon 
the  administration  of  any  decedent's  estate,  until  he  has  (d)taineil 
lettere  therefor,  under  tin*  ponalty  of  one  hundred  dollars,  one- 
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hair  to  the  use  of  the  informer  and  the  other  half  to  the  state, 
but  nothing  herein  contained  shall  prevent  the  family  of  the 
deceased  from  using  so  much  of  the  crop,  stock  and  provisions 
on  hand  as  may  be  necessary  until  the  widow's  year's  support  is 
assigned  therefrom,  as  prescribed  by  law."  Acts  1868-'69,  eh. 
113,  §93.  This  section  is  carried  forward  in  Battles'  Revisal, 
ch.  45,  §144,  and  re-enacted  in  The  Code,  §1522,  without  any 
change  in  the  phraseology. 

The  plaintiff'  in  his  complaint  alleges  that  the  defendant  has 
taken  certain  property  of  Polly  McDonald,  deceased,  into  his 
possession  and  converted  the  same  to  his  own  use,  without  first 
having  taken  out  letters  of  administration  upon  the  estate,  and 
without  other  lawful  authority. 

The  complaint  seems  to  have  been  drawn  upon  the  idea  that 
the  penalty  of  one  hundred  dollars  is  given  against  every  one 
who  interferes  with  a  decedent's  estate,  so  as  to  constitute  him  an 
executor  of  his  own  wrong.  This  is  a  mistaken  interpretation 
of  the  act.  An  executor  of  his  own  wrong  may  unquestionably 
incur  the  penalty,  but  he  does  not  necessarily  do  so  by  every 
interference  with  the  property  of  a  deceased  person. 

The  taking  by  the  defendant  of  the  personal  property  of 
Polly  McDonald  may  have  made  him  an  executor  de  son  tort, 
and  subject  him  to  the  liability  of  being  sued  by  the  creditors, 
as  such,  to  the  extent  of  the  value  of  the  property  converted  by 
him.  But  the  complaint  fails  to  set  forth  facts  sufficient  to  sub- 
ject him  to  the  penalty. 

The  mischief  intended  to  be  remedied  by  the  act  in  question 
was  to  prevent  pei*sons  from  undertaking  the  administration  of 
the  estate  of  deceaseil  persons  without  suing  out  letters  of 
administration  as  required  by  law.  It  not  unfrequently  hap- 
|)ens  that  when  a  |)erson  dies  intestate,  and  sometimes  even  when 
wills  are  made,  the  relatives  and  friends,  in  order  to  save 
expense,  undertake  to  settle  tiie  estate  without  going  through 
the  ceremonies  of  a  regular  adiuiiiistratinn,  atxl  it  almos^t  invari- 
:ibly   happens  that  di.'^agn  ( nirnts,  cnnti-ntions,    heart-burnings, 
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und  too  often  serious  and  complicated  litigations,  :ire  the  conse- 
quence. Tliis  was  the  mischief  intended  to  l»e  prevented  l^y 
the  legislature. 

By  section  67  of  the  same  act,  ihe  legislature  defines  who  are 
chargeable  as  executors  de  son  toiiy  and  if  it  had  been  intended 
to  impose  the  penalty  upon  everyone  who  nificiously  interfered 
with  a  decedent's  estate,  it  is  reasonable  to  suppose  the  penalty 
would  have  been  prescribed  in  that  section,  instead  of  being 
provided  for  in  an  independent  section  of  the  act. 

To  incur  the  penalty,  Fomething  more  must  be  done  than 
merely  taking  the  property  of  a  decedent  into  possession  and 
converting  it  to  one's  own  use.  That  might  make  him  an  execu- 
tor c?€  «on  <or<,  but  he  would  not  incur  the  penalty,  unless,  in 
the  words  of  the  act,  he  entered  upon  the  adniiniBtration  of  ihe 
estate  without  first  having  obtained  letters  therefor.  Adminis- 
tration implies  nianagement,  not  the  mere  holding  the  possession 
of  property,  but  the  performance,  with  reganl  to  it,  of  such  acts 
as  are  incident  to  lawful  administrations;  as  by  selling  the  prop- 
erty, or  collecting  and  paying  the  debts,  or  distributing  the 
estate,  &c. 

Nothing  less  than  an  allegation  that  the  defendant  had  under- 
taken to  administer  the  estate  of  Polly  McDonald,  without  hav- 
ing first  obtained  letters  of  administration  on  her  estate,  will  do 
to  render  the  defendant  liable  to  the  penalty.  There  is  no 
such  allegation  in  the  complaint.  It  therefore  does  not  consti- 
tute a  cause  of  action  against  the  defendant.  Consequently,  the 
demurrer  must  be  sustained  and  the  judgment  of  the  court 
below  affirmed. 

No  error.  Affirmed. 
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J.  B.  ALEXANDER  v.  P.  F.  PATTON,  Adm'r. 
Executors  and  Administrators — Parties, 

Where  the  record  shows  that  a  pnHy  through  his  counsel  assamed  the  defence 
of  an  action  as  administrator,  the  regularity  of  his  admission  as  a  party 
in  place  of  his  intestate  is  sufficiently  established,  though  the  death  of  the 
intestate  as  having  occurred  during  the  progress  of  the  canse  was  not  sug- 
gested, and  no  service  of  the  notice  issued  to  him  appeared  to  have  been 
made. 

(  Weaver  v.  Jones^  82  N.  C,  440,  cited  and  approved). 

Civil  Action  tried  at  Spring  Terra,  1883,  of  Buncombe 
Superior  Court,  before  Avery,  J. 

This  action  was  originally  brought  against  Minerva  Patton,  to 
recover  upon  a  bond  for  three  hundred  and  fifty-eight  dollars, 
executed  by  her  to  the  plaintiff  on  the  26th  of  Octobe,  1872. 
On  the  trial,  the  court  gave  judgment  against  the  defendant  ad- 
ministrator, from  which  he  ap|)ealed. 

Messrs.  iL  E.  Carter  and  /.  H.  MerHmon,  for  plaintiff. 
Messrs.  Reade,  Bud>ee  &  Busbee,  for  defendant. 

Smith,  C.  J.  In  examining  the  record,  we  are  at  a  loss  to 
understand  upon  what  ground  and  for  what  supposed  erroneous 
rulings  the  appeal  is  taken.  The  action  is  upon  a  sealed  note  of 
the  defendant  to  recover  what  is  due,  and  its  execution  is  admit- 
ted by  the  defendant.  The  answer,  however,  proceeds  to  set  up 
a  counter  demand  for  goods  sold  to  the  plaintiff  and  not  specified, 
for  which  the  plaintiff  was  indebted  at  the  time  of  giving  her 
note — her  misplaced  confidence  in  the  plaintiff  who  was  in  her 
service — and  other  matters  in  avoidance,  every  material  aver- 
ment in  relation  to  which  is  directly  and  positively  denied  in  the 
replication,  which  also  interposes  the  statute  of  limitations  as  a 
bar  to  recoverv. 
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The  record  does  not  mention  the  death  of  the  defendant, 
Minerva  Patton,  as  occurring  during  the  progress  of  the  cause,  but 
it  contains  a  copy  of  a  notice  issued  in  April,  1882,  by  tlie  clerk, 
but  the  service  does  not  appear,  to  P.  F.  Patton  to  appear  and 
show  cause  why  he  should  not  be  made  a  party  defendant,  and 
thereafter  his  name  appears  as  administrator  of  Minerva  Patton, 
in  place  of  hers  as  defendant. 

At  the  trial,  his  counsel  appeared  and  asked  for  a  continuance 
on  account  of  his  personal  absence,  and  on  being  refused,  stated 
to  the  court  that  the  defendant  had  no  testimony  to  offer  in  sup- 
port of  the  counter  claim,  and  would  waive  a  trial  by  jury. 
Thereupon,  the  plaintiflF's  claim  having  been  confessed  and  no 
evidence  having  been  introduced  to  sustain  the  defences  in  the 
answer,  the  court  rendered  judgment  for  the  amount  due  upon 
the  face  of  the  note. 

Now  it  is  not  material  that  the  record  should  show  with  greater 
particularity  the  deatli  of  the  original  defendant,  Minerva,  for 
the  presence  of  the  defendant  in  his  capacity  as  her  personal  rep- 
resentative in  the  suit,  and  his  assuming  the  defence  through 
counsel,  and  his  concessions  at  the  trial,  sufficiently  establish  the 
regularity  of  his  admission  as  a  party  in  the  cause  and  in  place 
of  his  deceased  intestate.  Indeed,  the  record  siiows  no  exception 
which  we  can  consider  under  the  rules,  and  the  judgment  must 
be  affirmed,  at  the  costs  of  the  defendant.  Weaver  v.  Jones,  82 
N.  C,  440. 

Affirmed. 


*JAMES  W.  GRANT,  Adin'r,  v.  JOSEPH  J.  BELL. 
Executors  and  Adminislrafors — Reference. 

1.  An  executor  who  pays  his  personal  debt  out  of  assets  of  the  estate  commits 
n  devaaiaviiy  and  his  creditor  who  knowingly  receives  the  money  thus  mis- 


*Smitit,  C.  J.,  did  not  sit  on  the  hearing  of  this  case. 
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applied  is  guilty  of  collusion  and  liable  to  an  action  for  the  amount, 
whether  he  believed  the  executor  to  be  solvent  or  not.  (The  decision  on 
former  hearing,  87  N.  C,  34,  affirmed). 

'2.  Therefore,  where  the  executor  obtains  judgment  ngainst  a  defendant  in 
favor  of  the  testator's  estate,  and  the  defendant  pays  a  part  thereof  in  cash 
and  a  part  in  notes  due  from  the  executor  personally ;  Held,  that  the  lat- 
ter did  not  operate  a  discharge  of  any  portion  of  the  judgment — the  same 
being  the  property  of  the  estate  and  not  of  the  executor  personally;  and 
hence,  the  defendant  in  this  case  is  liable  to  the  payment  of  the  balance 
due  upon  the  judgment,  but  in  entitled  to  the  benefit  of  what  may  be  due 
the  executor  under  his  testator's  will. 

3.  Where  the  report  of  a  referee  is  imperfect  or  unsatisfactory,  the  court  will 

disregard  the  exceptions  thereto  and  order  a  reference  with  instructions 
as  to  the  manner  of  stating  the  account. 

4.  The  points  in  reference  to  suretyship,  notice  and  statute  of  limitation^*, 

argued  by  counsel,  were  held  untenable  and  not  applicable  to  the  factn  of 
the  case. 

(Grant  v.  Belfj  87  X.  C,  34,  cited  and  approved). 

Civil  Actiox  for  account  and  settlement  tried  at  Spring 
Term,  1 880,  of  Northampton  Superior  Court,  before  GudgeVy  J. 

This  case  is  reported  in  87  N.  C,  34,  and  under  a  reference 
had  in  obedience  to  the  decision  there  rendered,,  the  referee 
(Boone)  submitted  his  report  to  this  court,  and  the  cause  is  now 
heard  u|X)n  exceptions  thereto. 

Messrs.  N.  B.  Peebles  and  1\  N.  Hill,  for  plaintiff. 
Messrs.  Mullen  &  Moore,  Day  &  Zollicoffer  and  J.  B,  Batchelor, 
for  defendant. 

Merrimon,  J.  It  appears  that  one  Benjamin  F.  Lockhart 
duly  qualified  in  1863  as  the  executor  of  the  last  will  and  testa- 
ment of  William  T.  Bell,  deceased ;  that  as  such  executor  he 
brought  suit  in  the  then  court  of  equity  of  Northampton  county 
in  1864  against  the  defendant  for  an  account  and  settlement  of 
sundry  matters  in  dispute  between  them ;  that  on  the  25th  day 
of  November,  1868,  they  compromised  their  matters  in  litiga- 
tion, and  a  decree  by  consent  was  entered  in  the  superior  court 
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of  that  county  in  favor  of  the  said  executor  and  against  the 
defendant  for  $12,077:34.  The  defendant  contended  in  this 
action  that  he  paid  and  discharged  this  decree  on  the  day  it  was 
entered,  and  took  from  the  executor  a  proper  acquittance  in  that 
respect. 

Afterwards,  the  letters  tentamentary  of  the  executor  were 
revoked  by  the  court  of  probate  in  that  county,  and  letters  of 
administration  de  bonis  non  cum  testamento  annexo  upon  the 
estate  of  the  said  William  T.  Bell,  deceased,  were  granted  to  the 
plaintiff  on  the  19th  day  of  May,  1876,  and  on  the  10th  of 
July,  J  876,  he  brought  this  action  against  the  defendant. 

In  his  complaint  the  plaintiff  alleged,  among  other  things, 
that  the  decree  above  mentioned  was  collusive  and  fraudulent  as 
between  the  said  executor  and  the  defendant,  and  that  the 
defendant  did  not  in  fact  pay  but  a  small  sum  of  money  on 
account  of  said  decree,  but  undertook  and  pretended  to  pay  the 
balance  thereof  in  personal  debts  of  the  executor  due  to  the 
defendant.     The  defendant  denied  these  allegations. 

The  action  was  tried  in  the  superior  court,  there  was  judg- 
ment for  the  defendant,  and  the  plaintiff  appealed  to  this  court. 
The  appeal  was  heard  here  at  October  term,  1882,  and  a  refer- 
ence was  ordered  and  the  case  retained  for  further  action.  87 
N.  C,  34. 

The  said  Benjamin  F.  Lockhart,  executor,  was  a  beneficiary 
under  the  will  of  which  he  was  executor.  He  died  on  the  7tb 
day  of  February,  1877. 

This  court  established  by  its  judgment  in  this  case,  rendered 
at  October  term,  1882,  the  decree  in  the  superior  court  granted 
on  the  25th  of  November,  1868,  in  favor  of  B.  F.  Lockhart, 
executor,  against  the  defendant  for  $12,077.34.  It  held,  also, 
that  the  defendant  did  not  discharge  so  much  of  that  decree  as 
he  undertook  to  do  by  surrendering  to  the  executor  the  bonds 
the  defendant  held  against  him  for  his  own  personal  debt. 
Referring  to  this  aspect  of  the  case,  Mr.  Justice  Ruffin,  in 
delivering  the  opinion  of  the  court,  sjiid :  "  Nor  can  it  materially 
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alter  the  case  that  the  executor  in  this  instance  was  a  legatee,  as 
we]].  At  most,  he  was  only  a  legatee  for  life  with  remainder 
to  his  childreo,  if  any,  and  if  not,  then  to  his  brother's  ehii> 
dren.  But  above  all  this,  the  defendant  had  notice  that  the 
executor  was  applying  the  assets  out  of  the  ordinary  course  of 
administration,  and  he  participated  therein,  and  must  be  taken 
to  have  dealt  at  his  peril  in  this  particular  also,  and  he  cannot 
be  permitted  to  retain  the  fruits  of  his  collusion  so  long  as  a 
single  debt  of  the  testator  remains  unpaid,  or  a  legatee  of  any 
description  remains  unsatis6ed." 

"Of  course  he  should  be  allowed  to  have  the  interest  of 
Lockhart  in  the  estate,  whatever  that  may  be.  But  this  could 
only  be  to  stop  interest  on  the  amount  thus  appropriated  during 
hio  life;  and  that,  provided  it  may  not  be  needed  to  pay  cred- 
itors who  have  the  first  and  highest  equity.'' 

"  Our  conclusion,  therefore,  is  that  the  settlement  made  in  1868, 
between  the  defendant  and  the  acting  executor,  cannot  be  dis- 
turbed, its  bona  fides  being  fully  established  by  the  verdict  of 
the  jury.  But  that  the  plaintiff  is  entitled  to  judgment  in  this 
court  for  so  much  of  the  sum  then  ascertained  to  be  due,  as  is 
unpaid,  including  such  amounts  as  were  attempted  to  bo  paid  in 
the  private  debts  of  the  executor,  whether  endorsed  or  not, 
together  with  interest  from  the  death  of  the  executor,  unless 
otherwise  directed  after  a  reference,  which,  if  the  i)arties  s<» 
desire,  may  be  had  to  the  clerk  of  this  court  to  ascertain  the  sum 
still  due,  and  to  enquire  touching  the  debts  of  the  testator." 

Thus  two  things  were  definitely  settled:  1st.  That  the  plain- 
tiff is  entitled  to  judgment  in  this  court  for  so  much  of  the  sum 
of  money  specified  in  the  decree  mentioned,  including  interest 
thereon,  as  has  not  been  paid  by  the  defendant,  excluding  and 
disallowing  such  sum  as  he  undertook  to  pay  by  the  surrender 
to  the  executor,  Lockhart,  of  the  notes  he  held  against  him  lor 
his  own  personal  debt.  2d.  That  the  defendant  should  imve  the 
benefit  of  any  interest  the  executor  had  under  the  will  of  his 
testator. 

36 
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The  court  ordered  a  reference  to  ascertain  the  balance  so  due 
to  the  plaintiff.  The  referee  has  made  his  report  at  the  present 
term,  to  which  both  the  plaintiff  and  defendant  have  filed 
numerous  exceptions  and  these  have  been  elaborately  argued  by 
counsel  of  both  parties. 

Upon  an  examination  of  the  report,  we  find  it  confused  and 
unsatisfactory.  It  fails  to  ascertain  definite  results,  and  the 
account  is  not  at  all  formally  stated  as  required  by  the  order  of 
reference.  Important  facts  appear  from  it,  however,  with  suffi- 
cient certainty  to  enable  us  to  decide  the  principal  questions 
raised  by  the  exceptions  to  it,  and  to  make  an  order  recommit- 
ting it  with  more  definite  instructions  as  to  what  the  account 
shall  embrace  and  how  it  shall  be  stated. 

The  report  shows,  that  the  defendant  paid  to  the  executor, 
Lockhart,  on  account  of  the  decree  for  $12,077.34  on  the  day  it 
was  entered,  $4,489.16  in  cash,  leaving  a  balance  of  $7,588.1 8, 
which  latter  sum,  on  the  same  day,  he  undertook  to  discharge 
by  delivering  to  the  executor  a  bond  he  held  against  him  for  bis 
own  personal  debt,  amounting  to  $1,997.29;  another  bond  that 
he  held  ogainst  the  executor  and  three  other  parties,  the  bal- 
ance due  on  which  amounted  to  $4,489.16;  and  an  arrangement 
by  which  the  executor  received  credit  for  $1,101.73  on  a  bond 
that  Nicholas  M.  Long  held  against  the  executor,  with  the  de- 
fendant as  surety  thereto,  the  defendant,  through  his  counsel, 
giving  Long  credit  for  the  same  sum  on  a  bond  he  held  against 
him. 

Tiie  bonds  thus  surrendered  to  Lockhart,  the  executor,  and  his 
arrangement  with  Long  for  his  personal  benefit  cannot  be  treated 
as  a  payment  of  the  balance  due  upon  the  decree,  after  giving 
credit  for  the  money  paid,  because  the  decree  belonged  to  Lock- 
hart as  executor,  and  not  in  his  own  right;  and  although  be  had 
a  legal  title  to,  and  the  right  to  control  it  for  lawful  purposes, 
he  had  no  authority  to  use  it,  or  the  money  due  upon  it,  to  pay 
his  own  debts;  on  the  contrary  the  law  forbade  this  to  be  done, 
and  in  undertaking  to  do  so,  he  was  misapplying  the  nsseis  of 
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(he  estate  be  had  in  charge,  and  committed  a  (kvastavity  for  which, 
be  and  all  persons  knowingly  taking  benefit  of  8uch  misapplica- 
tion,  were  liable.  It  is  clear  that  whoever  knowingly  accepts 
the  assets  of  an  estate  in  the  hands  of  an  executor  in  payment 
of  his  debt  due  from  the  executor  [^lersonally,  colludes  with  tlie 
latter  in  committing  a  devastavit^  and  he  will  not  be  allowed  to 
keep  them  as  against  creditors,  legatees,  or  others  entitled  to  have 
them ;  as  to  these  persons,  the  executor  is  a  trustee,  and  he  and 
those  dealing  with  him  in  respect  to  such  assets  arc  held  to  the 
utmost  good  faith. 

In  Grant  v.  Bell,  87  N.  C,  34,  the  court  said:  "The  fact 
that  payment  was  thus  made,  either  in  whole  or  in  part,  by  the 
surrender  of  debts  on  the  executor,  is  nowhere  denied  in  the 
answer.    On  the  contrary,  it  seems  to  have  been  conceded  through- 
out the  whole  case,  and  was  proved  by  the  defendant's  own  wit- 
ness and  counsel."     We  see  no  reason  to  modify  this  view  of  the 
matter ;  on  the  contrary,  the  evidence  taken  and  reported  goes 
strongly  to  strengthen  and  confirm  it.     The  nature  of  the  whole 
transaction — ^the  declarations  of  the  defendant  testified  to — the 
fact  that  bis  counsel  su|)erintend6d  the  settlement — ^the  fact  that 
it  is  nowhere  denied  in  the  answer  although  charged  in  the  com- 
plaint— indeed  all  the  facts  and  circumstances  go  to  show  and 
satisfy  us  that  the  defendant  knew  of  the  misapplication  of  the 
assets,  and  that  he  intended  to  have  the  executor  use  the  decree 
and  the  money  due  upon  the  same   in  discharging  two  large 
debts  due  from  him  personally  to  the  defendant,  and  in  part,  one 
doe  from  the  executor  to  Long,  to  which  the  defendant  was 
surety.     If  he  believed  Lockhart,  as  his  debtor,  to  be  solvent, 
and  therefore,  the  estate  might  not  suffer,  this  cannot  alter  the 
case,  or  modify  his  liability.     He  had  no  right  to  deal  with  and 
avail  himself  of  the  assets  of  the  estate  in  Ijockhart's  hands  as 
executor.     He  did  so  at  his  peril,  and  Lockhart  having  failed  to 
pay  the  money,  he  must  now  make  his  failure  good. 

It  IS  insisted,  however,  that  Lockhart  was  only  surety  to  the 
ix>nd  surrendered  to  him,  in  which  he  and  three  other  persons 
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were  obligors  to  the  defendant,  and  therefore,  he  ought  to  have 
collected  the  $4,489.16,  due  upon  it,  from  the  principal  therein^ 
for  the  estate,  and  it  was  so  intende<l.  It  appears  that  the  parties 
making  this  bond  were,  by  its  terras,  all  principals,  but  in  any 
view,  Loekhart  was  liable  to  the  defendant  for  the  whole  balance 
of  it,  and  the  defendant  sought  to  have  him  pay  it  with  the 
assets  of  the  estate. 

It  is  said  that  the  defendant  has  no  control  of  the  bond  and 
cannot  have.  That  in  no  way  concerns  the  estate  of  the  plaiti- 
tiff.  The  defendant  must  look  to  the  personal  representative  of 
Loekhart  in  that  respect,  for  he  dealt  with  the  latter,  not  witii 
the  estate  in  any  legal  or  equitable  sense. 

It  was  further  insisted  on  the  argument,  that  the  defendant 
gave  Loekhart  an  oi^der  for  $1,101.73  on  Long,  and  he  knew 
nothing  of  the  arrangement  whereby  the  latter  entered  a  credit 
on  Lockhart's  bond  due  to  him,  and  he  so  swears  in  his  deposi- 
tion. But  his  counsel  knew  of  the  arrangement,  and  from  the 
nature  of  the  transaction  he  was  certainly  put  on  notice.  In  the 
order  of  business,  he  would  know  it.  It  does  not  appear,  cer- 
tainly, that  any  order  was  given.  It  is  probable  that  none  was 
given,  but  if  it  had  been,  the  defendant  well  knew,  so  far  ar^ 
appears  to  us,  that  he  had  no  cash  in  Long's  hands  to  {lay 
it.  He  held  Long's  bond  for  money,  and  Long  iield  Lock- 
hart's  bond  for  money,  and  the  defendant  was  surety  to  that 
lK)nd!  How  convenient  and  natural  the  arrangements  made! 
Such  an  order,  as  that  suggested,  could  not  be  put  on  the  footing 
of  a  check  on  a  bank,  where  money  is  presumed  to  be  on  deposit 
to  meet  it. 

So  that  the  balance  of  ^7,588,18,  due  upon  the  decree,  so  far 
as  appears,  remains  unpaid,  and  must  be  paid  with  interest 
thereon,  by  the  defendant,  unless  it  shall  appear  that  somethintr 
was  due  to  Loekhart  from  the  estate  of  the  testator,  and  if  so, 
the  defendant  will  be  entitled  to  the  benefit  of  that  sum,  what- 
ever it  may  be. 

It  is  necessary  to  take  an  account  of  the  e<«tato  of  the  testator 
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named^  only  for  the  purpose  of  ascertaining  what  sum  was  due 
to  Lockhart  at  the  time  of  his  death. 

It  is  so  manifest  that  he  took  but  a  life  estate  in  two-thirds  of 
all  the  testator's  property  '*of  every  description,  whether  iu  pos- 
session or  action/^  after  the  payment  of  debts  and  the  costs  of 
administration,  that  we  do  not  deem  it  necessary  to  make  a  word 
of  comment  upon  the  provisions  of  the  will  relating  to  him. 
There  is  no  word  or  clause  in  it  indicating  a  contrary  intent. 

The  report  shows  that  there  are  debts  due  from  the  estate  in 
the  hands  of  the  plaintiif,  to  sundry  creditors,  amounting  to 
11,775.17,  and  these  are  reduced  to  judgment.  The  counsel  for 
the  defendant  insisted  that  these  judgments  are  all  under  the 
statute  presumed  to  be  paid,  are  barred  by  the  statute  of  limita- 
•  tion,  and  the  plaintiff  is  not  bound  to  pay  them,  and  the  defend- 
ant has  the  right  to  take  benefit  thereby.  If  it  be  granted  that 
the  judgments  are  barred  (and  as  to  this  we  express  no  opinion) 
it  cannot  avail  the  defendant,  because  the  whole  balance  of  the 
decree,  subject  to  the  deduction  of  what  may  be  ascertained  to  be 
due  Lockhart,  is  due  to  the  plaintiff  to  pay,  first,  the  costs  of 
administration;  secondly,  debts  due  to  creditors  entitled  to  be 
paid,  and  thirdly,  for  the  legatees.  If  the  judgments  are  barred, 
and  the  plaintiff  will  not  pay  them  when  he  shall  have  assets, 
this  may  swell  the  sum  due  to  Lockhart  in  some  measure,  but 
that  view  of  the  matter  is  not  presented  now.  It  is  sufficient  to 
say  here  that  the  plaintiff  cannot  avail  himself  of  the  statute  of 
limitation.s. 

In  view  of  the  imperfect  report  before  us,  we  deem  it  better 
to  overrule  and  disregard  all  the  exceptions  of  both  parties 
thereto,  and  recommit  it,  with  instructions  to  the  referee  to  ascer- 
tain, first,  the  balance  due  upon  the  decree  for  $12,077.34,  with 
interest  thereon  from  the  25th  of  November,  1868,  excluding 
entirely  from  the  account  the  bonds  so  surrendered  to  Lockhart, 
the  executor,  and  the  same  so  credited  on  his  bond  to  Long;  and 
secondly,  to  ascertain  what  sum  of  money  was  due  to  Lockhart 
at  the  time  of  his  death,  under  the  will   of  the  testator.     In 
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ascertaining  the  amount  due  to  I^ckhart,  the  referee  will  take 
into  his  account  all  debts  and  costs  of  administration  properly 
paid  by  him,  the  costs  of  administration  and  all  debts  unpaid. 

Let  a  proper  order,  recommitting  the  report  in  aocordauce 
with  opinion,  be  dmwn. 

Judgment  accordingly. 


CASPER  SAIN,  Adra'r,  v.  B.  BAILEY  and  others. 

ExcGidorH  and  Adminidratora,  are  liable  for  funds  received  in 

their  representative  capacity. 

Where  one  receives  money  in  liis  capacity  as  administrator,  be  cannot  uith- 
hold  it  from  the  next  of  kin  of  his  intestate  upon  the  ground  that  it  is  not  & 
part  of  the  trust  estate. 
{Humble  V.  Mebane,  89  N.  C,  410;  Webster  v.  Imics,  lb.,  224,  cited  and 

approved). 

Civil  Action  tried  at  Spring  Term,  1882,  of  Davie  Supe- 
rior Court,  before  Avery^  J, 
The  plaintiff  appealed. 

Messrs.  Watson  &  Glenn,  for  plaintiff. 

Messrs.  J.  M.  McCorkle  and  D.  M.  Furches,  for  defendants. 

Smith,  C.  J.  The  defendant,  having  administered  on  the 
estate  of  A.  C.  Hoi  man,  instituted  proceedings  for  a  settlement 
against  the  pereons  entitled  thereto,  in  the  lat€  court  of  equity 
of  Davie  county,  and  a  final  decree  therein  was  rendered  at 
spring  term,  1860.  Two  years  thereafter  certain  moneys  were 
paid  over  to  him  by  Isaac  Holman,  to  whom  a  receipt  was  given 
in  these  words : 

"  Received  of  Isaac  Holman,  trustee  of  Lydia  Holman,  five 
hundred   dollars,   principal,   and   fifty-seven   doHars  and  fifty 
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oents,  which  was  left  iu  my  (his)  hands  out  of  the  Pinchback 
estate  for  Andrew  B.  Holman's  heirs. 

15.  Bailey, 
Adm'r  of  A.  li.  Hoi  man,  de<j\l. 

13th  April,  1862. 

An  additional  sum  >v&s  also  paid  over  to  him,  and  a  similar 
acknowledgment  taken,  which  has  been  accidentally  destroyed, 
making  an  aggregate  amount  of  more  than  one  thousand  dollars. 

In  the  year  1876  the  defendant  was  removed  from  office  and 
the  plaintiff  Casper  Sain  appointed  in  his  place.  The  iimd 
derived  from  the  Pinchback  estate  was  collected  under  a  written 
instrument,  without  seal,  made  on  December  21st,  1848,  by  the 
said  Lydia  Holman,  and  annexed  as  an  exhibit,  the  construction 
of  which  as  an  effectual  transfer  of  the  property  therein  men- 
tioned, or  as  the  constitution  of  an  agency  or  trusteeship  to  carry 
out  her  benevolent  purposes,  under  specified  directions  subject  to 
recall  and  absolutely  revoked  by  her  will  executed  in  June, 
1857,  formed  the  principal  subject  of  debate  of  counsel  in  the 
hearing  before  us. 

The  present  suit  is  prosecuted  by  the  said  Sain,  us  adminis- 
trator, and  the  associate  plaintiffs,  the  heirs  and  next  of  kin  of 
the  intestate  Andrew  B,  Holman,  for  the  recovery  of  these 
moneys,  and  in  order  thereto  for  a  reference  to  ascertain  what 
is  due. 

The  answer  opposes  several  defences  to  this  claim,  and  among 
others,  that  the  money  in  the  hands  of  the  agent  or  trustee,  who 
paid  it,  Isaac  Holman,  was  discharged  of  all  the  adherent  trusts 
and  the  agency  revoked  by  the  death  of  said  Lydia  and  became 
a  part  of  her  estate,  held  by  him,  as  her  executor,  he  being  ap- 
pointed such,  for  disposition  under  the  provisions  of  the  will ; 
and  it  further  sets  up,  as  matter  in  avoidance,  that  the  money 
has  been  expended  in  the  support  and  maintenance  of  the  plain- 
tiff other  than  the  administrator  under  the  direction  and  with 
the  approval  of  their  mother  and  guardian,  Sarah  B.  Holin.m,  to 
whom  he  is  alone  liable  to  account  for  the  u.so  of  the  fm.d 
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A  single  issue  was  submitted  to  the  jury  :  Did  tlie  defendant 
B.  Bailey  receive  into  his  hands  any  funds  belonging  to  the 
estate  of  A.  B.  Holmau  after  the  spring  term,  1860,  of  the  court 
of  equity  of  Davie  county  and  before  this  action  was  brought? 

The  plaintiff  asked  an  instruction  as  follows:  Whether  the 
writing  of  1848  vested  the  estate  in  remainder  in  A.  B.  Holman 
or  not,  the  defendant  having  received  the  money  from  the  trus- 
tee and  treatcfl  it  as  such,  at  the  time,  he  cannot  now  be  heard 
to  say  that  it  passed  under  the  will  of  Lydia  Holman  to  Isaac 
Holman  absolutely,  and  that  if  the  jury  should  find  that  he 
received  the  money,  they  should  find  for  the  plaintifis  upon  the 
issue.  The  instruction  was  refused,  and  under  the  directions 
given  a  verdict  was  rendered  answering  the  enquiry  in  the 
negative. 

The  {proposed  instruction,  while  like  the  form  of  the  issue,  it 
does  not  present  in  very  definite  and  precise  terms  the  underly- 
ing proposition  of  law  Upon  which  it  depends,  does,  we  think, 
embody  its  substance,  and  that  is,  the  fund  having  passed  into 
the  hands  of  the  defendant,  in  his  capacity  as  administrator,  and 
upon  the  trusts  ihvolvecl  in  its  reception,  he  cannot  now  with- 
nold  it  from  the  next  of  kin  of  his  intestate  upon  the  ground 
that  it  IS  not  a  part  of  the  trust  estate  and  belongs  to  others. 

In  our  opinion  this  is  a  correct  statement  of  the  law,  and  the 
results  arc  not  varied  by  any  interpretation  \vhich  the  writing 
may  bear  under  the  provisions  of  which  the  fund  was  collected. 
If  the  attaching  trusts  with  the  agency  itself  were  recalled  by  the 
death  of  said  I^ydia,  and  the  property  fell  into  the  bulk  of  the 
estate  of  the  testatrix,  for  disposition  under  its  provisions,  the 
executor  himself,  who  in  this  view  should  have  retained  it,  has 
recognized  the  right  of  the  defendant's  intestate,  and  paid  over 
the  money  to  him.  He  therefore  cannot  withhold  it  as  wrong- 
fully received,  when  the  executor  does  not  require  its  return,  nor, 
so  far  as  the  case  discloses,  set  up  any  claim  to  it  whatever.  It 
would  be  a  fraud  to  permit  the  defendant  to  retain  property  thus 
uc(juiro(l  from  those  for  whom  it  was  received  and  appropriate 
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it  to  his  own  use  without  aocouutability  to  any  one.  The  prin- 
ciple of  law  which  controls  in  such  cases  is  declared  and  defined 
with  its  limitations  in  the  recent  cases  of  Humble  v.  Mebane,  89 
N.  C,  410;  Wd}9ler  v.  iaw«,  /&.,  224;  Burke  v.  Turner^  de- 
cided at  this  term,  and  nothing  further  is  needful  to  be  said. 

We  do  not  pass  upon  other  defences,  but  declare  the  ruling  of 
the  court,  in  regard  to  the  directions  under  which  the  verdict  was 
found,  erroneous  and  entitling  the  plaintiffs  to  a  new  trial,  and  it 
is  so  adjudged.     Let  this  be  certified. 

Error.  Venire  de  novo. 


SAMUEL  RUFFIN  and  others  v.  C.  B.  HARRISOX  and  others. 

Guardian  and  Ward, 

rpon  the  facts  found  in  pnretianceof  previous  adjudications  in  this  case  (81  N 
C,  203,  and  86  N.  C,  190),  and  upon  confirnjation  of  the  referee's  report,  the 
plaintiffs  are  entitled  to  judgment  against  the  parties  to  whom  the  money 
due  the  ward  was  wrongfully  paid. 

{Entm  V.  Bovden,  4  Ired.  Eq.,  281;  Lemly  v.  AliLOwly  05  X.  C,  46,  cited  and 

approved). 

Civil  Action  heard  upon  exceptions  to  a  referee's  report 
made  to  The  Supreme  Coitrt,  and  heard  at  February  Term, 

1884. 

Messrs.  E,  G,  Haywood  smd  Beade^  Busbee  &  Busbee,  for  plain- 
tiffs. 

Messrs.  Davis  <fr  Cooke,  I).  G,  Fowle  and  A.  M,  IjCtris,  for  de- 
fendants. 

Smith,  C.  J.  When  the  cause  was  before  us  on  its  merits 
and  decided  at  June  term,  1879  (81  N.  C,  208),  it  was  ascer- 
tained that  the  sum  of  $1,556.23,  raised  by  a  mortgage  of  some 
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of  the  lands  bought  by  the  feme  defendant  Harrison,  had  gone 
into  the  hands  of  her  husband,  the  administrator,  Carter  B.  Har- 
rison, and  with  her  consent  applied  to  the  creditors,  including 
herself,  a  part  of  which  may  have  been  needed  to  pay  the  bal- 
ance due  the  infant;  and  if  so,  the  sum  so  misapplied  could  be 
pursued  and  recovered  by  the  plainti&  from  those  who  had  par- 
ticipated in  the  misapplication  for  their  partial  exoneration. 

A  reference  was  thereupon  ordered  to  ascertain  the  sum  so 
required  to  pay  the  residue  of  the  infant's  debt,  and  which  had 
been  wrongfully  diverted  and  appropriated  to  other  claims  pos- 
terior to  hers  in  the  order  of  payment  under  the  decree,  and  the 
date  of  the  guardian's  removal. 

The  referee  made  his  report,  in  which  he  finds  that  on  the 
15th  day  of  May,  1875,  when  the  funds  went  into  the  hands  of 
the  administrator,  there  was  an  unpaid  balance  of  $640.26  due 
the  infant  which  ought  to  have  been  discharged  therefrom,  and 
that  the  entire  amount  of  $1,555.23  derived  from  the  source 
mentioned,  and  of  which  that  balance  constitutes  a  part,  had 
been  paid  over  and  applied  to  the  indebtedness  to  M.  L.  EIIi> 
and  Penelope  Egerton,  from  the  said  administrator. 

The  referee  further  reports  that  in  the  absence  of  au}'  reconl 
evidence  of  an  order  removing  the  said  C.  B.  Harrison  from  the 
guardianship,  the  removal  did  not  take  place  before  the  issue  of 
notice  thereof  to  the  solicitor  on  September  7th,  1875. 

The  report,  for  want  of  notice,  of  the  time  of  executing  the 
order  and  taking  the  account,  to  the  defendants,  O.  L.  Ellis  and 
wife,  and  Penelope  Egerton,  or  their  counsel,  was  set  aside  at 
February  term,  1883,  and  the  matter  again  referred  to  tlie  same 
commissioner. 

A  second  report,  substantially  the  same  as  the  former,  was 
returned  to  fall  term  last,  and  the  cause  being  continued,  the 
matters  arising  out  of  it  and  the  correlative  liabilities  of  the 
creditors,  of  the  second  and  third  class  provided  for  in  the 
decree,  to  replace  the  misapplied  moneys,  were  fully  discussed  at 
the  hearing  during  the  present  term. 
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There  are  no  exceptions  taken  to  the  report  except  that  in 
regard  to  the  date  of  the* termination  of  the  guardianship,  which 
is  not  urged,  and  the  complaint  made  before  the  commissioner  of 
the  limited  scope  of  his  enquiries  under  the  reference. 

In  our  former  decision,  rcheaixl  and  affirmed  at  February 
term,  1882  (86  N.  C,  190),  it  was  declared  that  as  soon  as  any 
moneys  received  under  the  decree  came  into  the  hands  of  said 
C.  B.  Harrison,  which  ought  to  be  applied  to  the  infant's  debt, 
they  were  instantly  held  by  him,  as  guardian,  he  filling  both 
capacities,  the  transfer  being  effected  by  operation  of  law.  The 
consequence  is  that  Harrison,  being  thus  in  possession  in  his 
character  as  guardian,  held  the  fund  at  once  in  trust  for  his  ward, 
and  its  perversion  to  other  uses  was  a  breach  of  official  duty,  for 
which  he  himself  and  such  as  knowingly  participated  in  the 
fniits  of  the  misapplication  are  responsible  to  the  infant,  and,  by 
subrogation,  to  the  plaintiffs  the  sureties  to  the  guardian  bond 
for  their  reimbursement  and  exoneration.  The  principle  is  well 
recognized  in  a  court  of  equity.  Exuvi  v.  Bowderiy  4  Ired.  Eq., 
281 ;  Lemly  v.  Aiwoody  65  N.  C,  46,  and  numerous  cases  inter- 
vening. 

This  is  entirely  aside  from  any  questions  that  may  grow  out 
of  a  maladministration  of  the  debtor's  estate  by  the  representa- 
tive, and  the  claims  of  creditors  inter  sese,  to  priority  of  satisfac- 
tion from  the  assets.  These  are  matters  to  be  considered  and 
adjusted  among  them.  These  plaintiffs  are,  in  our  opinion,  upon 
the  confirmation  of  the  report  and  upon  the  facts  found  in  pur- 
suance of  the  previous  adjudications,  entitled  to  judgment  against 
the  parties  to  whom  the  sum  then  due  the  infant  was  wrongfully 
paid. 

The  report  is  confirmed  and  the  commissioner  is  allowed  ^25 
for  his  services.  A  decree  to  this  effect  may  be  drawn  accord- 
ingly for  said  sum  of  $640.26,  and  interest  from  May  15, 1875. 

Jpidgment  accordingly. 
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J.  W.  JENNINGS  and  others  v.  J.  W.  .COPELAND  and  others. 

Guardian  and  W(frd — Executors  and  Administrators — Conjeil- 

crate  Currency. 

1.  A  guardian  surrendered  his  office  in  March,  1863,  to  one  whom  he  sup- 

posed to  be  his  legal  successor  and  made  a  settlement  with  him,  though 
he  was  not  regularly  appointed  guardian  until  December  following,  but 
in  the  meantime  acted  as  such  in  good  fuith;  Hdct^  that  the  management 
of  the  fund  from  March  to  December  must  be  treated  as  an  exercise  of 
an  agency  of  the  former  guardian,  who^e  bond  is  responsible  for  any  loss 
resulting  therefrom. 

2.  A  guardian  is  personally  responsible  for  the  amount  of  trust  funds  used  in 

the  purchase  of  a  note  which  was  assigned  to  him  individually,  and  with* 
out  any  declaration  of  the  trust,  but  is  not  in  default  for  converting  de- 
preciating Confederate  currency  into  notes. 

3.  An  administrator  of  a  deceased  guardian,  under  the  law  in  force  previou;^ 

to  the  adoption  of  the  Code  of  Civil  Procedure,  was  bound  to  take  reas- 
onable steps,  by  suit  or  otherwise,  to  secure  trust  funds  until  they  could  be 
legally  delivered  to  a  succeeding  guardian. 

4.  And  where  such  administrator  collects  rent  of  land,  he  is  accountable  for 

the  same  as  assets. 

o.  An  administrator  is  not  chargeable  with  negligence  in  failing  to  collect  .i 
debt  solvent  in  January,  1865,  but  became  insolvent  at  the  close  of  the 
war.  But  where  he  sells  personal  property  he  is  chargeable  with  the 
price  bid,  scaled  under  the  act  of  1865-66,  ch.  38,  and  not  for  the  valne 
of  the  articles  sold. 

( Purser  v.  Simpson^  65  N.  C,  497 ;  Covington  v.  Leak^  Ib.^  594 ;  Lovt  v.  Logan^ 
69  N.  C,  70;  Larkina  v.  Murphy,  71  N.  C,  560;  Alexander  v.  Wriston,  81 
N.  C,  191 ;  Bogers  v.  Gooch,  87  N.  C,  442;  State  v.  Robiruon,  04  N.  C,  698; 
Washington  v.  Sasser^  6  Ired.  £q.,  336;  Moore  v.  Shields,  ijS  N.  C,  327; 
Ifinton  v.  Whitehurst,  71  N.  C,  66;  King  v.  Railroad,  66  N.  C,  277,  and  91 
U.  S.  Rep.,  3,  cited  and  approved). 

Civil  Action  heard  upon  exceptions  to  a  referee's  report  at 
January  Special  Terra,  1882,  of  Northampton  Superior  Court, 
before  GraveSj  J, 

The  facts  are  stated  in  the  opinion.  The  defendants  appealetl 
from  tlic  ruling  and  judgment  of  the  court  below. 
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Mr.  R.  B.  Peebles,  for  plaintiffs. 
Mr.  mith  Bagley,  for  defendants. 

Smith,  C.  J.  In  the'year  1869,  H.  C.  Edwards,  by  order  of 
the  county  court  of  Northampton,  became  guardian  to  the 
plaintiffs,  Joseph  Futrell  and  Catharine,  since  intermarried  with 
the  plaintiff  James  W.  Jennings,  then  infants  residing  in  said 
county,  and  entered  into  bond  in  the  penal  sum  of  four  thousand 
dollars,  with  sureties  as  prescribed  by  law  for  the  faithful  per- 
formance of  the  trusts  imposed.  Subsequently  he  executed  an- 
other bond  with  sureties  in  the  penalty  of  ten  thousand  dollars, 
with  like  condition,  both  of  which  were  and  are  solvent  securi- 
ties for  the  trust  estate  which  went  into  the  possession  of  the 
guardian.  At  March  term,  1863,  of  said  court,  the  guardian 
surrendered  his  office,  and  at  December  term  following  Harrison 
Futrell,  the  intestate  of  the  defendant  James  W.  Copeland,  was 
appointed  in  his  place,  and  gave  bond  to  discharge  the  duties 
assumed  in  the  sum  of  ten  thousand  dollars,  with  one  Samuel 
A.  Warren  and  the  defendant  John  Davis  his  sureties,  which 
was  accepted. 

In  the  vear  1861  the  infants  removed  from  this  state  to  Indi- 
ana,  where  the  said  Catharine,  a  minor,  was  married  to  the 
plaintiff  Jennings.  She  arrived  at  full  age  in  May,  1867,  and 
her  brother  Joseph,  in  August,  two  years  thereafter. 

The  amounts  in  the  hands  of  Edwards  due  his  wards  respect- 
ively were,  according  to  his  returns  made  in  March,  1861,  to 
Catharine,  $777.72,  and  to  Joseph,  $789.90,  which  (except  the 
small  sum  of  $33.04)  consisted  of  notes  and  bonds  which  were 
passed  over  by  a  preceding  guardian  and  were  mostly  collected 
by  Edwards  in  the  latter  part  of  1862  and  early  in  1863. 

In  March,  1863,  upon  his  resignation  of  the  trust,  Edwards, 
for  some  unexplained  reason,  but  probably  under  the  erroneous 
impression  that  the  intestate,  Futrell,  had  become  his  legal  sue- 
oessor,  came  to  an  account  and  settlement  with  him  as  such 
guardian,  paying  over  in  currency  tlie  sum    of  $893.57  and 
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delivering  to  him  as  part  of  the  trust  estate  two  notes  payable 
to  Edwards  as  guardian^  one  against  Goodwin  C.  Moore  and 
John  W.  Moore,  his  surety,  the  other  against  James  H.  Bryan 
and  Matthew  Bryan,  his  surety,  both  'of  which  were  then  sol- 
vent and  so  remained,  the  former  until  after  the  end  of  the 
civil  war,  the  latter  until  the  year  1868. 

Three  days  after  the  settlement,  Futrell  acting  as  guardian  and 
in  good  faith,  with  the  funds  received,  purchased  a  note,  exe- 
cuted by  S.  W.  and  A.  M.  Wood  to  W.  W.  Edwards  and  en- 
dorsed by  Edwards  by  Aquilla  Castellow,  from  the  latter  bv 
whom  it  was  assigned  to  Futrell  individually,  without  any 
declaration  of  trust;  and  on  March  31st  he  loaned  $500  of  the 
money  to  H.  E.  Hoggard,  in  good  faith,  for  the  benefit  of  the 
ward  Joseph,  taking  his  note  with  N.  S.  Hoggard  as  surety, 
drawn  payable  to  said  Futrell  as  guardian.  These  notes  were 
solvent  at  the  time  and  remained  so,  the  first  until  1866,  the 
other  until  1868. 

Harrison  Futrell  continued  to  hold  possession  of  the  notes 
until  his  death  in  January,  1865,  as  has  the  defendant  Copeland; 
to  whom  letters  of  administration  issued  since  that  time,  and 
they,  with  the  notes  received  from  Edwards,  were  tendered  by 
him  to  the  plaintiff  Jennings,  as  part  of  the  trust  estate  before 
the  commencement  of  the  present  suit  on  November  3d,  1869. 

On  March  25th,  1865,  after  due  notice  the  administrator  sold 
at  public  auction  the  personal  property  of  the  intestate,  in  pi*es- 
enc!e  of  a  good  attendance  of  persons,  for  the  aggregate  sura  of 
$1,060,  and  made  due  return  thereof. 

He  also  took  possession  of  the  intestate's  land  and  rented  it 
out  annually  from  January  1st,  1866,  to  January  1st,  1872, 
collecting  the  rent  money  except  for  one  year,  with  whidi  he  is 
charged,  and  on  May  20th  of  the  last  mentioned  year  sold  the 
land  for  the  sum  of  $300. 

Among  the  notes  mentioned  in  his  inventory  is  one  against 
one  Newlin,  which,  being  afterwards  discovered  to  belong  not  to 
the  intestate  but  to  his  surviving  wife,  was  restored  to  her. 
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These  are  the  prominent  and  material  facts  found  and  reported 
by  the  referee  under  an  agreed  order  of  reference,  entered  on  the 
record;  upon  the  accompanying  testimony  and  exhibits,  into  the 
.sufficiency  of  which^  this  being  an  action  on  the  guardian  bond, 
we  are  not  permitted  to  enquire,  nor  is  it  necessary  to  recapitu- 
late his  deduced  conclusions  of  law. 

To  the  findings,  both  of  fact  and  law,  a  series  of  exceptions 
were  filed,  in  number  18  by  the  plaintiffs  and  15  by  the  defend- 
ants. Of  the  plaintiffs  exceptions,  some  were  sustained  and 
others  overruled,  rendering  needless  a  consideration  of  those  of 
the  defendants;  and  the  court  ruled  in  substance  that  the  intes- 
tate^  after  his  appointment,  should  have  called  the  preceding 
guardian  to  full  account  of  his  administration,  and  held  him 
responsible  for  the  entire  trust  estate,  in  disregard  of  what  had 
taken  place  in  their  settlement  of  March,  and  that  for  his  negli- 
gence in  not  doing  so,  the  intestate's  estate  was  chargeable  with 
the  full  value  thereof,  and  this  without  credit  or  abatement  for 
any  of  the  retained  and  lost  securities  teudered  to  the  plaintifis. 
The  account  of  the  referee  was  thereupon  recommitted  to  the 
clerk  for  correction  and  reformation  according  to  the  ruling. 

The  clerk  upon  this  basis  restated  and  reported  the  account, 
charging  the  intestate's  estate  with  the  sums  specified  in  the 
official  returns  of  Edwards,  reduced  under  the  scale  of  two- 
thirds  of  the  respective  amounts  with  credits  for  disbursements 
and  commissions,  and  interest  computed  to  the  9th  day  of  Janu- 
ary, 1882.  The  clerk  also  reported  an  account  of  the  defendant 
Copeland's  administration  of  the  intestate's  estate,  in  which  he 
is  personally  made  liable  for  the  Wood  and  Bryan  notes,  as 
assets  lost  by  negligence,  and  the  amount  of  assets  in  his  hands, 
with  interest  to  the  same  time  ascertained  and  reported  to  be 
$1,118.14,  which  is  nearly  $500  in  excess  of  the  balance  first 
reported. 

The  exceptions  to  the  clerk's  report  were  overruled  and  its 
confirmation  followed  by  a  judgment  in  which  the  plaintiffs 
recover  of  the  defendant  (Copeland  as  administrator  and  Davis) 
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the  sum  of  ten  thoasand  dollars,  the  penalty  of  the  bond  to  be 
discharged  on  payment  to  the  plaintiffs,  Jennings  and  wife,  of 
the  sum  of  $1,188.68,  with  interest  on  $587  from  January  9th, 
1882;  and  to  the  plaintiff  Joseph  the  sum  of  $1,122.35,  with 
interest  on  $554.25  from  the  same  date — the  judgment  against 
the  administrator  for  the  amount  of  the  assets  in  his  hands  and 
a  judgment  quando  against  him  for  the  residue,  besides  costs. 

The  defendants'  exceptions,  which  alone  are  brought  up  ou 
the  appeal,  are  confused  and  in  some  respects  indefinite,  bat,  as 
understood,  seem  to  be  comprised  in  the  following  objections  to 
the  action  of  the  court: 

1.  The  entire  ignoring  the  settlement  of  March  4th,  1863, 
and  the  transfer  then  made  of  the  trust  estate,  and  the  ruling 
that  the  intestate  was  responsible  for  the  whole  amount  which 
should  have  been  in  Edwards'  hand  in  December,  and  collected 
by  him  for  the  use  of  the  wards. 

2.  The  refusal  to  allow  as  credits  the  amounts  due  on  the  fonr 
several  notes  tendered  to  the  plaintiffs  and  rejected. 

3.  The  charges  against  the  administrator  of  rents  of  land. 

4.  The  charge  for  the  personal  property  sold  at  its  estimated 
value  instead  of  the  price  it  brought,  reduced  by  the  scale. 

5.  The  ruling  by  which  he  is  held  personally  responsible  for 
the  amount  of  the  notes  against  Wood  and  Bryan  as  assets  lost 
by  his  negligence. 

First  and  Second  JExc, — The  first  and  second  exceptions,  which 
are  interdependent,  may  be  considered  together. 

The  rejection  of  the  four  offered  notes  as  credits  rests,  as  wc 
interpret  the  views  of  the  court,  upon  the  supposed  absolute 
nullity  of  the  premature  settlement  and  unwarranted  transfer  of 
the  guardian  funds  from  Edwards  to  his  successor,  whose  au- 
thority to  take  possession  was  conferred  nine  months  later.  This 
is  a  narrow  and  incorrect  view  of  the  transaction  conducted  in 
entii*e  good  faith,  as  the  referee  finds,  on  the  part  of  both,  and 
the  legal  consequences  flowing  from  it.  It  cannot  be  less  favor- 
able than  it  would  be  if  the  former  guardianship  had  continued 
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witli  all  its  atiachinj;  roj^punsibilitios,  until  it  touched  ilio  tifi c 

of  appoiutnient  and  qiialifieatii)n  of   the  succoodin^  •j;iianli.jn. 

In  this  aspect,  the  manairemciit  of  the  estate  by  Futrell  may  h<» 

treatetl  as  the  exeivise  of  an  ai»onrv  on  behalf  of  Edwards,  mid 

the  fund:?  already  in  the  hands  of  the  former,  riijchtfullv  in  Lis 

pi*>sessi()n  a-s  guardian,  as  soon  as  the  authority  to   hold  it  w.i-^ 

conferred.     The  result  reached  is  the  same  as  if  the  trn>t  and  :r> 

obi ig:it ions  I'ested  upon  Edwards  until  Futrell  became  tru-ivi. 

If  there  had  been    misconduct   and   lo>s  resulting  duriiifr  tin* 

assumed  agency,  the  responsibility  would  rest  upon  the  bond  ot 

Eklwards  and  the  duty  of  enforcing  it  devolve  upon  his  snccev-or. 

But  if  none  such  can  be  imputed,  and  the  management  diirinii 

the  intermediate  period  has  been  discreet  anil  favorable  to  the 

wards,  there  is  no  ground  upon  which  a  default  on  the  parr  of 

either  can  be  charged.     The  encpilry,  then,  must  be  into  the  care 

and  prudence  with  which  the  trust  estate,  after  passing  into  tiu 

haiuis  of  Futrell   in   March,  has  been   since  managed,  and  the 

propriety  of  the  investments  made.     Considered  in  this  liuht, 

there  seems  to  be  no  just  cause  of  complaint  for  tlie  retention  •  f 

the  transferred  notes,  nor  for  the  convers.ii)n  of  the  deprtciicli:-^ 

currency  into  the  notes  of  Wood  and  Hogganl.     Tlie  assignmt  ;»t 

of  the  Wood  note  was  hot  to  Futrell  in  his  fiduciary  but  in  iiis 

individual   capacity,  thus   amounting  to  a   conversion    oi*    tlu- 

money  used  in  procuring  it  and  its  appropriation  to  his  own  i:^c. 

While  the  wards  could  at  their  election  ratify  the  act  and  fo.I.»w 

their  funds  into  the  invsstment,  claiming  the  note  as  their  own, 

they  do  not  choose   to   do   so,  and  the  misapplication    stands, 

Futrell  thus  rendering  himself  liable  for  the  amount.     The  (»tht  r 

notcri  were  in  fact  and  upon  their  fiice  part  of  the  infaut.-a'  e-taie, 

and  the  loss  must  be  theirs  unless  caused  by  subsequent  ntiili- 

gence.     The  note  of  Moore  could  not  be  collected  after  tlie  tl(»?-(' 

of  the  ^var,  as  by  its  results  tl>e  debtors  were  rendered  in.-olvuit, 

and   no  culpability  is  incurred  by  the  failure  to  make  cH'orts  to 

enforce  payment.     It  was  not  ordinarily  the  duty  of  the  lidiici- 

ary  to  collect  a  well  tecured  debt  during  the  war  in  a  dej)icciat((l 

37 
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<*urrency.  Purser  v.  Simpson ,  65  N.  C,  497;  Covington  y. 
Leak,  lb.,  594 ;  Love  v.  Logan,  69  N.  C,  70 ;  Larkivs  v.  3/mj'- 
phij,  71  N.  C,  560. 

It  is  equally  manifest  that  no  blame  attaches  to  Futrell,  whose 
death  occurred  early  in  1865,  for  retaining  the  notes  of  Bn-an 
and  Hoggard,  and  if  responsibility  for  their  loss  must  fall  on 
his  estate,  it  arises  from  the  inaction  and  subsequent  neglect  of 
lii.s  administrator,  and  which  the  latter  ought  to  make  good. 

This  brings  up  the  question  whether  the  administrator,  coming 
into  possession  of  securities,  upon  their  face  show^n  to  belong  to 
others  and  held  by  the  intestate  in  trust  only,  was  bound  to  take 
steps  to  save  them  during  the  interval  between  the  termination 
of  the  w^ar  and  the  year  1868,  after  which  they  became  worth- 
less. 

Under  the  changes  in  the  law,  introduced  by  the  adoption  of 
the  Code  of  Civil  Procedure  in  1868,  the  personal  representa- 
tive of  a  deceased  guardian,  coming  into  possession  of  a  note 
payable  to  him,  as  such,  and  held  in  trust  for  the  ward,  cannot 
maintain  an  action  in  his  own  representative  capacity  for  the 
recovery  of  the  money  due,  unless  the  indebtedness  to  the  ward 
has  been  fully  paid  and  the  fiduciary  obligation  discharged, 
whereby  he  would  be  entitled  to  it  as  his  own.  This  is  held  in 
Afcxander  V,  Wriston,  81  N.  C,  191;  and  the  principle  reaf- 
firmed in  Bogers  v.  Gooch,  87  N.  C,  442. 

But  the  rule  was  otherwise  before;  and  the  action,  for  whoso- 
ever's  benefit  prosecuted,  was  required  to  be  brought  in  the  name 
of  the  executor  or  administrator,  and  this  was  the  law  in  force 
during  the  three  years  of  solvency  of  the  debtors  and  while  the 
notes  were  held  by  the  defendant  Copeland  without  putting 
forth  any  effort  to  collect  by  suit  or  otherwise.  It  is  true  the 
trust  reposed  in  Futrell  was  personal  and  terminated  with  his 
life,  so  that  his  administrator  could  not  exercise  the  functions  of 
a  guardian  thereafter  in  the  management  and  disposition  of  ihe 
trust  estate.  But  the  duty  did  devolve  upon  him  of  protecting 
and  preserving  it,  until  it  could  be  legally  delivered  to  a  succeed- 
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ing  guardian  or  to  the  infant,  if  there  were  none,  on  liis  arriviiiir 
at  full  age.  He  held  possession  with  authority  to  secure  and 
enforce  payment,  and  this  is  associated  with  the  obligation  to  ex- 
ercise the  power,  when  necessary,  to  secure  the  fund.  The  pres- 
ervation of  the  security  involves  the  exercise  of  reasonable  care 
and  prudence  to  avoid  loss  from  insolvency,  as  from  other  csiuscs 
which  ought  to  be  guarded  against.  The  obligation  of  the  guar- 
<lian  bond  extended  so  far  as  to  secure  the  preservation  and  de- 
livery over  of  the  trust  estate  after  death  to  the  party  entitled  to 
receive,  and  is  liable  when,  from  negligence,  it  or  any  part  is 
lost  and  injury  comes  to  the  infant.  This  is  the  view  taken  in 
State  V.  Robinsony  64  N.  C,  698,  and  the  authorities  generally 
-concur  in  this  estimate  of  fiduciary  duty. 

"  The  executor  or  administrator  of  the  guardian  as  such  has 
no  authority,  for  guardianship  is  a  pereonal  trust  and  not  trans- 
missible. But  he  should  close  the  accounts  of  the  deceased 
guardian  in  court  and  pass  the  balance  over  to  his  successor." 
.Schoul.  Dom.  Rel.,  §314. 

We  have  had  some  hesitancy  in  applying  the  rule  to  the  share 
-of  the  estiite  belonging  to  the  feme  plaintiff,  since  her  husband 
lia<l  the  right  at  once  upon  the  marriage  to  reduce  it  into  pos- 
session and  apply  it  to  his  own  use,  and  he  has  been  also  neg- 
le<'tful,  during  a  large  portion  of  the  time  when  the  notes  could 
have  been  collected,  to  take  any  steps  towards  a  settlement  or  to 
;iet  possession  of  the  property.  But  as  the  fund  was  not  separa- 
J)le  and  each  had  an  undivided  share  in  each  note,  the  vigilance 
required  in  the  protection  of  the  interest  of  the  one  would  have 
■equally  served  the  other,  and  the  only  legal  right  to  sue  and 
<x>llect  remained  with  the  possession  in  the  administrator. 

Third  Exc.  The  rents  of  the  land  during  the  years  in  which 
the  administrator  had  taken  it  in  charge  were  assets  for  which 
he  is  accountable,  as  well  as  the  proceeds  of  sale.  When  rents 
arc  collected  by  the  guardian  of  an  infant  heir  or  devisee  and 
spent  in  his  maintenance,  they  are  not  recoverable  by  the  repre- 
sentative; but  when  he  po&sesses  himself  of  them,  they  consti- 
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Uiti'  a  part  of  the  estiite  and  are  liable  to  the  ehiinis  of  crediiors 
of  the  deceased.  Washington  v.  Sasser,  6  Ire<1.  Eq.,  3,16 ; 
MoorcW  Shields,  68  N.  C,  327;  Ilinton  v.  Whitehxirst^  71  N. 
C,  6G. 

Fourth  Exc.  The  exception  to  the  charge  against  the  admin* 
istrator  of  the  estimated  value  of  the  articles  of  the  personal 
estate,  instead  of  the  snm  for  which  they  were  sold,  scalcti 
under  the  statute,  must  be  sustained.  The  referee  assigns  as  a 
reason  for  this  charge,  that  the  administrator  could  have  col- 
lected such  value  from  the  purchnsers,  and  must  he  presumed  to 
have  done  so.  In  this  he  mistakes  the  law.  The  act  of  18G5- 
66,  ch.  38,  which  undertook  to  allow  a  recovery,  not  according 
to  the  contract  but  the  value  of  the  contract — in  other  words. 
the  value  and  not  the  price  fi)r  which  the  goods  sold — though 
held  to  be  a  valid  enactment  by  this  court  in  King  v.  Railroad y 
no  N.  C,  297,  was  declared  by  the  suprem'e  court  of  the  United 
States,  when  the  case  came  before  it  for  review  on  a  writ  of 
ernir,  to  be  unconstitutional  and  void.     91  U.  S.  Rep.,  3. 

As  the  administrator  could  only  compel  payment  of  the  \miv 
bid,  and  that  reduced  by  conversion  into  good  money  under  the 
scale,  he  cannot  be  made  accountable  for  more. 

Fifth  Exc.  As  the  inte:^tate's  estate  has  been  subjected  to  the 
loss  of  the  Bryan  debt  which  was  solvent  until  1868,  and  this 
arises  solely  from  inaction  and  neglect  of  his  administrator,  it 
should  fall  upon  the  latter;  and  so  he  is  properly  charged  in  his 
administration  account.  But  he  ought  not  to  be  charged  with 
the  loss  of  the  debt  of  Moore,  for  the  reason  that  it  beeaiue 
insolvent  soon  after  the  war,  and  the  administrator  is  not  in  de- 
fault in  failing  to  secure  it.  The  charge  against  him  for  this 
loss  is  erroneous,  and  so  far  the  exception  must  be  sustainal. 
These  losses  in  respect  to  the  notes  are  alone  charged  against 
the  defendant  Copeland,  and  our  ruling  is  confined  to  them  in 
reviewing  the  matter  of  this  exception. 

As  the  referee  nscertains  the  notes,  whereof  the  tiiist  estate 
consisted,  to  have  been   collected  by  Edwards  late  in  18(>2  :ii:<l 
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cariv  in  18G3,  the  sc*alc  of  January,  1863,  sIhuiM  have  been 
applieil  to  the  residue  of  the  fund,  which  ought  to  have  j^one 
into  the  hands  of  Futrell,  left  after  deducting  the  Moore  debt, 
the  loss  of  which  the  infants  must  bear. 

The  points  thus  reviewed,  we  believe,  embody  the  substance 
of  the  defendant's  exceptions,  which  are  numerous,  and  often 
but  repetitions,  without  examining  those  of  the  plaintiffs.  The 
result  reached  requires  a  rect»mmittal  of  the  account  for  reforma- 
tion and  for  a  restatement  upon  the  basis  of  the  rulings  con- 
tained in  this  opinion. 

There  is  error  in  the  particulars  set  forth  and  the  judgment 
1»elow  must  l)e  and  is  hereby  ri'versed. 

Error.  Reversed. 


\V.  n.  IIOWEKTOX  ini.l  oihiivs  v.  JOHN  T.  SEXTUN. 

Gadrdian  and  Ward — Partition,  sale  of  land  for — ScUing  aside 

order  of  sale — 117//^. 

].  The  act  retjiiiring  service  of  summons  and  copy  of  complaint  uixin  infant 
defendants  bef  >re  appointment  of  guardian  ad  litem,  went  into  o|)erati(»n 
after  this  proceeding  was  begun.  The  Code,  J387,  curing  defects  where 
there  was  no  such  service,  adverted  to. 

:J.  This  case  is  governed  by  the  former  law  (C.  C.  P.,  §59),  and  the  fiiilure  of 
the  guardian  to  answer  the  petition  to  sell  the  land  for  partition  workeJ 
no  injury  to  tiie  parties,  it  appearing  that  a  sale  was  necessar}'  to  theii 
interest. 

S.  In  such  case,  the  court  will  not  set  aside  the  sale  for  want  of  precision  in 
the  record,  and  in  the  absence  of  fraud. 

4.  The  testator  expressed  a  wish  that  farm  profits  be  applied  to  debts  and 
then  to  education  of  children,  but  they  turned  out  to  be  insufficient  for 
this  purpose;  and  ii  sale  of  the  land  was  upheld,  ns  the  interest  on  tbe 
luoqey  would  more  directly  conduce  thereto,  and  as  there  was  nothing  in 
the  will  to  prohibit  conversion. 

♦3.  This  case  is  remanded  to  the  end  that  thi^re  m;iy  be  an  enquiry  as  to  the 
payment  of  the  purchase  money  and  the  mnnuer  »»f  its  «lisposition,  and 
that  oilier  parlies  defendant  tiny  l»e  bmu-jht  in  if  iii'ce««-Mry. 
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Civil  Action  tried  nt  Fall  Term,  1882,  of  Nash  Su|)erior 
Court,  before  MacRac,  J. 

The  exceptions  to  the  referee's  report  in  this  case  were  over- 
ruled, and  the  I'eport  confirmed.  Judgment;  appeal  by  the 
defendant. 

JlJessrs,  J.  J,  Davis  and  C,  JU.  Cooke,  for  plaintiffs. 

Mesftrs,  linnn  &  Battle  and  Battle  &  Mordccai,  for  defendant. 

Smith,  C.  J.  This  action  has  for  its  object  the  annulling  and 
scittin;;:  aside  of  certain  proceedings  instituted  before  the  clerk  of 
the  superior  court  of  Nash  for  the  j)artition  and  sale  of  a  tract 
of  land  devised  to  the  plaintiffs,  William  B.,  Wiley  F.  and  Sal- 
lie  B.,  wife  of  the  plaintiff  B.  T.  Draper,  and  their  brother, 
Gct)rge  Howerton.  The  grounds  on  which  their  validity  is  im- 
peached are  assigned  to  be  the  irregularity  and  defects  apparent 
in  the  conduct  of  the  proceedings,  the  infancy  of  the  several 
tenants  in  common,  and  the  absence  of  any  defence  of  tlicir 
interests,  and  the  terms  contained  in  the  devise  of  the  land  to 
them. 

The  cause  was  referrctl,  and  is  before  us  upon  the  defendant's 
appeal  for  a  revision  of  the  numerous  exceptions  taken  to  the 
re|x>rt  and  findings  of  fact  and  law.  It  is  necessary  for  us  to 
consider  but  the  preliminary  conclusion  arrived  at  by  the 
referee  and  affirmed  by  the  judge,  that  the  proceedings  in  the 
probate  court  terminating  in  a  sale  of  the  land  of  J.  R.  Moore^ 
by  deeds  from  whom  the  defendant  derives  his  claim,  are  inop- 
erative and  void,  and  that  the  plaintiffs'  title  thereto  was  not 
divesteil  and  transferred  to  the  purchaser. 

The  transcript  from  the  record  of  the  probate  court  shows  the 
following  successive  steps  to  have  been  taken  in  that  action: 

1.  The  filing  of  a  petition  by  the  said  Greorge  T.  Howerton^ 
wherein  he  alleges  himself  to  be  of  the  age  of  twenty  years  and 
without  guardian;  his  intenti«»n  to  institue  suit  against  the  pres- 
ent plaintifl!^,  his  co-tenants,  for  the  partition  and  s;de  nf  certain 
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real  estate  derived  from  their  mother,  the  said  Henrietta,  and 
asks  for  the  appointment  of  John  A.  Drake,  the  executor  named 
in  the  will  of  tiie  testatrix,  a  competent  and  responsible  peri^on, 
as  his  guardian  ad  litem  to  prosecute  the  suit  in  his  behalf. 

2.  The  order  of  the  probate  judge,  in  response  to  the  applica- 
tion, making  the  appointment  and  authorizing  him  to  prosoc*nto 
the  proposed  action. 

3.  The  filing  of  the  petition  of  the  said  George  T.  against  the 
said  William  B.,  Wiley  T.  and  Sallie  B.  Howerton,  reciting  that 
they  are  tenants  in  common  of  certain  real  estate,  consisting  cf 
about  four  hundred  acres,  in  the  county  of  Nash;  that  the  peti- 
tioner will  arrive  at  full  age  before  the  first  day  of  January, 
1871,  and  desires  to  have  his  sejMiratc  oue-foufth  part  thereof ; 
that  an  actual  equal  division  cannot  be  made  without  injustic(^ 
to  some  of  the  tenants,  inasmuch  as  the  dwelling  and  out-houses, 
with  a  few  acres,  would  exceed  the  ratable  value  of  a  share,  the 
residue  being  in  large  part  uncleared  and  not  in  fit  condition  for 
cultivation,  and  that  it  would  be  to  the  interest  of  all  to  have  a 
sale  in  order  to  a  partition.  The  petitioner  therenjmn  asks  for  an 
order  of  sale  and  the  designation  of  the  said  J.  A.  Drake  as 
commissioner  to  make  it. 

4.  The  application  in  the  names  of  the  three  infant  defend- 
ants, showing  their  respective  ages,  the  youngest,  Wiley  T.,  be- 
ing over  fourteen  years  old,  and  none  having  a  regular  guardian ; 
the  institution  of  the  action  for  partition ;  and  praying  for  the 
appointment  of  John  T.  Sexton,  a  competent  and  responsible 
person,  as  their  guardian  ad  litem  to  defend  their  interests  therein. 

5.  The  order  of  the  court  declaring  the  said  Sexton  to  be 
competent  and  res|)onsible,  and  appointing  him  to  such  otiice, 
with  authority  on  behalf  of  the  infant  applicants  to  defend  ihe 
action. 

6.  The  summons  issuetl  against  said  Sexton  on  October  27iii, 
1870,  and  his  acceptance  of  service  thereon  on  November  Tlli 
following: 

7.  The  decree  of  s:iic  nia<le  o:\  the  d:iv  last  mentioned,  (KK-lnr- 
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inir  it  to  he  1(11-  ilii'  l)i'nt'lit  of  the  tenants  tliat  the  !nr.<l  l.o  sold, 
'.\u<\  onliTini;  ur.d  directing  *4hat  John  A.  Drake,  edinniL-siniicr, 
li;:vf  a  license  to  sell  the  said  land  described  in  the  petition  lor 
division/' at  the  place  and  on  the  terms  and  conditions  therein 
sj>"C'ified  and  ])rescribed. 

<S.  The  rei)ort  of  the  sale  made  by  the  commissioner  «in  IV 
ceiiiber  12,  for  the  sum  of  three  thousand  nine  lmndix»d  and  ten 
<lo!lars,  but  without  mentioning  the  name  of  the  purchaser,  the 
raid  J.  li.  Moore. 

i).  The  decree  of  confirmation  as  follows:  "This cause cH>ming 
on  to  be  heard,  and  it  appearing;  that  the  said  J.  A.  Drake, com- 
missioner, on  the  7th  day  of  December,  1870,  H>ld  at  public  sale 

to the  lands  described  in  the  petition  at  the  price  of  $3,910, 

upon  thci  following  terms,  to- wit: 

'•'Thirty  dollars  cash,  balance  on  a  credit  of  six  months,  &e., 
und  the  said  sale  appearing  to  be  just  and  reasonable,  it  is  there- 
fore ordered  and  decreed  that  the  same  be  in  all  respects  con- 
tinned,  and  that  the  said  J.  A.  Drake,  commissioner  as  aforesaid, 
upon  payment  of  the  purchase  money,  after  first  leaving  costs  of 
suit,  shall  distribute  the  surplus  among  such  persons  as  would 
h:ive  boen  entitled  to  the  land  according  to  law. 

**It  is  further  ordered  that  upon  the  payment  of  the  purchase 
money  and  every  part  thereof,  the  said  J.  A.  Drake,  commis- 
sioner as  aforesaid,  execute  and  deliver  to  the  purchaser  a  deeil 
ior  said  lands.     This  7th  day  of  December,  1870.^' 

Theie  is  a  repugnancy  between  the  date  of  the  commissionerV 
report  and  the  date  of  the  decretal  order  of  confirmation,  but 
t!;r'  recitals  in  the  latter  show  it  was  in  fact  posterior  in  time  to 
the  report,  and  thus  the  seeming  difficulty  is  removed. 

10.  A  second  report  from  the  commissioner  dated  on  Febru- 
ary r2th,  1S72,  representing  that  the  purchaser  had  failed  to 
])iy  the  residue  of  the  purchtise  money,  that  the  land  sold  for 
:\  "xood  price,  and  the  bond  taken  was  entirely  solvent,  and  ask- 
i:t:'  for  further  directioi^s  in  the  premises. 

Th'<  terininites  the  action   in  the  probate  court,  but  the  evi- 
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denec  show's,  and  tlic  referee  so  reports,  th;it  the  said  Moore, 
l)eiiig  unable  to  pay,  or  beooraing  tired  of  his  bargain,  on  Sep- 
tcmlxT  1st,  1S72,  sold  and  conveyetl  the  land  to  the  said  Sexton 
for  thirty-four  hundred  dollars,  a  loss  of  more  than  $500  on  his 
own  bid,  and  at  the  same  date  took  a  conveyance  of  title  from 
the  (Himroissioner.  The  concurrent  testitnonv  of  all  the  wit- 
nes*ios  established  the  fact  that  a  full  price  was  bid  for  the  prem- 
ises, and  the  estimates  of  most  of  them  put  that  sum  largely  in 
excess  of  the  true  value,  so  that  no  detriment  has  thereby  (jomc 
to  the  several  owners. 

The  said  George  T.,  at  whose  instance  the  sale  was  made,  has 
roc'eived  his  share  of  the  proc*eeds,  and  being  content  therewith 
refuses  to  unite  with  the  other  tenants  in  the  prosecution  of  the 
j)resent  action,  to  disturb  what  has  been  done  in  the  probate 
court. 

The  plaintiffs  impeach  the  validity  of  the  proceedings  for 
]^:irtition  upon  several  grounds,  to  which  we  i:ow  direct  our 
attention. 

It  is  objected : 

1 .  The  infant  defendants  were  not  properly  before  the  probate 
cnurt  and  are  not  concluded  by  what  was  done : 

It  is  to  Ixj  observed  that  the  law,  then  in  force,  is  that  con- 
taimKl  in  the  Code  of  Civil  Procedure,  §59,  part  2,  which  au- 
thorizes the  appointment  of  a  guardian  a(i  litem  to  defend  an 
action  against  an  infant  "upon  the  application  of  an  infant  if 
he  l)e  of  the  age  of  fourteen  years  and  apply  within  twenty  days 
after  service  of  summons." 

The  subsequent  act  requiring  service  of  summons  and  a  copy 
of  the  complaint  upon  one  or  more  infant  defendants,  before  the 
]>o\ver  of  appointment  can  be  legally  exercised,  went  into  effect 
nil  April  5th,  1871,  and  has  consequently  no  application.  Acts 
1 870-71,  ch.  233,  §2. 

The  application  in  the  present  case  was  presented  and  acted 
oil  at  once,  before  and  without  the  issue  of  the  summons,  the 
.•service  of  which  would  give  notice  of  the  pending  of  the  suit, 
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and  of  this  they  already  had  information  without  sudi  service. 

2.  The  guardian  ad  litem  put  in  no  answer  and  thus  failed  to 
protect  the  interest  committed  to  his  keeping  and  defence : 

It  does  not  appear  that  any  successful  resistance  could  have 
been  made  to  the  prayer  of  the  petition,  or  that  any  injury  ac- 
crued therefrom  to  any  of  the  defendants.  His  silence  then  we 
cannot  even  now  see  to  have  been  to  their  prejudice  or  to  involve 
any  dereliction  of  duty  to  them. 

3.  It  was  not  shown  that  an  actual  division  could  not  have 
been  made  advantageously  to  the  tenants,  and  that  a  sale  was 
necessary. 

The  petition  assigns  the  reasons  why  an  actual  separation  of 
the  land  into  parts  could  not  Ije  effected  without  injury  to  the 
interests  of  the  parties,  and  the  decree  of  sale  itself  recites  "that 
it  would  be  of  benefit  to  said  heirs  to  sell  said  land  for  division.'* 
Nor  does  it  now  appear  to  the  contrary  of  the  finding  of  the 
probate  judge. 

4.  The  written  application  of  the  defendants  for  the  appoint- 
ment of  a  guardian  ad  litem  and  the  designation  of  the  person 
chosen  by  them,  does  not  bear  the  signatures  of  any  of  tlieni^ 
and  is,  as  is  also  the  order  of  appointment,  without  date: 

While  this  is  true,  the  names  of  all  do  appear  in  the  body  of 
the  petition,  and  it  is  accepted  and  acted  on  as  their  |)etitioQ, 
and  becomes  part  of  the  record.  The  date  is  not  of  the  essence 
of  the  application  and  its  recitals  fix  the  period  of  its  presenta- 
tion as  being  after  the  filing  of  the  petition  for  partition  and 
before  the  decree  of  sale. 

While  it  must  be  conceded  there  is  a  want  of  precision  and  a 
great  disregard  of  form  manifest  in  the  record  of  proceedings, 
they  are  not  in  our  opinion  sufficient  to  invalidate  the  sale  made 
under  the  order  of  the  court  in  the  absence  of  evidence  of  any 
fraudulent  practice  in  bringing  it  about,  and  when  it  plainly 
appears  to  have  been  to  the  interest  of  all  to  have  the  sale 
con  finned. 

The  comphiint  liinher  alleges  that  the  sale  was  in  c  mtravcit- 
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tiou  of  the  terms  of  the  devise  of  the  land,  and,  therefore,  void: 

The  testatrix  does  express  a  wish  that  the  farm  be  managed 
by  her  sons,  George  T.  and  William  B.,  under  the  advice  of  her 
executor,  and  the  profits  be  applied  in  payment  of  her  debts  aiu] 
ill  the  education  of  her  two  younger  children,  Wiley  T.  and 
Sallie  B.  But  the-  proceeds  of  the  farm  were  insufficient  to 
aeconiplish  this  purpose,  and  if  the  interest  on  the  money  for 
which  it  sold  would  more  directly  conduce  thereto,  there  is 
nothing  in  the  will  to  prohibit  conversion. 

In  this  connection  we  adveit  to  the  curative  statute,  passed 
after  the  amendment  that  requires  personal  service  of  the  sum- 
mons u|>on  the  infants  or  some  of  them  in  order  to  their  l^eing 
brought  into  court  and  made  parties,  which  in  express  terms 
declares  valid,  effectual  and  binding  against  such,  all  decrees  and 
judgments  rendered  in  actions  pending  on  March  14th,  1879,  or 
determined  before  that  time,  although  no  personal  service  of 
summons  had  been  made.    The  Code,  §387. 

While,  then,  we  cannot  pronounce  null  the  proceedings  by 
virtue  of  which  the  land  was  sold,  and  thus  needlessly  disturb 
public  confidence  in  the  efficacy  of  judicial  action,  we  are  not 
(satisfied  as  to  the  payment  of  the  purchase  money  and  the  man- 
ner of  its  disposition,  and  we  think  these  plaintiffs  have  a  right 
to  an  enquiry  in  reference  thereto.  To  this  end  the  judgment 
must  be  reversed  and  the  cause  remanded  in  order  that  this 
enquiry  be  made,  and  if  necessary  other  parties  defendant  be 
brought  in. 

This  conclusion  dispenses  with  the  examination  of  the  other 
exceptions,  which  are  consequent  upon  the  ruling  that  the  pro- 
ceedings for  partition  are  a  nullity  and  the  sale  void,  and  involve 
the  adjustment  of  equities  growing  out  of  that  adjudication  and 
dependent  u|)Ou  it. 

There  is  error.  The  judgment  nui^t  be  reversed  and  the 
cause  remanded  for  further  prt>cec(Iingsacrording  to  this  opinion. 

Error.  Reversed. 
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HARRY  IJURKE  ami  wife  v.  J.  M.  TUKXKR. 
Guardian  and  Ward — l-^ttymcd  under  mistahe  of  iaw, 

1.  A  (ftianlian  who  receives  nionev  l»v  virtue  of  his  olHce  ami  i'nv  liis  wanl  i-.«n- 

not  exonerate  himself  froiH  liaijility  by  showiri^  tijat  tlie  same  lielnu^^tti 
to  the  wards  father,  as  a  part  of  hislife  estate  iiitiu-.-i  as  lenaiii  l«y  ilii' 
courtesy)  but  was  paid  by  him  to  the  guardian. 

2.  The  fund  here  belonged  to  the  ward,  subject  to  the  life  estate  intcn'sinf 

the  fatlier,  and  if  paid  by  tlie  latter  to  the  guardian,  under  a  mi>take  of 
law  as  to  his  riglits,  he  cannot  stiecessfully  assert  a  claim  to  reoner  it 
back. 

{Humble  V.  Mebane,  89  N.  C,  410,  cite<l  and  apjiroved). 

Civil  Action  on  a  guardian  bond  tried  at  Fall  Term,  1881, 
of  Iredell  Superior  Court,  before  iSeymoury  J, 

This  case  is  fully  reported  in  85  X.  C,  500,  wheri.*  the  judir- 
nient  of  the  court  below  was  affirmed,  except  as  to  the  allowaiuv 
of  commissions  to  the  defendant  J.  M.  Turner,  upon  the  two 
items  therein  specified,  and  as  to  these  tlie  account  was  corrected, 
and  submitted  at  the  last  term  of  this  court,  when  an  order  wa- 
made  setting  aside  the  last  report  and  referring  the  matter  to  the 
clerk  of  this  court  to  state  the  account  in  accordaiK»e  with  the 
opinion  then  rendered  (89  N.  C,  246),  and  in  pursuance  thereof 
he  submitted  his  report  to  tiie  present  term,  upon  tiic  considera- 
tion of  which,  and  the  exceptions  taken  and  argued  by  counsel, 
the  following  directions  and  judgments  were  made: 

Messrs,  J.  M,  Clement,  Baitle  &  Mordecai  and  R.  Z.  Liinitii, 
for  plaintiflFs. 

Messrs.  D.  M,  Furches,  Bobbins  d*  Long  and  ArvifiM  &  Ann- 
fieldj  for  defendants. 

Merrimon,  J.  The  account  heretofore  titken  in  this  ciisc  ha^ 
Ix'cn  attended  with  considerable  complication  and  some  confusion. 
The  very  lucid  statement  of  the  accomit  and  the  rejM»rt  therc(»t 
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Qiade  to  the  present  term  by  the  clerk  of  this  court,  make  it 
manifest  that  so  much  of  the  opinion  ilelivereil  at  the  last  term 
(89  N.  C,  240)  as  directal  the  sum  of  §1,024.19,  theretofore 
allowed  the  defendant  as  a  credit  for  board  and  clothing  of  the 
feme  plaintiff,  daughter  of  the  former  guardian,  to  be  added  to 
the  indebtedness  of  the  defendant  therein  specified,  was  errone- 
ous. This  was  not  an  item  of  charge.  The  defendant  was  sim- 
ply not  entitle<l  to  liave  a  credit  for  the  [>ayment  of  that  sqm 
which  Jie  alleges  he  had  made.  The  directions  in  all  other  re- 
spoc'ts  were  correct. 

The  clerk  will  (x^rrect  his  report  so  as  to  make  it  conform  to 
this  direction.  Judgment  accordingly. 

Upon  the  coming  in  of  the  report  in  obedience  to  the  above 
directions,  and  the  attention  of  the  court  being  called  to  an  error 
in  the  former  account  submitted  under  the  ruling  in  this  casci  'k\-.\ 
reported  in  b9  N.  C,  246,  an  order  of  reference  was  made  us 
follows: 

Mkrkimon,  J.  The  clerk  of  this  court  has  stated  the  account 
and  made  report  thereof  as  directed  in  the  opinion  delivered  at 
the  last  term,  and  modifieil  by  a  iurdier  opinion  at  the  present 
term.  To  this  report  no  exception  is  taken,  and  it  appearing  to 
be  just  and  acceptable  to  the  parties,  the  court  approves  it. 

Ordinarily,  a  judgment  should  be  entered  at  once  for  the  sum 
so  ascertained  to  be  due  the/e///e  plain tiflF,  but  her  counsel  bring 
to  the  attention  of  the  court  an  item  of  charge  of  §l,628.Gl), 
with  interest  on  the  same  from  the  first  of  September,  ISUG, 
which  they  insist  was  admitted  by  the  defendants  to  be  due — was 
charged  against  them  in  the  aixrount  as  taken  in  the  court  below, 
and  to  which  charge  the  defendants  took  no  exception ;  auti 
which  they  further  insist  ought  to  be  added  to  the  sum  now  ap- 
pearing to  l)e  due  the/cmc  plaintiff. 

The  defendants,  on  the  contrary,  earnestly  contend  that  tliey 
did  not  admit  the  item  to  be  due,  and  that  the  excepticuis  to  tlie 
re|K)rt  taken  in  the  c<Mirt  bt'lnw  embrace  it.  They  insist  tliat  it 
is  <)J":i  i"c:ii  c:-late  lund  in  whirli  liu*  (onnrr  i^nar(li;iu  nf  ilic/rmc 
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plaintiff*  had  and  has  a  life  estate  as  tenant  by  the  courtes}*,  and 
for  which  they  are  in  nowise  liable. 

We  are  unable  to  determine  satisfactorily,  from  what  appears 
in  the  record  and  the  explanations  and  arguments  submitted  br 
counsel,  whether  or  not  the  feme  plaintiff  is  entitled  to  recover 
the  item  of  charge  in  question.  We  are  left  in  doubt  and  per- 
plexity as  to  the  source  from  which  it  comes,  and  do  not  feel  at 
liberty  to  dispose  of  the  matter  without  further  enquiry. 

It  is  strange  indeed  that  so  large  an  item  in  the  account  was 
not  thought  of  and  considered  in  the  repeated  and  earnest  contests 
growing  out  of  the  exceptions:  that  it  was  not,  can  only  beex- 
plained  and  excused  upon  the  ground  that  the  account  has  l)een 
a  complicated  one,  and  the  taking  of  it  attended  with  confusion. 

The  plaintiffs  now  contend  that  they  thought  it  was  admitted 
and  settled  in  their  favor.  The  defendants  on  the  other  hand 
insist  that  this  claim  has  not  been  insisted  upon  until  the  present 
time.  There  seems  to  have  beon  mutual  mistake  and  misunder- 
standing. 

In  this  state  of  the  matter  it  must  be  referred  to  J.  B.  Con- 
nelly to  enquire  and  report  at  this  term  of  the  court  from  what 
source  the  item  of  charge  mentioned  and  referred  to,  came;  and 
especially,  whether  it  was  part  of  the  real  estate  fund  in  which 
the  former  guardian  of  the  feme  plaintiff  had  a  life  estate  as 
tenant  by  the  courtesy,  or  what  part  of  the  same,  if  any,  came 
into  the  han<ls  of  the  defendants.     It  is  so  ordered. 

In  obedience  to  the  above  directions,  the  referee  submitted  his 
report  at  this  term,  when  the  following  ruling  and  judgment 
were  made: 

Merrimon,  J.  The  referee  reports,  that  of  the  item  of 
$1,628.69,  that  the  plaintiffs  seek  to  charge  the  defendants,  and 
in  respect  to  which  an  enquiry  was  ordered  at  the  present  term, 
S984.43  was  of  the  fund  in  which  the  former  guardian  and 
father  of  feme  plaintiff  had  a  life  estate  as  tenant  by  the  conrtesy, 
and  bears  interest  from  the  first  day  of  September,  1866.    The 
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i)alaiice  of  the  item  is  embraced  in  the  account  stated  and  ap- 
proved, and  no  further  question  is  made  about  it. 

It  thus  appears  that  the  former  guardian  paid  to  the  defend- 
»nt  guardian  $984.43,  in  Avhich  he  had  a  life  estate  as  tenant  by 
the  courtesy,  and  %vhich  he  might,  under  the  ruling  of  the  court 
below,  have  refused  to  pay  to  his  sucx*essor.  That  court  held 
that  the  defendant  guardian  was  not  required  by  law  to  take 
stej>s  to  secure  or  recover  that  fund  for  his  ward,  in  which  the 
former  guardian  had  a  life  estate  as  tenant  by  the  courtesy,  and 
was  not,  therefore,  chargeable  with  that  fund ;  but  it  did  not 
decide  that  if  Benjamin  Turner  had  paid  the  defendant  guardian 
that  fund^  or  any  part  of  it,  he  would  not  be  chargeable  with 
the  same.  So  that  it  is  an  open  question  whether  or  not  he  is 
liable^  and  this  is  now  presented  for  our  decision. 

The  question  of  how  far  the  defendant  guardian  might  have 
lK?en  held  liable,  as  guardian,  for  his  failure  to  see  that  the  fund 
ill  which  Benjamin  Turner  had  a  life  estate  as  tenant  by  the 
vourtesy  was  secured,  is  not  before  us.  The  court  below  held 
that  he  was  not  so  liable,  and  there  was  no  appeal  from  that 
<le<?ision,  and  we  are  not  at  liberty  to  review  it. 

The  fund  Iwlonged  to  the  feme  plaintiff,  subject  to  the  life 
(•^jtate  interest  of  the  father.  If  for  any  cause  he  chose  to  waive 
his  right  and  pay  the  fund,  or  any  part  of  it,  to  his  daughter's 
guardian  for  her,  we  can  see  no  reason  why  he  might  not  do  so. 
He  had  the  right  to  do  with  his  interest  as  he  saw  fit.  If  he  chose 
tf»  give  it  to  his  daughter  he  had  the  right  to  do  so  without  ques- 
tion on  the  part  of  the  defendants.  If  he  so  paid  the  $984.43 
under  a  mistake  of  law  as  to  his  rights,  he  could  not  probably 
have  reclaimed  it;  and  if  he  became  insolvent  and  wasted  the  bal- 
ance of  the  fund,  or  appropriated  the  same  to  his  own  use,  as 
the  evidence  tends  to  show  he  did,  then,  in  equity,  he  would  not 
Ik*  allowed  to  reclaim  the  sum  so  paid  to  the  guardian.  At  all 
events,  the  'defendant  guardian  having  received  the  money  as 
guardian  and  in  trust  for  his  ward,  he  is  chargeable  with  it ;  and 
neither  himself  nor  his  sureties  can  now  be  heard  to  insist  that  he 
is  not. 
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The  father  does  not  set  up  claim  to  the  money  so  paid,  and  if 
he  were  to  do  so,  he  could  not  successfully  assert  such  claim  in 
the  ftourls.  He  is  estopped  by  his  own  act  to  set  up  such  claim. 
In  Humble  w  Mehane,  89  N.  C,  410,  the  Chief-Justice  said: 
"The  report  shows  that  the  administrator,  recognizing  the 
relators'  right,  paid  over  to  the  guardiau  for  theniy  in  money  and 
in  a  bond,  which  he  in  their  behalf  and  as  their  guardiau  after- 
wards sued  on  and  collected  by  selling  the  debtor's  land  under 
execution,  and  with  which  he  is  charged  in  the  account.  He 
thus  receives  the  money  in  trust  for  his  wards,  and  is  accounta- 
ble  therefor,  as  their  estate,  which  he  cannot  be  permitted  to  dis- 
pute.'' This  authority  bears  directly  and  with  conclusive  fom* 
upon  the  question  now  before  us,  and  must  Ik*  decisive  of  it. 

The /erne  plaintiff  is  entitled,  in  addition  to  the  sum  ah-eady 
approved,  to  have  that  sum  enlarged  by  adding  thereto  the  sura 
of  §984.43,  with  interest  thereon  from  the  fii-st  day  of  Septem- 
ber, 1806.     Let  j  udgment  be  e n  tered  accord  i  ugly . 

Judgment  accordingly. 


CHARLES  PRICE,  AdniN-,  v.  JAMES  JOHNSON  and  others. 

Wills,  defeasible  esUitey  when  if  becomes  absolute. 

1.  Where  an  estate  is  defeasible  and  no  time  fixed  in  the  will  fur  it  to  become 

absolute,  the  time  of  the  devisor's  death  will  be  adopted,  in  preference  i" 
that  of  the  devisee,  unless  there  be  words  to  forbid  it. 

2.  But,  if  there  be  an  intermediate  period  between  the  death  of  the  devisor 

and  devisee  to  which  the  contingency  can  have  reference,  then  the  inter- 
mediate period  must  be  adopted. 

3.  Therefore,  where  the  will  provides  that  John,  upon  his  arriving  at  the  age 

of  twenty-five  years^  "  can  take  possession  of  the  estate  and  do  with  it  as 
he  pleases,"  but  if  he  die  without  issue,  then  to  be  limited  over,  and  he 
attains  the  said  age  and  dies  without  issue  ;  Held,  that  the  intennediaie 
period  to  be  adopted  is  his  attaining  the  age  of  twenty-five  years.  After 
that  event,  the  estate  in  John  became  absolutef  and  the  contingency  of 
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dying  without  issue  not  happening  before  that  lime,  the  liii.l.  it  Ion  over 
cannot  take  effect. 

{Hilliards.  Kearney,  Busb.  Eq.,  221;  DavU  w  Parker,  G'J  X.  ('.,  271  ;  Webb 
V.  Weeks,  3  Jones,  279  ;  Biddle  v.  Hoyt,  1  Jones'  Eq.,  \o\) ;  Vas^  v.  Free- 
man, 3  Jones'  Eq.,  221 ;  Barton  v.  Conigland,  82  N.  (\,  1)9  :  Murchhon  v. 
Whitted,  87  N.  C,  465,  cited  nnd  approved ). 

Special  Proceeding  to  sell  land  for  a.^.-ets,  coniniL'neLiI 
before  the  clerk,  and  heard  at  Spring  Term,  18S.'],  of  KowAX 
Superior  Court,  before  (fraves,  J. 

This  proceeding  was  instituted  by  the  plaintiff  as  tulministra- 
tor  of  John  X.  B.  Johnson  against  the  heirs  and  devisees  of 
John  I.  Shaver,  for  the  sale  of  the  land  described  in  the  petition 
as  belonging  to  his  intestate,  to  make  the  stime  assets  to  pay  the 
intestate's  debts. 

A  jury  trial  was  waived,  and  the  parties  submitted  a  "ease 
agreed  "  to  the  court,  the  facts  being  as  follows : 

1.  John  I.  Shaver  died  in  1873,  having  made  a  la^t  will  and 
testament  which  was  duly  admitted  to  i)robate,  the  material 
parts  of  which,  as  applicable  to  this  case,  are:  "  Item  first :  I 
give  and  bcf^ueath  to  John  Johnson,  son  of  Harriet  Johnson, 
the  Powe  plantation,  near  three  hundred  acres,  Ixinj^  the  land  I 
bought  from  Dr.  A.  T.  Powe  and  Hugh  Powe's  estate.  1  also 
give  him  twenty  shares  of  Xorth  Carolina  railroad  stock  to  hold 
and  draw  the  dividends  until  he  is  twentv-five  veais  of  age. 
He  is  not  to  sell  or  lease  it  until  that  time,  and  then  lie  ean 
take  possession  of  it  and  do  with  it  as  he  pleases.  Item  second  : 
I  give  and  bequeath  to  Frederick  Johnson,  son  of  Hjum  iet 
Johnson,  the  small  brick  house  near  Mr.  Shober's,  and  the  lot 
around  it,  that  part  I  sold  once  to  Banston  and  had  to  take  it 
back.  I  also  give  him  twenty-five  shares  of  railroad  stock  in 
the  North  Carolina  railroad  to  draw  dividends  until  he  is  twenty- 

» 

five  years  of  age.  He  is  not  to  sell  or  lease  it,  or  have  control 
of  it  until  that  time,  except  dividends,  and  then  ho  can  take  it 
and  do  with  it  as  he  pleases.  If  John  dies  before  he  has  a  law- 
ful heir,  his  property  that  I  have  bequeathed  to  him,  1  want  it 

38 
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to  go  to  his  brother  Frederick  and  his  sister  Victoria,  equally 
divided.  If  Frederick  dies  before  he  has  a  lawful  heir,  I  want 
his  to  go  to  his  brother  John  and  his  sister  Victoria,  equally 
divided/' 

2.  John  X.  B.  Johnson,  the  intestate  of  plaintiff,  is  the  Joha 
Johnson,  and  Victoria  Johnson  and  James  Johnson  are  the  par- 
ties; named ^n  the  will;  and  all  of  them  as  well  iis  Frederick 
Johnson  (who  died  after  the  death  of  the  testator  Shaver,  and 
before  he  became  twenty-five  years  of  age,  and  before  the  death 
of  the  plaintiff's  intestate),  were  infants  at  the  time  of  making 
the  will  and  at  the  death  of  the  testator. 

3.  At  the  time  of  the  testator's  death  the  plaintiff's  intestate 
was  about  sixteen  years  of  age,  and  was  then,  as  well  as  at  the 
time  of  making  the  will,  of  extravagant  habits  for  one  of  his 
age  ;  and  the  said  James,  Frederick  and  Victoria  were  the 
younger  brothers  and  sister  of  the  said  intestate,  and  Adolphus 
Johnson  and  Samuel  Johnson  were  his  younger  brothel's  not 
mentioned  in  the  will. 

4.  Plaintiff's  intestate  arrived  at  the  age  of  twenty-five  years, 
and  in  two  or  three » days  thereafter  died  without  having  had 
issue,  and  without  ever  having  actually  received  in  possession 
the  corpux  of  the  personal  estate  bequeathed  to  him,  or  without 
having  attempted  to  dispose  of  the  property  after  arriving  at 
said  age. 

i).  After  arriving  at  twenty-one  but  before  arriving  at  twenty- 
five  years  of  age,  the  intestate  did  attempt  to  mortgage  the  real 
estate  to  secure  the  sum  of  $1,442,  borrowed  money,  and  signed 
and  sealed  a  deed  accordingly. 

G.  Frederick  Johnson  died  intestate  without  having  been 
married. 

7.  The  indebtedness  of  the  plaintiffs  intestate,  at  the  time  of 
his  death,  amounted  to  the  sum  of  $2,342,  of  which  $1,100  ^?as 
for  necessaries  supplied  after  he  was  twenty-one  years  of  age, 
and  $1,442  for  borrowed  money  as  aforesaid,  contracted  after  he 
was  twenty-one  years  of  age. 
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8.  The  plaintiiF's  intestate  made  no  debts  after  arriving;  at  the 
age  of  twenty-five,  except  doctor's  bills. 

The  plaintiff  contends  that  his  intestate  John  Johnson  became 
entitled  to  an  absolute  estate  under  the  will,  having  reached  the 
age  of  twenty-five  years  before  his  decease;  and  the  defendants 
contend  that  upon  the  death  of  John  without  issue,  the  property 
<levised  and  bequeathed  to  him  became  vested  either  wholly  in 
the  defendant  Victoria,  or  that  one-half  thereof  became  vested 
in  her  as  executoiy  devisee  and  legatee  under  the  will,  and  the 
other  half  vested  in  the  defendants,  as  to  the  real  estate,  as  heirs- 
at-law  of  Frederick  Johnson,  and  as  to  the  personal  estate,  as 
next  of  kin  (in  conjunction  with  Harriet  E.  Johnson,  the  mother 
of  Frederick  and  the  defendants)  of  said  Frederick. 

It  is  further  agreed  that  the  said  John  died  without  being  pos- 
>sessed  or  seized  of  any  property  other  than  that  mentioned  in 
the  will  and  the  petition,  and  that  the  railroad  stock  is  sufficient 
to  pay  the  debts  described  as  for  necessaries,  but  not  sufficient  to 
jiay  both  that  and  the  mortgage  debt  aforesaid. 

If  the  court  should  be  of  opinion  with  plaintiff,  a  decree  of 
sale  is  to  be  entered;  otherwise,  judgment  to  be  given  dismissing 
petition  with  costs. 

The  court  being  of  opinion  with  plaintiff,  adjudge<l  that  he  be 
appointed  commissioner  to  sell  the  land  for  aasets,  and  the  de- 
fendants appealed. 

^fr.  Ken*  Craif/e,  for  plaintiff. 

Messrs.  J.  W.  Mauney,  Lee  8.  Ovennan  and  Fuller  &  Snow, 
for  defendants. 

Ashe,  J.  The  first  and  most  important  rule  in  the  interpre- 
tation of  wills,  to  which  all  other  rules  must  yield,  is,  that  the 
intention  of  the  testator  expressed  in  his  will  shall  prevail,  pro- 
vided it  be  not  inconsistent  with  the  rules  of  law.  1  Blk.  Rep., 
672.  A  will  is  defined  to  be  "the  legal  declaration  of  a  man's 
intentions  which  he  wills  to  be  performed  after  his  dealh.'^     2 
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Blk.  Com.,  499.  These  intentions  are  to  be  collected  from  his 
words,  and  ought  to  be  carried  into  effect  if  they  be  consistent 
with  law. 

In  this  case,  it  is  impossible  to  mistake  the  intention  of  the 
testator.  He  unquestionably  intended  that  the  land  devised  to 
John  N.  B.  Johnson  should  vest  in  him  absolutely,  upon  hi& 
attaining  the  age  of  twenty-five  years;  and  it  was  also  his  intCD- 
tion  that,  if  John  died  without  lawful  issue,  the  land  should  go 
to  his  brother  Frederick  and  his  sister  Victoria.  But  as  tlie  tes- 
tator failed  to  declare  his  intention  as  to  the  time  when  the  con- 
tingency of  dying  without  issue  must  happen,  u{)on  which  the 
limitation  over  was  to  take  effect,  we  must  necessarily  look  to 
the  context  of  the  will,  and  resort  to  the  rules  of  construction 
which  have  been  established  by  judicial  decisions. 

It  is  a  rule  of  construction  that  the  whole  will  is  to  be  con- 
sidered together,  and  every  part  of  it  made  to  have  effect,  so  as 
to  effectuate  the  intention  of  the  testator ;  and  if  there  arc  any 
apparent  inconsistencies  in  its  provisions,  it  is  the  duty  of  the 
(»ourt  to  reconcile  them  if  possible. 

The  testator  wills  that  if  John  Johnson  should  die  without 
an  heir,  that  is,  by  virtue  of  our  statute,  without  issue,  then  the 
land  is  to  go  to  Frederick  and  Victoria.  If  this  were  all,  the 
estate  vested  in  John  absolutely  upon  his  surviving  the  testator. 
HUUard  v.  Kearney,  Busb.  Eq.,  221.  In  that  case,  it  was  liekU 
wlien  the  estate  was  defeasible  and  no  time  is  fixed  for  it  to 
become  absolute,  and  the  alternative  is  either  to  adopt  the  time 
of  the  death  of  the  devisor  or  that  of  the  devisee,  the  former 
will  be  adopted,  unless  there  be  words  to  forbid  it,  or  some  con- 
sideration to  turn  the  scale  in  favor  of  the  latter.  But  if  there 
be  an  intermediate  period  between  the  death  of  tlie  devisor  and 
that  of  the  devisee,  to  which  the  contingency  can  have  reference,, 
then  that  must  be  adopted.  The  decision  in  that  case  has  been 
cited  with  approval  in  the  following  cases :  Dams  v.  Parkej\ 
69  N.  C,  271;  Webb  v.  Weeks,  3  Jones,  279;  Biddle  v.  Hotff, 
1  Jones'  Eq.,  159;    Vass  v.  Freeman,  .*)  Jones'  Eq.,  221 ;  Btir- 
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ion  V.  (hnigtmuf,  82  N.  C,  99;  Murchison  v.  Whitiedy  87  N. 
C,  4Go. 

Here,  the  testator,  while  he  wills  that  upon  the  death  of  John 
without  issue  the  estate  devised  to  hira  shall  go  over  to  his 
brother  Frederick  and  his  sister  Victoria,  expressly  declares  that 
John,  upon  arriving  at  twenty-five  years  of  age,  "  can  take  pos- 
session of  the  c»statc  and  do  with  it  as  he  pleases."  That  is  the 
time  when  his  estate  was  to  become  absolute ;  and  consequently 
it  must  be  intended  that  the  contingency  upon  which  the  limita- 
tion over  was  to  take  effei^t  must  happen  before  that  event.  So 
that,  whether  the  will  is  susceptible  of  the  construction  that  the 
contingency  is  referable  to  the  death  of  the  testator,  or  to  the 
attainment  of  John  to  the  age  of  twenty-five  years — and  it  must 
be  the  one  or  the  other — in  cither  case,  the  estate  of  John  was 
al)snlute  at  his  death,  and  the  defendants  acquired  no  interest  in 
the  land  devised  to  him,  upon  his  death. 

There  is  no  error.  This  must  be  certified  to  the  superior 
court  of  Rowan  county,  that  the  case  may  bo  proceeded  with 
according  to  law  and  in  conformity  to  this  opinion. 

Xo  error.  Affirmed. 


STARKEY  McDANIEL  v.  SUSAN  KING  and  others. 
HIH — Latent  Ambif/uiti/ — Evidence  of  tcstator^n  intention, 

AVhere  a  testator  devised  his  "  home  plantation,"  describing  it  in  such  man- 
ner as  that  npon  the  face  of  the  will  the  court  can  see  wliat  land  was  meant 
to  be  included  within  its  boundaries,  it  was  held  that  evidence  as  to  what 
the  testator,  at  the  time  of  making  the  will,  "called  and  considered  his 
home  plantation,"  was  properly  excluded.  Evidence  dehors  is  only  received 
to  explain  an  instrument  in  ca^e  of  a  latent  ambiguity,  and  no  such  ambig- 
uity appears  here. 

{Bamfs  V.  Simms,  5  Ircd.  T'cj.,  392;  Sfov-e  w  Davifij  10  I  red.,  431;  InMitute  v. 
Xonrood,  Husb.,  Va].,  <*»•">;  Jones  v.  I2nb{j}^'on,  7S  N.  ('.,  ol^O.  cited  :\\v\  ap- 
proved ). 
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Ejectment  tried  at  Fall  Term,  1883,  of  Jones  Superior 
Court,  before  Philips^  J, 

Plaintiff  appealed  from  the  ruling  and  judgment  of  the  court 
below. 

Jlessrs.  Battle  &  Jlordecai,  Batchelor  &  Clark  and  Strong  d' 
Sniedes,  for  plaintiff. 

Messrs.  Green  &  Stevenson  y  IL  R,  Bryan  und  Walter  Clark, 
for  defendants^ 

MERurMON,  J.  James  McDaniel,  senior,  died  in  1854,  leav- 
ing a  last  will  and  testament,  which  was  duly  established,  by 
which  he  devised  and  bequeathed  to  his  numerous  sons  severally 
sundry  tracts  of  land  and  much  2>ersonal  property,  consktiug  of 
slaves,  live  stock,  farming  implements,  ike. 

Both  the  plaintiff  and  the  defendants  claimed  to  derive  title  to 
the  land,  tlie  subject  of  this  action,  under  the  seventh  paragraph 
of  this  will,  the  material  parts  of  which  provide  as  follows: 

*^Item  7th.  1  give  and  bequeath  unto  my  son  James  Mc- 
Daniel certain  pieces  or  parcels  of  land,  beginning  at  the  mouth 
of  the  ditch  at  'Cherry  Tree  Island,'  then  up  the  fresh  ground 
cotton-patch  ditch,  thence  to  the  centre  of  the  water-oak  flat, 
then  a  straight  line  to  Pollock's  Pocoson  bridge,  until  it  strikes 
or  intersects  with  Starkey  McDaniePs  avenue,  then  with  the  ave- 
nue to  the  main  road  leading  from  Trenton  to  Trent  bridge, 
then  down  said  road  to  Antwine  branch,  then  down  the  various 
courses  of  Antwine  branch  to  Trent  river,  thence  up  the  various 
courses  of  Trent  river  to  my  Comen'sline  near  the  bridge  acn)s> 
said  river  at  Trenton,  then  with  the  Comen's  line  to  the  mjiin 
road  near  the  mills,  then  up  the  mill  pond  to  high  water  mark 
to  tiie  Comen  place,  then  with  said  line  to  the  main  road  above 
Trenton,  then  up  the  various  coursas  of  said  main  road  leading 
from  Trenton  to  William  H.  Bryan's  line,  and  then  with  nn' 
own  and  Will.  PI.  Bryan's  line  to  Croocked  run,  then  across  said 
Croockv<l.  run  and  up  with  the  various  courses  of  said  Cro*ick«l 
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ran  to  the  first  statiou  or  begiuuiDgyincIuduiguII  imj)roveinents, 
dwellings  and  appurtenances,  with  the  exception  of  tiie  mills 
and  mill  seat  near  Trenton."  >:«  *  *  a'p^_^  have  and  hold 
said  estate  of  land  and  slaves  to  him  and  his  heirs  and  assigns 
forever:  Provided y  cUways,  should  the  said  James  McDaiiiel  die 
leaving  no  lawful  issue  or  heir  surviving  him,  then  said  estate  of 
land,  slaves  and  personal  property  shall  be  equally  divided  as 
near  as  possible  between  my  five  or  surviving  sons,  with  th(» 
exceptions  hereinafter  named,  share  and  share  alike.  And  it  is 
my  will  and  desire  that  the  lands  bequeathed  to  my  son  James 
and  known  as  my  "  home  plantation,'^  and  bounded  as  above,  and 
including  the  commons  below  Trenton,  shall,  at  the  death  of  njy 
son  James,  he  leaving  no  lawful  heir  or  issue  {surviving  him, 
descend  to  my  son  Nathan  McDaniel,  or  hi-*  lawful  heir  or  issue 
surviving  him,  to  him,  his  heii^s  and  assigns  forever.'' 

The  plaintifi'  claims,  as  the  sole  surviving  son  of  the  testator, 
his  brother  James  McDaniel,  Jr.,  the  first  and.  principal  devisee 
named  in  the  paragraph  cited,  having  survived  all  the  other 
sons  of  the  testator,  except  the  plaintiflF  Starkey,  and  having 
died  xviViout  iaaue,  before  the  bringing  of  this  action.  He  insists 
that  the  land  in  question,  although  within  the  boundary  of  land 
specified  above,  did  not  on  the  death  of  his  father  James  pass  to 
his  brother  Xathan  McDaniel,  or  his  heirs  under  the  last  elausr 
quoted  above,  because,  he  alleges,  it  was  outside,  and  not  a  part, 
of  the  "  home  plantation  "  of  the  testator ;  that  is,  he  insists 
that  the  boundary  specified  in  the  7th  paragraph  embrared  more 
than  the  "  home  plantation,"  mentioned  and  inte}ided,  and  that 
the  land  claimed  by  him  was  not  a  part  of  it,  but  ont>ido  of  it 
within  the  same  boundary. 

The  defendant  contended  that  the  words  *'  home  j)lantation  " 
and  bounded  as  above,  and  including  the  commons  Ix'low  Tren- 
ton," set  forth  in  the  last  clause  of  the  paragraph,  constitute  the 
"  home  plantation  ^  as  designated  by  the  testator,  and  ii*  so,  it  is 
conceded  that  the  land  in  question  is  eml)ra(vj(l  bv  it. 

On  the  trial  in  the  court  l)elow,  the  plaintiff,  contcndinir  that 
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it  did  not  certainly  appear  upon  the  face  of  the  will  what  con- 
stituted the  '^  liome  plantatiou  "  of  the  testator,  mentioned  in 
the  hist  paragraph  as  set  forth  above,  asked  a  witness  what  the 
testator,  at  the  time  of  the  execution  of  the  will,  "  called  and 
considered  his  home  place?"  This  question  was  objected  to  bv 
tlie  defendant  and  the  court  sustained  the  objection,  and  to  this 
ruling  the  plaintiff  excepted. 

We  tliink  the  court  properly  excluded  the  testimony  thus 
offered.  The  testator  certainly  had  the  right  to  devise  his 
^*'home  plantation  "  and  define  what  land  and  how  much  it 
should  embrace,  and  that  without  regard  to  what  had  thereto- 
fore boon  designated  by  the  description.  It  is  very  clear  that 
he  exeroised  that  right  Avith  intelligence  and  unusual  precision, 
lie  seems  to  have  had  a  settled  purpose  to  leave  as  little  to  doubt 
and  construction  as  possible,  and  has  succeeded,  certainly  in  the 
clause  of  ins  will  under  consideration. 

In  ilie  same  paragraph,  only  parts  of  which  are  set  fortJi 
above,  he  devises  to  his  son  James  several  other  tracts  of  land, 
designating  them  not.  by  boundary,  but  by  name  and  locality. 
He  likewise  bequeaths  to  him  numerous  slaves  and  other  per- 
sonal property.  All  this  property  he  gives  to  his  son  James, 
*Miis  heirs,  assigns  forever,"  and  adds,  in  the  same  immediate 
connection  :  **  Provided  alwavs,  should  the  sjiid  James  McDan- 
iel  die  leaving  no  lawful  issue  or  heir  surviving,  then  said  estate 
of  land,  >laves  and  personal  property  shall  be  equally  divided  as 
near  as  po<*ible  between  my  fir,  or  sumving  sons^  with  the 
cxceptio.is  hcrciiurjter  named,  share  and  share  alike;  and  it  is 
my  will  and  desire,  that  the  lands  bequeathed  to  ray  son  James, 
and  known  a<  my  ^  home  plantation ,  and  bounded  as  abate, 
and  inchiding  the  'commons'  below  Trenton,  shall,  at  the 
death  of  my  xm  James,  he  leaving  no  lawful  heir  or  issue  sur- 
viving him,  descend  to  my  son  Nathan  McDaniel,  or  his  lawful 
l)eii>>  or  i.-sue  surviving  him,  to  him,  his  heirs  and  assigns  for- 
ever.'' 

Now,  it  is  admitted  that  the  testator's  home,  and  what  the 
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plaintiff  insists  was  the  "home  plantation/'  are  within  the 
boundary  specified.  There  is  but  one  boundary  set  forth  in  the 
paragraph;  that  boundary  is  above  the  provision  as  to  the  "home 
plantation"  "  and  I)Ounded  as  above";  there  is  no  sub-boundary 
or  any  boundary  specified  inside  the  boundary  given;  it  is  one 
and  one  whole  boundary,  starting  at  a  fixe<l  point,  "  the  mouth 
of  a  ditch,"  and  passing  in  many  directions,  embracing  a  large 
body  of  land  and  ending  at  "  the  station  or  beginning." 

There  is  nothing  to  which  the  words  "and  bounded  as  above" 
can  have  any,  the  remotest,  reference,  if  they  do  not  refer  to  the 
l)0undary  mentioned.  If  they  do  not  apply  to  it,  they  must  be 
treated  as  meaningless  and  mere  surplusage. 

This  is  unreasonable  and  cannot  be  allowed.  There  is  nothing 
in  the  paragraph  under  consideration,  or  in  any  other  part  of 
the  will,  that  warrants  such  a  construction.  The  words  "and 
lx)unded  as  above"  coming  next  after  the  words  "my  home 
plantation,"  plainly  indicate,  and  were  certainly  intended  toiudi- 
<*:ite,  what  the  testator  meant  by  ray  "  home  plantation."  He 
knew  that  his  home  plantation  was  composed  of  sundry  tracts  of 
land,  bought  from  various  pei-sons,  at  different  times,  and  that  it 
was  important  that  he  should  define  his  meaning  in  that  respect. 
In  the  fii-st  part  of  the  paragraph  he  therefore  fixed  the  boundary 
with  certainty,  and  afterwaixls  he  devised  his  "home  plantation, 
and  bounded  as  above^^  to  his  son  Xathan,  in  the  contingencies 
inentione<1.  It  appears  also  that  he  well  understoo<l  his  purpose 
and  how  to  effectuate  it.  He  had  devised  to  his  son  James  sev- 
eral tracts  of  land  and  much  personal  property,  besides  the  land 
included  in  the  boundar}\  All  this  property  he  gave  to  his  son 
James  absolutely,  unless  he  should  die  without  issue,  in  which 
case  this  property  so  given  him  sliould  go  to  his  surviving  sons, 
*^  tcifh  the  exception  hereinafter  named.''  Then  immediately  he 
provides  the  exception,  to-wit,  the  exception  of  the  "  h9me  plan- 
tation, and  bounded  as  above,"  which  he  devises  to  his  son 
Nathan,  in  the  contingency  that  James  should  die  without  issue, 
thus  leavinoj  to  the  surviving  brothers  the  tracts  of  land  outside 
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of  the  boundary,  and  all  the  personal  property,  iDcluding  the 
slaves.  The  phrase  "  and  bounded  as  above''  not  only  serves  ta 
indicate  definitely  what  the  testator  meant  by  "  my  home  planta- 
tion," but  it  points  out  with  certainty  and  identifies  the  land 
devised  to  Nathan  McDaniel  in  the  contingency  provided  for, 
as  certainly  as  if  there  had  been  a  devise  to  him  directly. 
"Home  plantation"  might  be  definite — it  might  not;  but  the 
boundary  designated,  specified,  made  it  definite  and  certain. 

If  the  testator  had  simply  excepted  his  "  home  plantation," 
then  a  question  might  have  been  raised  as  to  what  lands  com- 
posed it,  and  his  meaning  in  respect  thereto. 

There  is  no  ambiguity ;  nothing  is  left  in  doubt.  The  tes- 
tator had  the  right  to  declare  what  should  constitute  his  "home 
plantation";  he  did  so  by  fixing  a  definite  boundary  to  it — one 
that  leaves  no  doubt  as  to  what  he  meant,  looking  at  the  plain 
legal  import  of  the  terms  he  employed  to  express  his  purpose  in 
the  will.  It  is  so  certain  there  is  nothing  to  be  explained  or 
qualified. 

Evidence  cannot  be  heard  to  explain,  add  to,  take  from,  mod- 
ify, or  contradict  a  will  when  its  terms  plainly  indicate  the  testa- 
tor's purpose  as  to  persons  or  things  mentioned  in  it.  In  such  a 
case,  it  must  be  construed  upon  its  own  terms,  just  Jis  a  deed  or 
other  written  instrument  must  be  construed.  If  a  will  is  suffi- 
ciently distinct  and  plain  in  its  meaning  as  to  enable  the  court 
to  say  that  a  particular  person  is  to  take,  and  that  a  particular 
thing  passes,  that  is  sufficient ;  and  it  must  be  construed  upon 
its  face  without  resorting  to  extraneous  methods  of  explanation 
to  give  it  point.  Any  other  rule  would  place  it  practically 
within  the  power  of  interested  persons  to  make  a  testator's  will, 
so  as  to  meet  the  convenience  and  wishes  of  those  who  might 
claim  to  take  under  it. 

It  is  only  where  the  will  upon  its  face  is  intelligible — suffi- 
ciently certain — free  from  a  doubt  and  ambiguity  in  its  terms 
and  phraseology,  but  ambiguity  is  raised  by  something,  or  cir- 
cumstances, extraneous,  outside  of,  or  (collateral  t<»  it,  that  evi- 
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dence  dehors  can  be  ret»tMve(l,  not  to  interpret  or  affect  the  will 
itself,  but  to  explain  and  make  certain  the  person  or  subject- 
m«itter  to  which  it  refers  and  applies. 

In  case  the  will  describes  and  points  to  the  person,  object  or 
subject  inteudeil,  and  there  is  more  than  one  person,  object  or 
thing  of  like  description,  evidence  is  received  to  remove  the 
ambiguity,  and  enable  the  court  to  reject  one  or  more  of  the 
persons  or  things  to  which  the  description  of  the  will  applies, 
and  to  determine  the  person  or  the  subject-matter  the  testator 
undcrstowl  to  be  signified  by  the  description  in  the  will.  For 
example,  if  a  testator  devise  property  to  his  cousin  John  Smith, 
and  he  has  two  cousins  of  that  name ;  in  such  case,  parol  evi- 
dence will  be  received  to  explain  which  of  the  two  the  pro- 
visjion  applied  to.  And  so,  also,  if  a  testator  have  two  "home 
plantations,"  one  in  one  direction  from  his  dwelling-house  and 
the  other  in  another,  and  he  devises  the  home  plantation  to  his 
son  James,  James  may  aver  and  prove  that  the  devise  to  him 
applies  to,  and  embraces,  the  one  lying  to  the  eastward  of  the 
other.  Mr.  Broom  in  his  Legal  Maxims  gives  this  apt  illus- 
tration on  this  subject :  "  A  devise  was  made  of  lands  to  M.  B. 
for  life,  remainder  to  her  three  daughters,  Mary,  Elizal>eth  and 
Ann,  in  fee,  as  tenants  in  common.  At  the  date  of  the  will  M. 
B.  had  two  legitimate  daughters,  Mary  and  Ann,  living,  and 
one  illegitimate,  nametl  Elizabeth.  Extrinsic  evidence  was  held 
admissible  to  rebut  the  claim  of  the  last  mentioned,  by  showing 
that  M.  B.  formerly  had  a  legitimate  daughter  named  Elizabeth 
who  died  some  years  before  the  date  of  the  will,  and  that  the 
testator  did  not  know  of  her  death,  or  of  the  birth  of  the  ille- 
gitimate daughter."  Broom's  Ijcgal  Maxims,  47o;  Barnes  v. 
Sininis,  5  Ired.  Eq.,  »'J92;  Stowc  v.  Davi^,  10  Ired.,  431 ;  Insii- 
tute  v.  Norwood^  Busb.  Eq.,  Go  ;  Jones  v.  liobinsouy  78  X.  C, 
396. 

The  case  before  us  does  not  present  a  question  of  latent  am- 
hiffuity;  the  (juestion    is,  what   ('<»nstituted  the  **  homo  planta- 
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tion  "  of  the  testator ;  he  settled  that  definitely,  and  therefore 
the  testimony  offered  was  incompetent. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

No  error.  Affirnietl. 


J.  IL  EDWARDS,  Adm'r,  v.  W.  WARREN  and  others. 

Wills,  ichen  mbseqxienily  (icquired  lands  pass — Instruction  to 

Krecutors. 

1.  A  devise  of  "  the  whole  of  my  lands"  to  devisees,  includes  land  acquired  bv 

the  testator  after  the  publication  of  his  will  when  no  intention  to  ihecon- 
trary  appears.  A  subsequent  clause  in  the  will  Jiore,  directing  "niy  otlier 
property  of  every  kind  not  before  mentioned  to  be  sold,"  refers  to  oilier 
personal  property. 

2.  So  much  of  the  judgment  below  as  undertakes  to  settle  the  rights  of  the 

defendants,  beyond  the  instructions  to  the  executor,  is  not  authorized  in 
this  proceeding. 

(  Tayloe  v.  Bond^  Busb.  Eq.,  5;  Robinson  v.  McDiarmidy  87  N.  C,  455;  Cham- 
pion Ex'parte,  Busb.  Eq.,  246;  Brawley  v.  Collins,  88  X.  C,  605,  cited  nnd 
approved). 

Civil  Action  tried  at  Spring  Term,  1882,  of  Northamp- 
ton Superior  Court,  before  Bennett,  J. 

The  plaintiff  appealed  from  the  judgment  of  the  court  helow. 

Messrs.  Peele  &  Maynard,  for  plaintiff. 
No  counsel  for  defendants. 

Merrimon,  J.  The  single  question  presented  in  the  record 
ibr  our  decision  is,  whether  or  not  it  is  the  duty  of  the  adminis- 
trator with  the  will  annexed  to  sell  the  land  acquired  by  the  tes- 
tor  after  the  publication  of  his  will?  The  decision  of  any  other 
question  in  this  action  would  be  beyond  our  jurisdiction  and  in- 
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operative.  The  action  is  not  brought  to  construe  the  will  and 
settle  the  rights  of  the  devisees  and  legatees  under  it,  nor  ai*e  the 
pleadings  adapted  to  such  purpose.  Hence,  so  much  of  the 
judgment  of  the  court  below  as  undertook  to  settle  the  rights  of 
the  parties  defendant  beyond  instructions  to  the  executor,  was 
unauthorizctl  and  improper.  The  action  is  brought  by  the  ex- 
ecutor to  obtain  the  instructions  of  the  court  in  regard  to  the 
discharge  of  a  present  duty  by  bim.  Tayloe  v.  Bond,  Busb. 
Eq.,  5;  Robinson  v.  McDiarmidj  87  N.  C,  455. 

By  the  first  clause  of  the  will,  the  testator  devises  to  his  mother 
and  grandmother  a  life  estate  for  their  joint  lives,  and  for  the 
life  of  the  survivor  of  them,  in  the  tract  of  land  designated  ^'as 
the  plantation  on  which  I  reside,^'  and  he  makes  other  provision 
for  them  therein. 

It  does  not  appear  upon  the  face  of  the  will  that  he  owned 
lands  at  the  time  of  its  publication  other  than  the  tract  devised 
as  above  stated ;  it  seems  that  he  did  not;  it  is  possible,  how- 
ever, that  he  did.  But  be  this  as  it  may,  he  devised  the  "  whole  " 
of  the  land  he  then  owned  to  the  persons  named  in  the  second 
clause  of  the  will,  "at  the  death"  of  his  mother  and  grand- 
mother.    The  second  clause  provides  as  follows : 

"Jifewi  2.  At  the  death  of  my  grandmother  and  mother  above 
named,  I  give  and  bequeath  to  my  sisters,  Elizabeth  Warren, 
wife  of  Wiley  Warren,  Mary  E.  Johnson,  wife  of  George  T. 
Johnson,  Lucinda  Britt,  wife  of  K.  R.  Britt,  Julia  A.  Brittle, 
wife  of  John  T.  Brittle,  Delia  Sumner,  wife  of  Isaac  Sumner, 
my  nephew  W.  H.  Atkinson,  son  of  J.  H.  Atkinson,  deceased, 
the  whole  of  my  landsy  to  be  equally  divided  among  them  dur- 
ing their  natural  lives,  and  at  their  death,  to  their  children  for- 
ever: except  the  burying-ground,  containing  a  half  acre  of  land, 
which  I  reserve  as  a  burying-place  for  the  family." 

It  will  be  observed  that  the  testator  provides  first,  for  his 
mother  and  grandmother;  after  them  the  persons  named  in  the 
above  recited  clause  were  the  exclusive  objects  of  his  bounty. 
He  gave  them  his  whole  estate  of  every  nature  and  kind,  after 
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])aying  his  debts  and  the  costs  incident  to  winding  up  the  same. 
He  devised  to  them  "the  whole  of  ray  (his)  lands."  It  is  maoi- 
fest  that  he  then  intended  they  should  have  his  lands,  and  that 
he  had  no  expressed  desire  that  any  part  or  parcel  of  them  should 
be  sold,  nor  does  it  appear  that  he  had  any  motive  to  direct  a 
sale  of  any  part  of  thera,  nor  is  there  anything  in  the  will  that 
raises  a  reasonable  implication  that  he  intended  a  sale  of  them; 
nor  does  it  appear  that  he  ever  afterwards  changed  his  purpose 
as  to  any  land  he  owned  or  acquired  up  to  his  death. 

Then  it  is  clear  that  at  the  time  of  the  publication  of  the  will, 
the  words  in  the  fourth  clause,  "  my  other  properly  of  every 
kind  not  before  mentioned  be  sold,"  etc.,  do  uot.embrace  or  refer 
to  the  land,  or  any  part  of  it.  By  the  terms  "  other  property," 
was  meant  such  other  personal  property,  farming  utensils, 
wagons,  corn,  cotton,  bacon,  &c.,  as  his  mother  and  grandmother 
might  not  require.  This  provision  looked  to  a  prompt  winding 
up  of  his  estate,  and  this  view  is  strengthened  in  some  degree  by 
the  fact  that  he  directs  in  the  third  clause  of  the  will,  that  "the 
personal  property"  he  "loaned  to  his  mother  and  grandmother 
should,  at  the  death  of  the  survivor  of  them,  be  divided  equally 
among  the  persons  named  in  the  fourth  clause  (my  sisters  and 
nephew  before  named).     This  property  is  not  to  be  sold. 

There  is  no  provision  in  the  will,  that  in  terms  refers  to  the 
land  acquired  after  its  publication,  nor  is  theixi  anything  in  the 
nature  or  circumstances  of  its  provisions  that  indicate  that  such 
land  shall  serve  any  special  purpose,  or  go  otherwise,  than  as  the 
same  would  do  if  the  will  had  been  executed  just  l)efore  the 
death  of  the  testator. 

Ordinarily,  a  will  is  to  be  construed  as  having  been  made  im- 
mediately before  the  death  of  the  testator.  Thp:  Code,  §2141, 
provides  that  "every  will  shall  be  construed,  with  reference  to 
the  real  and  personal  estate  comprised  therein,  to  speak  and  take 
effect  as  if  it  had  been  executed  immediatelv  before  the  death  of 
the  testator,  unless  a  contrary  intention  shall  appear  by  the  will." 

There  is  nothing  in  the  will  before  us  by  which  it  appears  that 
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tlie  testator  intended  it  to  be  construed  as  speaking  otherwise 
than  at  his  death.  All  its  provisions  may  oj)erate  and  take 
effect,  as  if  he  had  executed  it  just  before  he  dieil.  And  so 
construing  it,  the  "whole"  of  his  lands  passed  to  the  devisees, 
and  there  is  no  power,  express  or  implied,  conferred  upon  the 
executor  to  sell  any  part  of  it  for  any  purpose.  Champion  Ex- 
parte,  Busb.  Eq.,  246;  Brawley  v.  Collina,  88  N.  C,  605. 

Looking  at  the  whole  will,  the  general  purpose  of  the  testator, 
as  well  as  the  particular  provisions  of  it,  we  are  satisfied  that  he 
did  not  intend,  or  provide,  that  any  part  of  his  land  should  be 
sold. 

The  court,  therefore,  properly  held,  "that  the  administrator 
with  the  will  annexed  is  not  authorized  under  said  will  to  sell 
the  lands  acquired  by  his  testator  subsequent  to  the  publication 
of  his  will";  and  this  much  of  the  judgment  must  be  affirmed. 
Judgment  accordingly.     Let  this  be  certified. 

No  error.  Affirmed. 


JOHX  \V.  VAUGHAN  v.  W.  D.  FARMER. 
WUls — Power  of  executor  to  sell  land. 

1.  After  a  bequest  of  personal  property,  the  testator  devises  lands  (one-sixth; 

pari  to  be  given  to  devisees  named),  and,  upon  the  death  of  l^s  wife,  pro- 
vides that  the  same  "  be  sold  for  the  best  price  that  can  be  obtained,  and 
the  oaoney  divided  as  hereinbefore  named,  that  is  to  say,  into  six  parts," 
with  a  similar  provision  in  other  clauses  of  the  will  in  reference  to  land 
and  personalty,  but  without  saying  by  whom  to  be  sold ;  HeMj  that  the 
executors  have  a  power  of  sale  by  implication. 

2.  The  general  rule,  that  executors  have  no  power  to  sell  lands  directed  to  be 

sold  for  division  among  devisees,  when  no  one  is  designated  to  make  the 
sale,  does  not  apply  where  by  a  proper  construction  of  the  will  the  intent 
of  the  testator  to  vest  such  power  in  the  executors  appears  by  implica- 
tion or  otherwise. 

{Foster  v.  Craige,  2  Dev.  A  Bat.  Eq.,  209;  McDoivell  v.  White,  68  N.  C,  G5; 
Hester  r.  Hester^  2  Ired.  Eq.,  330,  cited  and  approved). 
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Special  Pkoceeding  commenced  before  the  clerk  and  heard 
at  Spring  Terra,  1882,  of  Wilsox  Superior  Court,  before  Gil- 
mer, J. 

This  was  a  proceeding  for  an  order  to  sell  certain  mill  prop- 
erty fur  partition.  The  plaintiff  alleged  that  the  sale  of  the 
same  by  executoi's  under  the  power  supposed  to  be  conferred 
upon  them  by  the  will  of  the  testator,  was  contrary  to  law. 
Upon  the  facts  agreed,  which  arc  set  out  in  the  opinion  here,  the 
court  below  held  that  the  plaintiff  was  not  entitled  to  maintain 
his  action,  and  from  the  judgment  dismissing  the  same,  the 
plaintiff  appealed. 

Messrs.  Co7inor  &  If  oodarcf,  for  plaintiff. 
Messrs.  Strong  &  Smedes,  for  defendant. 

Smith,  C.  J.  John  Batts  died  in  the  year  1858,  seized  ami 
possessed  of  certain  real  estate,  known  as  his  mill,  and  leaving 
a  will  which  was  in  April  proved  before  the  county  court  of 
Wilson,  and  the  executors  therein  appointed  (William  B.  Batts 
and  William  W.  Batts),  at  the  same  time  accepted  the  trust,  took 
the  prescribed  oath,  and  entered  upon  the  discharge  of  their 
duties.  The  mill  is  devised  in  the  first  clause  of  the  will  as 
follows: 

Item  1.  "I  give  unto  my  wife,  Mary  Batts,  during  her  life  or 
widowhood,  one  feather  bed  and  furniture,  one  blue  chest,  one 
cow  and  calf,  one  sow  and  pigs,  one  claybank  mare,  one  side- 
board, and  one  blue  beaufet,  all  the  kitchen  furniture  ;  and  also 
one  hundred  acres  of  laud,  together  with  the  dwelling  and  other 
improvements,  with  the  whole  of  the  grist-mill  and  contents; 
and  after  the  death  or  widowhood  of  my  wife,  Mary  Batts,  I 
give  to  my  son,  David  W.  Batts,  the  same  hundred  acres  of  land, 
as  given  to  my  wife;  and  after  the  death  or  widowhood  of  my 
wife,  Mary  Batts,  I  give  to  all  my  living  daughters,  and  to  my 
granddaughter,  Mary  A.  Gay's  living  children  one-sixth  part  of 
the  above  named  mill ;  unto  my  daughter,  Kessiah  Morris'  living 
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children  one-sixth  part  of  the  i>ai<l  named  jnill;  I  give  unto  wy 
daughter  Rebecca  Bntts one-sixth  part  of  the  said  mill;  I  ^ive 
nnto  my  daughter  Bashaba  Williford  one-sixth  part  of  the  said 
mill;  1  give  unto  my  daughter  Eveline  Parker  one-sixth  paJt 
of  said  mill;  I  give  unto  my  daughter  Milly  Batts  one-.s>xth 
part  of  said  mill,  and  devise,  after  the  death  or  wido\vhoo<l  •»( 
my  wife,  for  said  mill  to  l)0  sold  for  the  best  price  that  can  l)0 
obtained,  and  the  money  divided  as  herinl)efore  named — that  is 
to  .say,  to  be  divided  into  six  parts." 

The  life  tenant  and  surviving  wife  went  into  jjossession  nn<l 
occupied  the  devised  lands  until  her  death  in  1863. 

In  May,  1864,  the  executore,  in  the  assumed  exercise  of  ihe 
power  conferred  and  in  accordance  with  the  understood  dirco 
tions  of  the  testator,  advertised  and  sold  the  mill  property  for 
the  sum  of  one  thousand  dollars  on  a  credit  of  six  months  (two- 
thirds  of  the  purchase  money  required  to  he  paid  in  coin  ni:d 
one-thiitl  in  currency)  to  the  defendant,  and  rendered  an  nnount 
thereof  to  the  said  county  court.  The  price  being  })ai(l,  the  tx- 
ecutors  conveyed  by  dec<l  the  said  mill  property  to  him,  and  lu' 
has  sim^e  remained  in  the  occu|)atiou  and  use  of  the  same. 

The  devisee  and  daughter,  Milly  Batts,  intcrmarrid  with  oj.c 
Vaughan  and  died  in  1860,  leaving  the  plaintiff,  Aohu  \V. 
Vaughan,  their  only  child;  and  the  father  also  died  bofon'  tlic 
institution  of  this  action,  on  April  21st,  1S79. 

The  other  divisces  have  assigned  their  interest  in  the  mill  i.i 
the  defendant. 

The  plaintiff,  assuming  the  nullity  of  the  deed  made  by  she 
executors,  demands  in  his  complaint  that  the  mill  be  sold  and 
his  part  of  the  proceeds  separated  and  secured  to  him. 

The  only  question  presented  in  the  plaintif!'^s  appeal  ai;d 
arsrued  before  us  is  as  to  the  validity  of  the  action  of  the  cxccn- 
tors  in  undertaking  to  execute  the  directions  of  the  tosralor  in 
the  disposition  of  the  remainder  in  this  property. 

It  is  ccmcedi'd  to  be  the  rule  enforced  in  the  courts  of  Kiij^Iand, 
that  when*   lan<!s  are  dinclul   t«»  It*  <n!d   in  order  t<»  a  divi*.ii.n 
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among  the  devisees,  and  no  persons  are  designates!  to  make  the 
sale,  the  power  cannot  be  exei'cised  by  the  executor,  whose  func- 
tions are  confined  to  the  administration  of  the  personal  estate. 
The  same  rule,  where  some  statute  does  not  interpose,  prevails 
generally,  and  is  recognized  in  the  adjudications  in  this  countn'. 
But,  as  it  is  a  matter  of  construction  with  a  view  of  ascertaining 
the  testator's  intention,  the  power  vests  in  the  executore  when 
that  intent  appears  by  implication  or  otherwise. 

Tlius,  if  there  be  a  mixed  fund  consisting  of  both  real  and 
pei'sonal  estate,  as  the  latter  is  in  the  hands  of  the  executor  and 
he  must  dispose  of  that,  it  will  be  inferred  that  the  testator 
meant  that  he  should  dispose  of  both  estates. 

And  the  same  inference  is  drawn  from  a  direction  to  pay  debts 
or  ])rovide  a  fund  for  the  discharge  of  legacies,  and,  indeed, 
whenever  it  is  seen  that  the  funds  derived  from  the  sale  are  to 
go  into  the  hands  of  the  executor  as  such,  in  order  to  give  effect 
to  the  will.  In  all  such  cases  the  power  is  deemed  to  vest  in  the 
executors  by  necessary  implication.  Sugden  on  Powei-s,  134; 
Foster  \.  Craige,  2  Dev.  &  Bat.  Eq.,  209;  and  the  nuraerons 
authorities  referred  to  iu  the  opinion  of  Daniel,  J.,  McDoirdi 
V.  White,  68  X.  C,  65;  Devol  \\  Fanning,  2  John.  Ch.  Rep., 
202;  4  Kent.  Cora.,  327. 

In  a  more  recent  case  before  Vice-Chancellor  Wigram,  where 
the  testator  devised  certain  copy-hold  lands  to  be  sold  at  public 
auction  without  saying  by  whom,  and  he  bequeathed  the  money 
arising  from  the  sale  among  certain  persons,  it  is  said:  "I  think, 
upon  the  authorities  as  they  now  stand,  I  am  bound  to  hold  that 
the  executors  have  a  power  of  sale  by  implication,  and  that  they 
are  therefore  properly  made  parties  to  this  suit.  CuHis  v.  Fid- 
brock,  8  Hare  Ch.,  25. 

As  the  intent  of  the  testator  may  be  ascertained  from  the  asso- 
ciation of  both  kinds  of  property  in  the  devising  clause  itself, 
or  from  the  requirement  of  service  appropriate  to  the  office  of 
executor,  so  it  may  be  from  other  provisions  of  the  instrument 
where  similar  terms  are  used,  for  it  is  reasonable  to  suppose  they 
are  meant  to  bear  the  same  sense  and  meaning  in  each. 
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The  first  clause  gives  to  the  wife  many  specific  articles  of  per- 
sonal property  as  well  as  the  lands  for  her  life  or  widowhood, 
and  of  these  the  remainders  in  only  two  arc  bequeathed. 

In  the  second  clause  the  testator  gives  to  his  daugliter  Rcbeccsi 
the  sideboard,  and  in  the  third  clatise  a  bine  beaufet,  after  his 
wife's  death,  l)oth  of  which  arc  mentioned  in  the  bequest  to  her 
in  the  first  clause. 

In  the  sixth  clause  he  uses  this  language:  ^^Thc  balance  of  my 
landy  together  with  all  other  proi)erty  belonging  to  me  of  every 
description,  not  otherwise  disposed  of,  I  wish,  after  my  death, 
to  be  sold  for  the  best  price  that  can  be  obtained,  and  after  pay- 
ing all  my  just  debts  to  whomsoever  owing,  and  the  balanoCy  if 
any,  to  he  divided  among  all  my  living  children.'' 

In  the  next  he  declares  his  wish,  that  after  the  death  or  widow- 
ImkmI  of  his  wife,  "  all  the  projjcrty  as  is  left  her  and  has  not  6e«i» 
given  away  before^  to  be  soUly  and  the  proceeds  of  said  sale  to  be 
equally  divided  among  my  living  children." 

In  neither  of  these  clauses  is  any  person  designated  to  make 
the  sale,  and  yet,  in  the  last,  it  is  of  personalti/  only ;  and  in  the 
former,  both  land  and  personalty;  of  which  the  proceeds  are  to 
1)0  applied  to  debts  so  far  as  necessary.  And  it  is  plain  the 
executors  possess  the  power  to  act  in  both,  upon  the  interpreta- 
tion already  mentioned. 

Now,  in  the  first  clause,  the  mill  is  to  be  sold,  and  in  the  Ijist, 
the  jKjrsonal  articles,  limited  for  the  life  of  the  wife,  at  her  death; 
aiul  how  can  the  conclusion  be  avoided  that  the  same  agency  was 
to  be  employed  in  the  disposal  of  both?  And  this  purpose  is 
the  more  manifest,  that  the  residue  consiisting  of  undisposed  of 
real  and  personal  estate  is  to  be  converted  into  money  for  the 
primary  purpose  of  discharging  the  testator's  debts.  These 
duties  devolve  upon  the  executors,  and  it  is  wholly  inadmissible, 
where  there  is  a  like  silence  in  reference  to  the  person  to  sell  in 
all,  that  the  same  general  direction  should  not  be  carried  into 
effect  by  one  and  the  same  agency. 

It  was  suggested  that  our  statute  (Rev.  Code,  ch.  4G,  §40) 
«>nfei's  this  authority  upon  ox wu tors  and   renders  needless  any 
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s|>eeific*  imposition  of  the  duty  upon  them.  The  statute  was 
passed  obviously  not  to  enlarge  the  powere  eonferrwl  upon  ex(*- 
cMtors,  but  to  provide  for  cases  whore  some  die  or  refuse  to  mi; 
or  where  all  die  or  refuse  to  act;  or  where  none  are  nomioattd, 
and  give  the  same  power,  conferred  upon  all,  to  such  as  will 
assume  the  trust,  or  to  an  administrator  with  the  will  annexe<l. 
The  firet  portion  is  a  substantial  re-enactment  of  the  act  of  21 
Henry  VIII,  cli.  4,  with  an  amendment  to  supply  an  omisfti«>it 
and  provide  for  the  case  where  no  executors  are  appointed,  whirli 
was,  however,  by  (^imstruction  hrld  to  l)C  within  the  scope  of  ilir 
statute,  in  Henter  v.  Hester,  2  Ire<l.  Eq.,  330. 

It  is  true  the  amendment  confers  the  power  where  no  execiiior 
is  named  "  in  a  will  devising  lands  to  be  sold  or  to  be  sold  by  cxt- 
rutors ;  but  a  larger  operation,  given  to  these  words  than  tl»«H«' 
iksihI  previously,  which  vest  the  power  in  a  part  of  the  executors^ 
when  the  will  directs"  land  to  be  sold  by  his  executors,  w^^y^^A 
n*sult  in  the  bestowal  of  more  i)Ower  upon  the  administni  or 
than  tould  l)e  exercised  by  the  executors,  and  this  cannot  In* 
•IcenuMJ  the  meanincr  of  the  law.  Thev  are  omitted  in  TiiK 
('oi)K,  §1493,  and  the  latter  conforms  to  the  first  part  of  ihe 
statut<-. 

There  is  no  ermr  in  th'?  record  atul  the  judgment  nin*t  be 
aflinncd. 

No  error.  Affirmtil. 


H.  V.  PITMAN,  Executor,  v.  K.  G.  ASH  LEY  and  others. 

H7//  cons'trucd  on  (ippUcation  of  Executor  for  adviW. 

A  testator  expressing  a  wish  tljnt  Iiis  executor  simll  close  the  adniinii^trs- 
tioii  of  the  estate  in  n  particular  manner,  said:  "As  I  hope  the  bnnd^ 
And  coiii>ons  will  pay  all  of  my  just  debts  and  considerably  more,  and 
Kare  liie  lands,  he  is  empowered  to  sell  them  as  I  would  or  he  may  think 
proper";  Held,  that  the  word  "them"  refore  to  the  bonds  and  coupons 
iii:d  dci's  not  cnil»r:i<'e  ll)c*  lands. 
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2.  VVii4;re  tie  ile>i;*iiates  certain  laniU  ki  i>e  sold  anil  savs,    "  I  wish  iiiv  nisteix 
l«»  sell,"  tlie  ^'isterR  are  eiiipowereil  lo  k-II  and  convev  the  same. 

{Toy 'oe  w  Bond f  Biisl).  Kq.,  5;  Ribiitton  v.  McDiarmUi,  87  N.  ('.,  4->o,  cited 

and  apprcived). 

Civile  Action  for  construction  of  will  heard  at  Spring  Term, 
1882,  of  Robeson  Superior  Ci>urt,  bcfoi'e  SAipp,  /. 

This  action  was  brought  bv  the  plaintiff  executor  of  John  W. 
Powell,  deceased,  to  obtain  the  advice  of  the  court  in  rcferenw 
t«»  his  duty  in  administering  the  estate*  of  hi^i  testator.  Tlic 
<?lauses  of  the  will  affecting  the  administration  of  the  ])ersonal 
Mate,  and  upon  which  only  the  court  gives  advice,  under  the 
authority  of  the  cases  citwl,  arc  sufficiently  set  out  in  the  opin- 
ion here. 

The  plaintiff  :ip|K*ale(l  from  the  ruling;  of  the  c^urt  Ik»Iow. 

Mr.  W,  F.  Frenclij  for  plaint  iff. 

MesBVH.  Ron  land  &  ilcLean,  McNeill  and  Walter  Vhirky  fur 
defendants. 

Smith,  C.J.  The  executor  in  this  proceeding  is  entitled  ti« 
the  advice  of  the  court  for  his  guidance  and  dire(»ticui  in  thedis- 
-charge  of  his  own  fiduciary  duties  only  ;  and  of  the  numerous 
interrogatories  propounded  for  solution,  there  is  but  one  at  all 
<!oubtful  in  which  he  has  any  personal  interest  to  l)e  affected. 
That  enquiry  is  as  to  the  import  of  the  concluding  clause, 
wherein  the  testator  uses  this  language  in  reference  to  the  ex- 
-ecutor : 

"  I  wish  him  to  wind  up  as  slowly  as  he  can,  as  I  hope  the 
iMinds  and  coupons  will  pay  all  my  just  debts  and  considerably 
more^  and  save  the  lands.  He  is  em|)owered  to  sell  them  as  I 
Avould,  or  he  may  think  proper." 

The  question  askeil  is  whether  the  word  **  them  "  embraces  the 
lauds  as  well  as  the  bonds  and  coupons,  or  the  latter  only,  and 
we  concur  in  the  interpetatirm  of  His  Honor  which  excludes 
I  ho  land  and  confines  the  power  confernd  to  the  bonds  and 
<*oupons. 
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The  other  interrogatories,  more  than  twenty  in  number,  are 
in  reference  to  the  real  estate  devise<l ;  the  respective  interests 
of  the  sisters  as  life  tenants;  and  of  the  grandchihlren  who  are 
entitled  in  remainder;  and  the  pei'sons  to  make  the  sales  men- 
tioned to  Stephen  and  Andrew  Ashley. 

Of  these  it  is  only  necessary  to  say  that  the  executor  dh- 
cliarges  liis  duty  in  delivering  the  property  given  to  the  sisters 
to  them,  and  to  the  survivor,  O.  M.  Fuller,  if  he  has  not  done 
Si*  while  both  were  alive,  and  with  any  contrnvem'  which  may 
arise  among  the  grandchildren  as  to  their  respective  shares, 
after  the  death  of  the  surviving  life  tenant,  the  executor  has 
nothing  to  do.  That  controversy  they  must  settle  nmong  them- 
selves when  it  becomes  a  practical  one. 

We  have  remarked  that  possibly  one  other  enquiry  was 
proj Kir  to  be  answered ;  and  that  is,  wljo  arc  to  make  the  eon- 
vcyances  to  Stephen  and  James  Ashley  ? 

The  language  of  the  will  is  too  plain  to  admit  of  a  doubt, 
since  the  testator  says  in  positive  terms,  "  I  wish  my  sisters  U* 
sell/'  and  then  designates  tracts  to  be  sold  and  the  terms  of  sah', 
which  lands  are  part  of  those  devised  to  them  and  in  remainder 
to  their  grandchildren. 

The  principle  which  governs  the  court  in  entertaining  appli- 
cations of  this  kind,  and  the  cases  in  which  advice  will  be  given, 
is  so  clearly  stated  in  Tayloe  v.  Bond,  Busb.  Eq.,  5,  by  the  late 
Chief-»Tustice,  and  is  so  appropriate  to  the  pi'esent  case  as  to  dis- 
pense with  further  comment.  See  Robinson  v.  McDlarmid,  S7 
N.  C,  455. 

We  find  no  error  in  the  rulings  of  the  court  upon  the  enqui- 
ries of  which  it  could  take  rightful  cognizance  in  this  proceed- 
ing, as  we  have  explained,  and  none  others  arc  intended  to  be 
decided. 

There  is  no  error.     I^et  this  l>e  certified. 

No  error.  Affirraefl. 
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C.  A.  CAMP  and  others  v.  ELIZA  PITTMAN,  Ex*x. 
1 1  111 —  Testa  mentd  ry  G  uardian . 

1.  A  testator  cannot  appoint  a  testamentary  guardian  except  to  his  own  chil- 

dren.   The  Code,  J 1562. 

2.  After  a  devise  of  land  to  two  children,  the  testator  exp^es^>e8  ii  wisii   tiint 

their  father  shall  manage  the  property  for  them  and  act  as  their  gnardian 
until  they  become  of  age ;  Hdd^  that  the  direction  for  him  to  act  as  guar- 
dian does  not  constitute  him  a  testamefltary  guardian,  but  the  father  has 
the  right  to  take  possession  of  and  manage  the  estate,  ns  trustee;  and  with- 
out being  required  to  qualify  as  guardian  and  give  bond,  as  prescribed  l>y 
statute. 

( WiUiams  v.  Jordan,  Busb.  Kq.,  4(3 ;  Fairbaini  v.  Fisher,  4  Joucb'  K<|.,  o90 ; 
WUkins  V.  Harrist  Winst.  K(|.,  41  ;  yeighltors  v.  f/rji/i/tn,  78  N.  (;.,  42,  cited 
and  approved;. 

Controversy  submitted  without  action  iu  a  case  pemliiig  in 
Halifax  Superior  Court,  and  heard  at  Chambers  on  February 
11th,  1884,  before  Avery,  J, 

The  defendant  appealed  from  the  judgment  r»f  the  court 
below. 

Messrs.  Mullen  &  Moore,  for  plaintiffs. 

Messrs.  Ii.  O.  Burton ,  Jr.,  and  R.  B.  Peebles,  for  defendant. 

Smith,  C.  J.  The  case  agreed  and  submitted  wichout  action 
under  section  567  of  The  Code  involves  the  construction  of 
several  provisions  contained  in  the  will  of  Eobert  W.  Pittnian, 
the  defendant's  testator,  and  the  appeal  is  from  one  only  of  the 
several  rulings  of  the  judge  in  the  court  below.  To  this  our 
attention  is  confined. 

The  testator  died  in  Decxjmber,  1883,  leaving  a  will  whicli 
bears  date  in  August  preceding,  and  has  l)een  duly  proved.  He 
nominated  therein  his  brother  Ruffin  A.  Pittman  executor  and 
his  wife  P.  Eliza  Pittman  executrix,  of  whom  the  formei*  iv- 
nounccd  and  the  latter  accepted  the  trust  and  took  thep^fS(•ribJ^^ 
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tMice  ])  >?isessinii  i»i'  the  property,  without  IxMiig  ro<|iiiri'tl  t«»  givf 
MtMirity  for  the  faithful  management  and  no(!OU!Jting  fur  what 
{♦Mj-ses  into  their  hand£:. 

In  the  seeond  elause  of  tlie  will  the  testator  devisees  to  lib 
wife  u  traet  <»f  hmd  of  100  aeres,  in  addition  to  the  devise  nf  tin* 
lionie  place  in  th**  preceding;  article,  and  proceeds  in  the  tbinl  ;is 
follows: 

"  I  also  will  and  berjncath  to  my  said  wife  one-half  of  all  my 
horses,  n)ules,  cows,  ho;;s,  corn,  frKlder,  one  bnggy  to  her,  plau- 
t;itinn  implements,  and  in  fact  everything  l)elonging  to  the  plaa» ; 
all  household  furniture  and  kitchen  utensils  which  she  mav claim 
after  my  death.  And  after  her  death,  I  wish  all  of  the  alM)ve 
to  go  t<»  Viola  K.  Canjp  and  Mary  R.  Camp  equally." 

After  a  devise,  contained  in  the  fourth  article,  of  a  plantation 
nf  ;}57  acres  to  the  said  Viola  E.  and  Mary  R.  Camp,  described 
Ui^  the  "children  of  C.  A.  Camp,''  in  equal  parts,  and  a  bequest 
to  them  in  the  fifth  of  "one-half  of  all  mentioneil  in  No.  3, 
cxcjept  the  buggy,"  the  testator  in  the  sixth  declares: 

"  It  is  my  will  and  wish  that  C.  A.  Camp  shall  take  charge 
of  this  property  and  manage  it  for  the  children,  and  act  as  guar- 
dian until  they  become  of  age.  And  in  case  both  of  these  chil- 
dren should  die  before  they  become  of  age,  without  lawful  issue, 
I  wi>?h  this  above  pro|)erty  to  revert  or  be  turned  over  equally 
to  the  children  of  my  brother  Ruffin  A.  Pittman." 

The  testator  left  a  considerable  personal,  and  much  of  it 
perishable  estate,  specifically  mentioned  in  the  case,  and  much 
more  in  value  than  is  required  to  p3y  the  debts  and  charges  of 
n<l ministration,  and  the  executrix  is  prepared  and  ready  to 
deliver  over  to  the  party  entitled  to  the  excess  not  needed  for 
that  purpose,  but  is  advised  that  she  cannot  safely  surrender  it 
to  the  said  C.  A.  Camp  under  the  will,  until  he  shall  qualify  as 
guardian  ami  give  the  bond  |Mescribed  by  the  statute. 

The  plaintiffs  insist  that  no  such  condition  is  ]m}>osed,  and 
t'at  the  saiti  C.  A.  Camp,  :\<  \ri\<U'(\  is  entitled,  upon  executing 
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:i  refnndiiiii^  liond  only,  to  take  p<>ssession  and  inaoagc  tlie  im)p- 
« r!y  for  his  children.  This  is  the  only  point  presented  in  the 
:ip))eal,  the  parties  acquiescing  in  the  rulings  of  the  court  upon 
the  other  matters  in  controversy  set  out  in  the  case. 

The  direction  that  the  plaintiff  C.  A.  Camp,  the  father,  shall 
•*  act  ns  guardian "  in  the  use  and  managenaent  of  the  estate 
<'onimitt€'<l  to  his  custody  during  the  minority  of  the  infants, 
^Kk's  not  constitute  him  a  testamentary  guardian,  for  he  can 
:ip)H>int  such  only  to  his  own  children  under  the  statute  (The 
Code,  §1562),  and  the  care  of  these  infants  is  by  law  reposed  in 
their  father.  A  testator  cannot  appoint  a  testamentary  guardian 
even  to  his  own  grandchildren.  Williamson  v.  JordaUy  Bush. 
Eq.,  46. 

The  use  of  these  words  in  that  connection  is  rather  to  define 
the  authority  conferred  and  indicate  the  degree  of  care  and  atten- 
tion to  be  given  in  its  exercise,  assimilating  them  to  such  as 
attach  to  a  guanlian  appointed  under  the  statute. 

The  testator  in  disposing  of  his  projxjrty  has  a  |)erfect  right 
to  designate  in  whose  hands  it  shall  be  placed  for  management 
for  the  benefit  of  others  during  a  specified  interval,  as  much  so 
as  to  commit  the  whole  estate  to  executors  in  whose  capacity  and 
integrity  he  confides;  and  in  such  cases  no  security  will  be 
required,  and  no  interference  allowed,  until  by  mismanagement, 
actual  or  imminent,  it  appears  that  confidence  is  misplaced  and 
injury  may  result. 

In  FairbaiiTi  v.  Fisher,  4  Jones'  Eq.,  390,  RuFFlx,  J.,  thus 
answers  an  application  to  the  court  to  intervene  for  the  protec- 
tion of  projjerty  against  an  insolvent  executor: 

"  There  does  not  appear  to  be  any  change,  for  the  worse  at 
least,  in  the  projierty  or  credit  of  the  executor,  since  the  death 
of  the  testatcr.  The  mere  poverty  of  the  executor  does  not 
authorize  the  court,  against  the  will  of  the  testator,  to  remove 
him  by  placing  a  receiver  in  his  place.  There  must  be,  in 
addition,  some  maladministration,  or  some  danger  of  loss  from 
the  niisc<induct  or  negligence  of  the  executor  for  which  he  will 
not  be  Mo  fo  answer  ])v  reason  of  his  insolvencv." 
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This  statement  of  the  rule  is  reitenited  by  Battle,  J.,  in 
mikins  V.  Harris,  1  Wins.  Eq.,  41,  and  again  approved  by  the 
court  in  Neighbors  v.  Hamlin,  78  N.  C,  42. 

The  testator  has  clothed  the  father,  as  trustee,  with  the  right 
to  take  posse&sion  of  and  manage  the  estate  for  the  advantage  of 
the  infants,  and  has  not  required  any  security  other  than  that 
furnished  in  his  personal  fitness  for  the  imposed  trust,  and  his 
parental  relation  to  the  beneficiaries  for  whom  he  is  to  act;  and 
wo  cannot  impose  terms  or  conditions  which  the  testator  has  not 
imposed  in  his  will.  In  dispensing  with  any  security  as  to  hi* 
executors,  which,  as  he  seems  to  have  known,  was  under  some  cir- 
cumstances required  (TuE  Code,  §1615),  but  not  such  as  existed 
in  this  case,  he  shows  that  his  attention  was  called  to  the  matter, 
and  his  silence  on  the  subject  in  appointing  the  trustee  was  not 
the  result  of  inadvertence,  but  of  a  positive  purpose  to  impose 
no  such  obligation  upon  him. 

There  is  not  a  suggestion,  inviting  the  intervention  of  the  court, 
of  a  want  of  fitness  and  capacity  in  the  trustee,  of  any  mani- 
fested disposition  on  his  part  to  misuse  the  trust  estate,  or  ina- 
bility to  make  good  the  damages  if  he  should  misuse  it  in  disre- 
gard of  both  fiduciary  and  parental  duty,  and  it  would  be  an 
unwarranted  exercise  of  judicial  power  in  the  court,  in  unchanged 
circumstances,  to  require  what  the  owner  of  the  property  did  not 
see  fit  to  require,  further  security  for  personal  fidelity  in  the  dis- 
charge of  the  imposed  trusts. 

We,  therefore,  concur  in  the  ruling  of  the  court  and  declare 
there  is  no  error.  This  will  be  certified  to  the  end  that  the  caii>e 
may  proceed  to  find  judgment  in  the  court  below. 

No  error.  Affirmed. 
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SARAH  TAYLOR  ami  others  v.  JANETTE  MARIS  and  others. 


H7/& — Tenatiey  in  Common — Survivorship-^ Parol  Testimony^ 
when  admissible  to  explain  instrument — ^^  So  forth  ^' — Ambi- 
guitfff  latent  and  patent. 

1.  "  I  «»ivetoiny  four  daughters  the  plantation  on  which  I  now  live.    They 

niny  .sell  the  land  and  divide  the  money,  or  one  may  sell  to  another,  but 
they  must  not  divide  the  land.  *  *  *  If  any  of  ray  daughters  «lic 
without  issue,  their  portion  is  to  be  equally  divided  among  the  three  sur- 
vivors, &cJ^;  Heldf  there  is  no  direction  that  the  land  shall  be  sold,  but 
only  that  the  devisees  may  sell  if*  they  wish  to  do  so.  And  hence  the 
land  is  not  converted  into  {)ersonalty  by  the  terms  of  the  will. 

2.  Held  farther :  Upon  the  death  of  the  testator  the  daughters  became  seiKcc  I 

ns  tenants  in  common  of  a  fee  simple  estate  defeasible  upon  the  death  of 
any  one  of  them  without  issue. 

'{.  And  on  the  death  of  one,  her  portion  goes  to  her  three  sisters  ;  and  upon 
the  happening  of  this  contingency  the  words  of  the  will  arc  satisfied  and 
a  succession  of  survivorships  excluded. 

4.  Testimony  offered  to  explain  the  intention  of  the  testator  in  the  use  of  the 

^"Sic."  and  to  show  that  the  portion  of  each  daughter  dying  was  to  go  to 
the  snrvivor  or  survivors,  was  properly  ruled  out.  It  is  a  patent  ambi- 
guity arising  on  the  face  of  the  instrument  and  a  question  for  the  court. 

5.  Parol  evidence  is  admissible  only  where  there  is  a  latent  ambiguity  arising 

dehors  the  will — as  to  the  person  or  thing  meant  to  be  described,  or  in 
rebut  a  resulting  trust. 

{HiUUtrd  v.  Kearney,  Bnsb.  Eq.,  221,  cited  and  approved). 

Special  Prck^eedixg  for  .sale  of  land  for  jmrtition,  ooni- 
nientt}*!  before  the  clerk,  and  hoard  at  Fall  Term,  18'S8, 'of 
Orange  Superior  Court,  before  MacRae,  J. 

The  plaintiffs  allege  that  they  and  the  defendants  are  the 
lieii*s-at-la\v  of  Kliza  C>\arden,  who  died  intestate  in  the  year 
1882,  and  tw  such  are  entitled  as  tentints  in  common  of  a  tract 
of  huid  iltscfiideil  from  the  intestate,  situate  in  Oranjj^e  county 
oil  th*»  water-^  of  I>ick  crctk,  :i«ljoinin*;  the  lands  of  John  ('ar- 
4Kvi,  Joli'i  .M.C'iMcIv  "U  a  il   "!li':-,    known  as  the  "Cox  |l:icc,*^ 
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contain iii;^  about  oni'  lumdre<l  aiul  (.'iirluv  ncics.  T!i.v  j'u.ili  r 
.illejie  that  tlu»v  and  tlio  <left?ndiM:s  a:v  also  tlu*  ii  ';r.*-it-l.i  ^  o;' 
William  Maris,  who  died  in  the  county  of*  Orau;;,?  in  llic  mm  • 
18()4,  leavinj^  a  last  will  ami  testament  wliicli  was  duly  |)n»a-ii 
and  recorded  at  August  term,  1804,  of  the  court  of  pleas  an*! 
quarter  sessions  of  said  county,  and  that  they  and  the  detVndants 
as  such  are  (Mititled  as  tenants  \\\  conimon.  of  a  tr.'ct  of  huul  i.i 
said  county  lyhig  on  the  waters  of  Kno  river,  adjoining:  die 
lands  of  Samuel  H.  Huj^hes,  John  Thompson,  Alexander  An- 
derson, and  Mrs.  Annie  Hughes,  containinj;  four  hundred  and 
sixty  acres  more  or  less. 

The  defendants  made  no  olyection  to  the  s;de  of  the  land  de- 
scended from  P]liza  Garden,  and  none  of  them,  except  Frances 
Jones  and  her  husband  Tho.-.  J.  Jone-,  objecied  to  the  sale  of  tii ' 
Maris  tract,  and  they  file:!  their  anvver  <l'jnvi n^r  tint  th;iy  wev 
tenants  in  common,  with  the  other  ]).irtie'5  to  the  |)etilion,  in 
that  tract  of  land,  and  alleged  that  (lie  said  Fran(H>;  was  sole 
owner  thereof,  bv  virtue  of  the  sixth  item  in  the  will  uf  \Vii- 
liam  Maris,  >vhich  is  as  follows: 

"  I  give  and  bequeath  to  my  fom*  daughters  Martha,  Elizri, 
Emily  and  Franws,  the  plantation  on  wlwch  I  now  live.  They 
may  sell  the  land  and  divide  the  money,  <>r  one  mav  sell  to  an- 
other,  but  they  must  not  divide  the  land.  I  also  give  and  Ix*- 
queath  to  my  daughters  Martha,  Eliz:i,  Emily  and  Frances, 
(certain  slaves,  naming  them).  If  any  of  my  daughters  die 
without  issue  their  portion  is  to  be  equally  divided  among  the 
three  survivors,  &c." 

The  question  of  sole  seizin  of  Frances  Jones  iK'iug  thus  r:ii>t«(I 
by  her  answer,  that  issue  was  sent  up  to  the  superior  court  t(»  Ix' 
tried,  and  at  fall  term,  1883,  the  parties  having  agreed  that  th ' 
parties  to  the  action  are  the  heirs-at-law  of  William  Maris,  ami 
that  the  point  of  controversy  between  then)  was  the  construction 
of  the  said  sixth  item  of  the  Avill  of  said  Maris,  the  question 
was  submitted  to  the  decision  of  the  court. 

On  the  trial  it  was  conceded  that  the  daughters  of  die  tfst;itor 
mentinned  in  the  sixth   item  oi"  th"   will,  t»-w;',  Marihi.  Kii/a 
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and  Kniilv  wore  all  <loa<l  witiioiit  isjiuc,  liuvin;^  survived  thfir 
father  the  testator— tilt'  s:iid  Emily  dying  first,  Martha  next, 
and  then  Eliza,  louvini^  Frani*!^  Jones  the  sole  survivor  of 
them  all. 

The  defendants,  Jones  and  his  wife  Framrcs,  otlerred  to  show  by 
the  draftsman  .of  the  will  that  the  testator's  intention  was,  that  the 
sole  survivor  of  the  four  sisters  should  have  the  whole  of  the  land 
upfin  the  death  of  the  other  three  without  issue,  and  that  was 
what  was  intende<l  bv  the  eharaeter  *'  (<'e.,"  at  the  end  of  the 
sixth  clause.  But  His  Honor,  holding  that  such  evidence  was 
incompetent,  ruled  it  out  and  the  defendants  excepted. 

It  was  insisted  by  these  defendants  that  Frances,  as  sole  sur- 
vivor of  her  sisters,  wa*^  entitled  to  the  whole  of  the  land;  and 
if  not,  to  the  one-third  thereof  upon  the  death  of  her  sister 
Emilv.  It  was  also  contended  bv  them  that  in  no  event  were 
the  plaintiffs  entitled  to  any  part  of  the  land,  as  by  the  terms  of 
the  will,  the  same  was  converte<l  into  jxersonalty  and  goes  to  the 
j>ersonal  re[>resentative,  and  not  to  the  heirs-at-law  of  the  deceased 
(hmi'hters. 

The  court  adjudged  that  l'"" ranees  Jones  was  not  seized  in  fee- 
simple  absolute  of  the  tract  of  land  devised  in  the  sixth  claiisi? 
of  the  will  of  William  ilaris,  but  that  upon  his  death  the  four 
(hiughters,  Martha,  Eliza,  Emily  and  Francts  became  seized 
absohitely  of  the  land  as  tenants  in  common,  and  upon  the  death 
of  Martha,  Eliza  and  Emily,  their  shares  in  the  land  descended 
to  their  brothel's  and  sistei-s  in  general,  or  their  issue,  in  equal 
proportions.  From  this  judgment  T.  J.  Jones  and  wife  Frances 
appealed. 

Mr.  A.  \V.  (trahaniy  for  plaintiffs. 
Jfessrs.  Orahffm  tt  Eujin,  for  defendants. 

AsiiK,  J.  We  concur  with  His  Honor  in  holding  that  there 
ii  no  foundation  for  the  position  taken  by  the  defendants,  that 
the  land  devised  in  the  sixth  item  of  the  will  of  William  Maris 
was  converted  into  personalty,  and  therefore  the  plaintiffs  could 
not  sustain  their  petition.    There  was  no  conversion  in  fact  and 
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uone  in  equity,  for  there  is  no  direction  in  the  will  that  the  laud 
shall  he  sold,  but  onlv  that  the  devisees  mav  sell  if  they  shall 
choose  to  do  so. 

But  we  do  not  concur  with  His  Honor  in  the  further  construe^ 
tion  he  has  put  upon  this  sixth  item  of  the  will.  His  construc- 
tion, we  presume,  was  based  either  upon  the  idea  that  the  last 
clause  in  that  item  of  the  w^ill,  limiting  the  portion  of  any  of 
the  testator's  daughters,  w^ho  might  die  without  issue,  over  to  the 
other  three,  applied  only  to  the  bequest  of  the  slaves  and  not  to 
the  devise  of  the  land;  or,  that  the  contingency  upon  which  the 
limitation  was  to  take  eifect  had  reference  to  the  death  of  the 
testator,  and  as  neither  of  them  died  in  his  life-time,  their  estates 
l)ecame  absolute  upon  his  death.  Both  views,  in  our  opinion,  are 
erroneous. 

The  former,  because  after  the  first  clause  of  the  "item" 
devising  the  land,  there  is  a  full  stop,  and  after  the  bequest  of 
the  slaves,  there  is  another  full  stop;  and  then  follows  the  clause 
creating  the  contingent  limitation.  If  the  last  clause  had  l)eeii 
separated  from  the  second  by  a  comma,  we  should  have  concur- 
red in  His  Honor's  construction,  l)ut  the  last  clause  is  an  inde- 
pendent sentence  and  has  no  more  reference  to  the  one  clause 
than  the  other.  It  is  general  in  its  terms  and  broad  enough  to 
embrace  both  the  devise  and  bequest,  and  we  are  of  the  opinion 
it  was  intended  to  embrace  all  the  property  disposed  of  in  that 
"item"  of  the  will. 

And  the  latter  view  we  think  erroneous,  because  the  rule  of 
(construction  laid  down  in  the  case  of  HilUard  v.  Kearney^  Busb. 
Ya\^  221,  has  no  application  to  this  case.  The  rule  laid  down  in 
that  case  and  others  that  might  be  cited,  is,  "where  the  estate  is 
defeasible,  and  no  time  is  fixed  on  at  which  it  is  to  become  abso- 
lute, and  the  property  itself  is  given  and  not  the  mere  use  of  it, 
if  there  be  an  intermediate  period  between  the  death  of  the  tes- 
tator and  the  death  of  the  legatee,- at  which  the  estate  may  fairly 
be  considered  absolute,  that  time  will  be  adopted.  *  *  * 
But  if  there  be  no  intermediate  period,  and  the  alternative  is 
either  to  adopt  the  time  of  the  testator's  death  or  the  death  of 
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the  legatee,  generally,  at  sometime  or  other  whenever  it  may 
happen,  as  the  period  at  which  the  estate  is  to  become  absolute, 
the  former  will  be  adopted,  unless  titer e  be  tcoi'da  to  forbid  it,  or 
some  consideration  to  turn  the  scale  in  favor  of  the  latter." 

In  the  will  under  consideration  there  are  words  which  forbid 
the  reference  of  the  contingency  of  dying  without  issue  to  the 
death  of  the  testator.  The  will,  after  devising  to  testator's  four 
daughters  the  plantation  on  which  he  lived,  proceeds,  *Mhey 
may  sell  the  land  and  divide  the  money  or  one  may  sell  to 
another,"  giving  to  them  a  jx)wer  over  the  land  which  they  could 
not  exercise  until  after  his  death.  They  could  not  sell  before 
the  title  vested  in  them,  and  no  title  could  vest  nntil  after  the 
death  of  the  testator.  It  follows,  then,  that  the  happening  of 
the  contingency  is  referable  to  the  death  of  the  devisees,  and 
upon  the  death  of  the  testator  they  become  seized  as  tenants  in 
common  of  a  fee  simple  estate  defeasible  upon  the  death  of  any 
one  of  them  without  issue.  The  words  of  the  will  being  that 
^*  if  any  of  my  daughters  die  without  issue,  her  portion  is  to  be 
equally  divided  among  her  three  sisters"  necessarily,  by  every 
reasonable  construction,  confine  the  survivorship  to  the  death  of 
the  first  daughter  who  might  die,  and  exclude  a  construction  of 
a  succession  of  survivorships  to  the  last  surviving  sister.  For, 
upon  the  death  of  one,  her  portion  is  to  go  to  her  three  sisters, 
and  when  two  of  them  die,  the  words  of  the  will  cannot  be  ap- 
plicable to  the  two  who  are  left.  When  one  died  and  her  moiety 
went  to  the  three  sisters,  the  words  of  the  will  were  satisfied,  and 
there  was  no  further  survivorship.     HUliard  v.  Kearney,  suj^ra. 

That  being  so,  then,  when  Emily  died  her  moiety  survived  to 
'  her  three  sisters  to  be  equally  divided  between  them,  by  which 
Frances  Jones,  the  defendant,  became  seized  absolutely  of  one- 
third  of  the  land  devised;  then,  when  Martha  died,  her  moiety, 
not  surviving,  went  to  her  sisters  Eliza  and  Frances  and  her 
brothers  and  other  sisters  and  their  respective  representatives; 
and  so,  when  Eliza  died  her  moiety  went  to  Frances  and  her 
brothers  and  sisters  and  their  respective  representatives. 

But  the  defendants  contended  that  the  character  "&c."  at  the 
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cuiiflnsion  of  the  sixth  "  item  "  of  the  will,  shows  that  it  was  the 
intention  of  the  testator  to  give  over  the  portion  of  each  daugh- 
ter, as  they  might  successively  die  without  issue,  to  the  survivori>, 
and  that  all  l>eing  dead  without  issue  except  the  defendant 
Frances,  she  was  entitled  to  the  whole  estate  absolutely,  and  t«> 
show  that  that  was  the  intention  of  the  testator  by  the  use  of 
the  "&c."  the  defendants  offered  the  testimony  of  the  draftsman 
of  the  will,  but  the  evidence  was  ruled  otit  by  His  Honor,  ami 
the  defendants  excepted. 

There  is  no  error  in  the  ruling  of  His  Honor.  "It  is  well 
settled  that  parol  evidence  is  not  admissible  to  supply  any  omi-i- 
sions  or  defects  in  a  wiU,  which  may  have  occurred  through  mis- 
take or  inadvertence.  1  Redfield  on  Wills,  eh.  10,  §37,  sub-div.-. 
3,  4,  5;  2  Lomax  on  Executors,  li  ;  Higgins  v.  Carlton,  2S 
Md.,  115. 

The  only  cases  in  which  extrinsic  evi<lence  is  admissible  t«> 
show  the  intention  of  the  testnt(jr  are  where  there  is  a  latent  am- 
biguity, c,  f/.,  where  there  is  a  devise  to  a  person  by  name,  and 
there  are  two  or  more  pei'sons  of  that  name;  nr  where  there  is 
a  devise  or  bequest  of  a  thing,  and  there  art*  nioiv  tlian  one 
answering  the  description,  and  there  is  no  clue  aifbrded  by  the 
will  to  point  out  the  real  person  or  object  (if  the  testator's  lx)unty. 

But  the  *'&c."  in  this  will  is  not  an  ambij»uitv  of  that  naturi*. 
It  is  a  patent  ambiguity,  which  is  defined  to  be  such  as  arises  on 
the  face  of  the  will  itself,  from  the  uncertainty  of  the  language 
used  or  the  vagueness  of  the  description  or  expression;  and  this 
can  only  be  explained  by  the  context  and  sound  sense  of  tlif 
instrument. 

In  Man  v.  Man,  1  Johns.,  Ch.  Rep.,  231,  Chancellor  Kent 
lays  down  the  rule.  He  says  ^'  it  is  a  well  settled  rule  that  seems 
not  to  stand  in  need  of  much  proof  or  illustration,  for  it  run* 
through  all  the  books  from  Cheny's  case  (5  Co.  Rep.,  (>S)  down 
to  this  day,  that  parol  evidence  cannot  be  admitted  to  supply  or 
contradict,  enlarge  or  vary  the  words  of  a  wnll,  nor  to  explain 
the  intention  of  the  testator,  except  in  two  specified  cases;  1st, 
where  there  is  a  latent  ambiguity,  arising  dehors  the  will,  a*-  to 


FEBRUARY  TERM,  1884.  (JiS 

Miller  Ex- parte. 

the  person  or  suhject-matlcr  meant  ti)  be  described;  and,  2d,  to 
rebut  a  resulting  trust.  All  the  cases  profess  to  go  upon  one  or 
the  other  of  these  grounds." 

And  Mr.  Redfield  (in  vol.  l,ch.  10,  §37)  says:  "Perhaps 
a  solitary  dictum  may  be  met  with  (for  there  are  volumes  of 
eases  upon  wills,  immensus  alianim  super  alias  cumulus)  in  favor 
of  the  admission  of  parol  evidence  to  explain  an  ambiguity  or 
uncertainty  appearing  on  the  face  of  a  will,  though  Lord 
Thurlow  says  *  there  is  no  such  case ;  if  there  be,  we  may  ven- 
ture to  sav  it  is  no  authority.'  If  a  will  be  uncertain  or  unintcl- 
ligible  on  its  face,  it  is  as  if  no  will  had  been  made,  quod  voluit 
non  dixiV^ 

There  is  error.  Let  this  be  certified  to  the  superior  court  of 
Orange  county  that  further  proceedings  may  be  had  according 
to  law  and  in  conformity  to  this  opinion. 

Error.  Reversed. 


In  the  matter  of  C.  H.  MILLER  and  others. 

WiUs — Sale  of  land  cannot  be  liad  during  continuance  of  estate 

far  life. 

The  testator  devised  land  to  his  daughter  for  life  with  remainder  to  siicli  clii1> 
dren  as  she  may  leave  her  surviving ;  Held,  that  the  land  cannot  be  sold  for 
partition  during  the  continuance  of  the  estate  of  the  life  tenant  (  Williams 
V.  Bauell,  73  N.  C,  174,  and  74  N.  C,  434),  for,  until  the  death  of  the  life 
tenant,  those  in  remainder  cannot  be  ascertained. 

{Wataon  v.  WaUoriy  3  Jones'  £q.,  440;  Dodd, ez-parte,  Phil.  £q.,  97;  Willicms 
V.  Hasadl,  73  N.  C,  174,  and  74  N.  C,  434 ;  Maztcell  v.  Jtfaxiw//,  8  Ired.  f:ci., 
25;  HasseU  v.  Mizefl,  6  Ired.  Kq.,  392;  Parks  v.  SUcr,  76  N.  (\,  191,  cile<l 
and  approved). 

Petition   to  sell  land  for  partition  commenced   before  the 
clerk  and  heard  on  appeal  at  Spring  Tern),  1884,  of  Bux(^ombe 
Superior  Court,  before  Graves^  J. 
40 
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The  clerk  refused  the  prayer  of  the  petitionere  upon  the 
ground  that  it  could  not  be  ascertained  who  would  be  entitled  to 
the  estate  limited  over  under  the  will  of  James  M.  Smith  until  the 
expiration  of  the  estate  of  the  life  tenant,  Elizabeth  A.  Smith. 
This  ruling  was  affirmed  by  the  judge,  and  the  petitioners  appealed. 

Messrs.  J.  H.  Metrimon  and  M.  E.  Carter y  for  petitioners. 

Smith,  C.  J.  By  a  codicil  to  his  will  made  in  the  month  of 
February,  1856,  and  proved  in  the  county  court  of  Buncombe 
at  July  term  of  the  same  year,  James  M.  Smith  devises  certain 
lots,  describing  them,  in  the  town  of  Asheville  to  his  daughter 
Elizabeth  A.,  wife  of  J.  H.  Gudger,  "to  her  sole  and  separate 
use  and  benefit  for  and  during  her  natural  life,  with  remainder 
to  such  children  as  she  may  leave  her  surviving,  and  those  rep- 
resenting the  interest  of  any  that  may  die  leaving  children." 

The  offspring  of  this  marriage  are  the  petitioners,  L.  R.,  inter- 
married with  C.  H.  Miller,  senior,  Polly  V.,  intermarried  with 
J.  W.  Stepp,  and  J.  H.  Gudger ;  and  the  other  petitioners  are 
the  infant  children  of  the  others  mentioned.  Their  father  died 
in  1859,  and  the  said  Elizabeth  afterwards  married  one  Wins- 
low  Smith,  who  also  died  in  1872  without  issue,  and  she  has 
conveyed  her  life  estate  in  the  premises  to  the  said  C.  H.  Miller, 
senior. 

The  object  of  this  suit  commenced  before  the  clerk  of  the 
superior  court  is  for  partition  and  sale  of  the  premises,  the  peti- 
tioner, owning  the  estate  for  the  life  of  the  devisee  Elizabeth  A., 
now  of  the  age  of  fifty-five  years,  assenting  to  the  proposed  sale 
for  division  and  expressing  his  willingness  to  accept  from  the 
proceeds  a  sum  in  solido  measuring  the  value  of  his  precedent 
estate  in  money,  and  to  allow  the  residue  to  be  apportioned  and 
secured  to  those  entitled  in  remainder  according  to  their  respec- 
tive shares  and  interests.  The  clerk  declined  to  entertain  the 
petition  and.  grant  its  prayer,  and  his  ruling  being  affirmed  by 
the  judge,  the  subject  is  brought  before  us  by  the  appeal. 

This  is  not  an  application  preferred  by  the  guardian  of  infant 
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owners  of  property  for  its  sale  iu  order  to  pay  oif  incumbent 
debts  and  demands,  or  for  its  conversion  into  other  estate,  u|X)n 
representations  from  him  sustained  by  pix>o£s  that  this  would 
materially  promote  the  interests  of  the  wards,  under  the  provis- 
ions of  the  statute  which  confers  upon  the  court  the  authority  to 
order  the  sale.  The  Code,  §§1602, 1603, 1604.  The  tenants 
in  whom  vests  the  estate  in  remainder  are  of  full  age  and  com- 
petent to  dispose  of  what  they  own.  The  interests  of  their 
children  are  contingent  and  uncertain,  and  no  court  would  for 
one  moment  listen  to  a  suggestion  of  their  being  sold  for  any 
.supposed  benefit  to  accrue  to  them.  The  proceeding  professes 
to  be  and  is  for  a  division  by  means  of  a  sale  under  the  law 
{The  Code,  §1892  and  following),  and  its  apparent  purpose 
thereby  to  divest  the  estate  of  all  ulterior  contingent  limitations 
and  transmit  it  unaffected  by  them  to  the  purchaser.  To  this 
end  the  children,  now  living,  are  associated  with  the  parents  as 
petitioners. 

Can  the  court  proceed  to  make  such  a  decree  as  will  cut  off  tlie 
claims  of  all  contingent  remainder-men  to  the  estate  and  pass  an 
absolute  title  thereto?  The  solution  of  this  enquiry  renders  it 
necessary  to  look  into  past  adjudications,  of  which  there  are 
several,  in  regard  to  the  possession  and  exercise  of  the  assumed 
Judicial  authority  to  make  such  decretal  order. 

In  Watson  v.  WcUsoriy  3  Jones'  Eq.,  400,  the  devise  of  the  land 
was  to  the  plaintiff  for  life  and  at  his  death  to  such  of  his  chil- 
dren as  might  be  then  living,  and  the  issue  of  any  who  may 
have  meanwhile  died,  and,  in  the  event  of  the  plaintiff's  dying 
without  issue,  then  over  to  other  persons  designated  by  name. 
The  plaintiff  had  never  been  married.  The  court  refused  to 
order  the  sale,  Battle,  J.,  who  delivered  the  opinion,  declaring 
tliat  ^Hhe  counsel  for  the  plaintiff  are  compelled  to  admit  that, 
after  a  diligent  search,  they  cannot  find  a  case  in  which  a  court 
of  equity  has  undertaken  to  order  the  sale  of  land  limited  to 
persons  not  in  esae,^^ 

In  Ex'parte  Dodd,  Phil.  Eq.,  97,  under  a  similiar  clause  in  a 
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will  where  there  were  children  of  the  life  tenant,  who,  if  they 
survived  him,  would  take  in  immediate  I'eraainder  with  othei's 
who  should  thereafter  be  born  and  who  survive  him,  the  court 
asserted  its  authority,  in  a  proper  case,  to  order  a  sale  and  bind 
all,  distinguishing  the  case  from  the  other  in  the  fact  that  the 
children  as  a  class  were  represented  in  those  children  who  wert- 
parties,  and  all  would  be  concluded  by  the  decree. 

In  Williama  v.  Hassell,  73  X.  C,  174,  the  limitation  after  an- 
estate  for  life  was  "to  the  living  issue"  of  the  tenant  in  fee,  and 
Beade,  J.,  says:  "They  are  not  the  children  of  the  testator's 
son  Henry  that  take  Henry's  share  in  remainder;  but  only  Budi 
of  his  children  as  may  be  living  at  Henry's  death.  And  so  of 
the  rest.  It  will  be  seen,  therefore,  that  the  persons  who  are  to 
take  the  remainder  are  not  ascertained.  They  may  be  the  same 
who  are  now  in  existence,  or  they  may  be  added  to  by  subse- 
quent births,  or  diminished  by  deaths.  As  the  persons  who  may 
l)e  entitled  to  the  remainder  are  not  ascertained,  so  they  eannnr 
be  represented ;  and  as  their  numbers  and  conditions  are  not 
known,  so  the  propriety  of  a  sale  of  the  lands  cannot  be  deter- 
mined.    It  was  error  to  order  a  sale  of  the  land. 

The  same  case  was  again  before  the  court  at  the  nejtt  terra 
(74  N.  C,  434),  on  a  petition  filed  in  behalf  of  all  the  parties  to 
the  action  to  determine  whether  Hassell,  as  administrator  debonk 
nan,  had  the  right  to  sell  the  land,  and  the  same  judge  siys: 
"The  opinion  filed  at  last  term  declares  that  inasmuch  as  ttie 
lands  are  devised  to  first  takers  for  life  only  with  remainder  to 
such  of  their  children  as  should  be  living  at  their  death,  it  cannot 
be  ascertained  now  who  are  to  take  the  remainder;  and  not  being 
ascertained  they  cannot  be  represented  or  bound  by  any  proceed- 
ing, and  therefore  the  lands  cannot  be  sold  at  all." 

This  case  is  so  precisely  in  point  with  that  under  considera- 
tion, and  so  clear  an  exposition  cf  tlie  principle  upon  which  a 
court  of  equity  acts  in  assuming  authority  to  dispose  of  estate?^ 
that  we  give  it  an  unhesitating  approval,  and  sustain  the  rulinji: 
of  the  court  below. 
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We  have  uot  adverted  to  another  impediment  in  the  way  of  a 
successful  prosecution  of  the  present  proceeding,  for  that  parti- 
tion is  made  onlv  of  estates  whereof  the  tenants  in  common  have 
the  seizin  and  possession,  and  not  of  estates  in  remainder  after  a 
life  estate  {Maxwell  v.  Maxwell^  8  Ired.  Eq.,  25;  HasaeU  v. 
Mizell,  6  Ired.  Eq.,  392 ;  Parks  v.  Siler,  76  N.  C,  109);  nor  have 
we  adverted  to  the  obvious  difficulties  to  be  met  in  securing  or 
making  a  proper  present  disposition  of  the  fund  to  meet  future 
-contingencies. 

We  allude  to  them,  lest  our  silence  may  be  misinterpreted  into 
-sui  approval. 

No  error.  Affirmed. 


CLARK  *S:  HATTLE.  KxtHiU..rs,  v.  S.  D.  ATKINS  and  others. 

Will — Bonds  pasH  under  description  of  bank  stock,  when, 

1.  The  testatrix  owned  railroad  and  state  bond^  wiiich  were  placed  on  special 
deposit  in  thL*  Citizens  Bank  of  Rdeigh,  where  she  had  a  tliousand  dol- 
lars to  her  credit;  she  also  owned  shares  of  stock  in  the  Merclmntsand 
Farmers'  bank  of  Charlotte,  but  owned  none  in  tlie  Citizens  bank  :  and 
among  other  thinp^s  she  bequeathed  to  legatees  "  bank  stock  "  in  both  of 
said  banks,  and  tiien  in  a  subsequent  clause  disposed  of  tlie  said  thousand 
dolhtrs  ;  Held,  tiiat  the  railroad  and  state  bonds  passed  under  the  de- 
scription "bank  stock,"  as  it  plainly  appears  from  the  general  context  of 
the  win  that  the  testatrix  did  not  intend  to  die  intestate  as  to  any  portion 
of  her  estate.  The  description  of  the  subject  of  the  legacy,  as  "  bank 
stock  in  the  Citizens  bank,"  resulted  from  inadvertence. 

•2.  Held  further :  Theexecutors  have  the  power  to  invest  and  control  the  leg- 
acy until  the  legatees  arrive  at  full  age — the  interest  to  be  paid  to  their 
guardian  in  the  meantime.  And  also,  that  the  money  necessary  to  carry 
out  the  provision  of  the  will  in  reference  to  the  care  of  the  legatees,  shall 
be  paid  out  of  said  legacy. 

4^  Praetor  v.  Pool^  4  Dev.,  370;  Alexander  v.  Summeyy  66  N.  C,  577:  Lamter  v. 

Wood,  63  N.  C,  S60,  cited  and  approved). 
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Civil  Aotiox  tried  at  January  Terra,  1884,  of  Wake  Supe- 
rior Court,  before  Shepherd,  J. 

The  plaintiff  executors,  Walter  Clark  and  R,  H.  Battle^ 
brought  this  action  to  obtain  a  construction  of  the  will  of  their 
testatrix,  Eleanor  H.  Swain.     The  complaint  states: 

1.  That  in  the  month  of  February,  1883,  the  testatrix  died  in 
the  county  of  Wake,  leaving  a  last  will  and  testament  of  whjph 
the  following  is  a  copy  : 

"  Raleigh,  N.  C,  January  8th,  1883. 

**  I,  Eleanor  H.  Swain,  of  the  city  of  Raleigh,  and  state  of 
North  Carolina,  do  make  and  publish  this  my  last  will  and  testa- 
ment, hereby  revoking  all  others  : 

"  (1).  My  farm  in  Pitt  and  Edgecombe  counties,  I  give  to  the 
children  of  my  deceased  daughter,  Mrs.  E.  H.  Atkins.  I  wish,, 
from  the  proceeds  of  the  farm  or  some  other  source,  that  my 
sister  Felton,  if  surviving  me,  shall  receive  two  hundred  and 
fifty  dollars  annually,  during  her  life.  The  balance  of  rents  gw 
to  the  children  of  my  daughter.  If  a  sale  of  the  farm  is  pref- 
erable, in  time,  then  the  money  paid  for  it  must  be  invested  in 
some  kind  of  stock  or  property  yielding  dividends  or  interest. 
When  Dykins,  son  of  my  daughter,  becomes  of  age,  there  may 
be  a  division  of  this  property,  each  child  having  an  equal  share. 

"  (2).  Bank  stock  in  Citizens  bank  of  Raleigh,  and  in  Mer- 
chants and  Farmers'  national  bank  of  Charlotte,  with  the 
remaining  debt  still  due  from  the  Kimberly  estate  in  Buncombe 
county,  I  leave  to  be  equally  divided  between  the  children  of 
my  deceased  daughter,  E.  H.  Atkins — receiving  the  interest 
only,  until  after  each  becoming  of  age. 

"  (3).  Money  due  me  as  the  sole  legatee  of  my  deceased  hus- 
band, D.  L.  Swain,  from  the  trustees  of  the  University  of 
North  Carolina,  I  will  to  my  grandson,  S.  Dykins  Atkins. 

"  (4).  The  historical  collection  made  by  my  husband,  D.  L. 
Swain,  in  consideration  of  his  great  zeal  in  providing  a  good 
and  reliable  history  of  his  native  state,  though   unfinished,  I 
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leave  with  the  executors  of  this  will  to  dispose  of  by  a  sale,  or 
a  gift,  as  they  believe  to  be  best  to  insure  a  fulfillment  of  the 
work  to  the  state  of  North  Carolina. 

"(5).  A  tract  of  land,  near  Dalton,  Greorgia,  I  give  to  Lula 
Swain,  my  granddaughter,  and  advise  her  to  go  and  live  on  it — 
said  to  be  valuable.  Some  mountain  land,  in  Buncombe  county, 
in  the  care  of  R.  V.  Blackstock,  for  sale,  with  some  notes  due 
from  sale  of  same,  I  give  to  Lula  Swain. 

"  (6).  The  debt  due  with  interest,  from  the  estate  of  the  late 
Jessy  Slier,  of  Franklin,  Macon  county,  I  give  one-half  to 
Lula  Swain,  the  other  half,  to  be  equally  divider),  to  Dot.  and 
Susan  Atkins,  my  granddaughters. 

"  (7).  The  University  Magazine,  I  give  to  Dykins  Atkins,  my 
grandson,  and  all  other  books  I  have,  if  he  desires,  except  my 
Portrait  Grallery,  in  4  volumes,  I  give  to  Lula  Swain,  and  2 
volumes  of  the  New  Testament,  I  give  to  Dot.-  Atkins. 

"  (8).  My  family  portraits,  I  leave  to  the  children  of  my  de- 
ceased daughter,  £.  H.  Atkins,  and  always  remain  with  some 
relation  of  their  mother.  Thev  shall  not  l)e  removed  from  the 
old  family  mansion  so  long  as  it  may  be  occupied  by  one  of  the 
family. 

"  (9).  A  waiting  servant,  kind  and  of  good  morals,  must  be 
provided  for  the  care  of  my  youngest  and  dearest  little  Susan 
Atkins,  paid  for  with  bank  interest.  The  same  thing  may  be 
done  for  and  by  Dot.  and  Dyke.,  if  they  like. 

"  (10).  If  there  should  be  a  residue  of  the  estate  not  embraced 
in  this  will,  but  may  be  found  among  the  bonds  or  notes  in  the 
hands  of  my  friend  R.  H.  Battle,  attorney,  who  has  in  part  the 
management  of  my  business,  it  will  add  to  the  closing  u|>  of 
my  earthly  afiairs.  I  owe  no  debt  unless  in  the  settlement  with 
Mr.  Battle,  and  in  paying  any  account  his  father  may  have  left 
unsettled  against  me.  This  matter  will  be  attended  to  as  .--oon 
as  practicable.  I  have  some  funds  in  Citizens  national  bank 
($1,000),  one  thousand  dollars ;  after  my  burial  expenses  and  medi- 
cal bills  are  paid,  should  there  Ikj  a  balance  of  funds  remaining 
:ind  everything  settled,  divide  between  my  four  grandchildren. 


632  IN  THE  SUPREME  COURT. 

C.'LAUK   I'.    ATKIX8. 

"  Bv  tlie  death  of  mv  .sister,  Susan  White,  I  am  made  hv  Ikt 
will  sole  heir  to  all  but  one-fifth  of  the  two  acre-lots  mi  which 
Me  have  lived,  my  sister  Felton  owner  of  a  fifth.  My  will 
leaves  her  in  possession  of  the  house  and  lot,  which  she  may 
retain  as  Ion*:!;  as  she  lives,  without  molestation  or  charge  for 
rents  from  my  heirs,  the  children  of  my  daughter,  E.  H.  Atkins, 
deceased.  Willi  my  sister  Felton's  consent,  I  will  have  the 
privilege  of  retaining  as  engaged,  two  lots  of  one-thiixl  acre 
each,  fronting  Xew-Berne  avenue,  extending  from  eastern  cor- 
ner, and  running  hack  south  one-half  acre,  for  friends  what- 
ever sum  the  lots  are  valued,  from  it  I  will  deduct  from  each 
lot  five  hundred  dollars,  as  a  compensation  for  services  freely 
rendered  to  my  afflicted  sisters;  names  shall  be  given  elsewhere. 
A  tombstone  to  the  memory  of  my  two  sisters,  Susan  and  Emma, 
joined  at  the  head  with  an  arch  resting  on  two  stones  or  pillars. 
Inscription  :  Susan  White,  born  August  16th,  1795,  born  of 
the  spirit  July  16th,  1 81 1,  died  18th  October,  1882.  Emma  C. 
White,  born  February  12th,  1802,  died  September  23d,  1882. 
United  in  life,  undivided  in  death. 

*^  I  wish  to  have  a  tombstone  at  the  grave  and  to  the  mem- 
ory of  my  son  Richard  C.  Swain,  buried  in  Freeport,  Illinois. 
Inscription :  Sacre<l  to  the  memory  of  Richard  Caswell  Swain, 
son  of  Hon.  David  L.  Swain  and  Eleanor,  his  wife,  of  North 
Carolina.  Born  in  Raleigh,  November  28th,  1837.  Died  by 
accident  on  railroad,  near  Shannon,  Illinois,  January  29th,  1872. 
Erected  by  his  affectionate  mother,  E.  H.  Swain,  of  Raleigh, 
N.  C. 

"  I  api>oint  Walter  Clark  and  Richard  Battle,  attorneys,  trus- 
te(  s  of  my  will.  Should  they  refuse,  I  want  them  to  appoint 
other  reliable  |)ersons  for  the  benefit  of  the  heirs,  my  grand- 
children. 

"ELEANOR  H.  SWAIN." 

"  ^1  disposaf  ofrny  houHchohl  gooth:  The  furniture  in  the  big 
room  ui>  stairs  shall  remain  as  it  is  so  long  as  the  children  of  my 
dcccnscnl  daughter,  E.  H.  Atkins,  shall  live  here  or  continue  to 
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visit  this  old  home  of  their  grandmother  E.  H.  Swain.     When 
a  sale  is  desired,  the  money  arising  from  the  articles   named, 
wardrobe,  bureau,  wash-stand,  2   marble-top  tables,  1   lounge, 
mowing  machine,  3  chairs,  half  dozen  cane-bottom  chairs,  1  rock- 
ing chair^  &c.,  2  small  tables  like  the  one  I  gave  sister  Felton,  1 
])air   of  large  shovel  and  tongs,  large  looking-glass,  proceeds 
shall  be  given  to  my  grandson  Dykins;  my  carpet  I  give  to  Dot. 
and  Susan  Atkins,  also  my  large  bed,  2  pair  linen  sheets,  2  bed 
Marseilles  covers.     Should  they  desire  a  division  of  the  l)ed,  it 
will  make  a  single  bed  for  each,  with  2  pair  of  pillows,  1  pair 
(o  each.    The  small  single  bedstead,  with  small  feather  bed,  2  mat- 
tresses and  pair  of  pillows,  2  pair  of  blankets,  are  for  Dykins. 
The  Marseilles  quilts,  if  too  large,  may  be  sold  for  Sue  and  Dot. 
My  second  size  feather  bed  I  give  to  Lula  Swain,  also  my  white 
jilate-l  castora  and  11   dinner  knives.     My  white  metal  tea-set 
for  Dot.  Atkins.     My  large  breakfast  and  dinner  blue  china  set 
to  be  divided   l)etween  my  three  granddaughters,  Lula   Swain, 
D'lt.  and  Sue.  Atkins;  if  a  sale  is  preferable,  divide  the  sum 
accordingly ;  2  large  water  pitchers,  wash-bowl  and  pitcher  to 
match,  1   dozen  goblets,  1   dozen    small  checkered  set,  2  milk 
basins,  divide  or  sell,  money  divide  between  the  3  granddaugh- 
ters.    Tins,  pots,  kettles,  chairs,  old   blankets,  all  such  trump- 
ery, everything  not  saleable  for  its  worth,  give  the  servants. 
Some   things  are  especially  given  them,  my  marble-top  wash- 
.^tand  (broken  on  one  corner)  I  give  to  Theny,  also  a  brittania 
tea  pot  and  sugar  bowl.     To  Sarah  a  table  with   2  leaves,  and 
:)  cain  chairs,  a  coffee-grinder  and  block,  also  sausage-grinder 
and  stuffer  and  bench;  my  old  white  merino  scarf  I  give  to  Ma- 
tilda, purple  woollen  shawl  to  Mary  Xed,  black  cashmere  dress 
and   sacque  to  Emmeline,  my  water-proof  cloak,   black  velvet 
:ind.  merino  shawls  to  Dot.  Atkins.     Spoons,  knives,  forks,  will 
be   labelled   for  those  intended   for.     My  new  black    bunting 
<lress  I  give  to  Theny,  ray  old  wrapper,  two  flannel  shirts  and  a 
good  black  dress  bought  and  given  to  OUie. 

"  Books  and  everything  I  have  not  specially  named  may  be 
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given  or  sold.  Dotty  may  be  competent  to  decide  and  give  to 
Liila  any  little  thing  or  things  that  will  be  of  benefit. 

"Matilda,  Theny,  Sarah,  Hetty,  Mary,  Emmeline^  aunt  Dicey 
Lane,  our  Dicey  and  Eliza  are  the  servants  I  consider  in  my 
will  to  have  something.  Annie's  gold  thimble  and  my  gold 
spectacles  for  little  Susa,  6  new  large  silver  table  spoons  and  2 
old  ones  for  Sue.  Atkins,  1  dozen  silver  forks  for  Dot,  10 
breakfast  steel  knives  for  Dot.,  cream  ladel  for  Sue.,  7  silver  tea 
spoons  for  little  Susa,  and  a  gold  breastpin  cross  for  Sosa, 
Annie's  silver  fork  and  a  butter  knife  for  Dykins,  silver  fmit 
knife  marked  D.  E.  P.  for  Susa. 

"This  is  hurriedly  done.  If  I  live  a  few  years  longer,  I 
hope  to  dispose  of  the  most  of  my  effects  without  this  trouble. 

"  Memorandum,  E.  H.  Swain.  Dot.  has  all  her  mother's 
jewelry.     May  8tli,  1883.     (?) 

"  The  furniture  of  my  sisters  Susan  and  Emma  will  be  given  or 
disposed  of  by  sale,  for  the  benefit  of  my  grandchildren,  to  each 
an  equal  share,  2  dozen  silver  knives,  of  Susan  and  Emma's, 
and  a  tea  white  metal  set,  is  for  my  little  Susa,  and  a  silver  soup 
ladel  for  Lula  Swain. 

"The  names  I  offer  to  sell  lots  to  are  Walter  Clark  and  Dr. 

A.  Knox.     They  have  their  own  convenience  for  payment  to 

the  heirs  of  E.  H.  Atkins. 

"E.  H.  SWAIN." 

2.  That  said  will  was  duly  admitted  to  probate  and  letters 
testimientary  issued  to  the  plaintiffs  who  qualified  as  executors 
thereof. 

3.  That  the  defendants  Eleanor  H.  Atkins,  Smith  D.  Atkins, 
Jr.,  and  Susan  W.  Atkins  are  the  grandchildren  of  the  testatrix, 
they  being  the  children  of  E.  H.  Atkins  (a  deceased  daughter 
of  the  testatrix)  and  the  defendant  Smith  D.  Atkins,  Sen.  -The 
said  children  are  infants  of  the  respective  ages  of  about  four, 
nine  and  twelve  years,  and  reside  with  their  father  at  Freeport, 
in  the  state  of  Illinois. 

4.  The  said  infants  have  no  guardian  in  this  state,  but  their 
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father,  Smith  D.  AtkiDS,  has  been  appointed  their  guardian  in 
the  state  of  Illinois. 

5.  That  said  Eleanor  H.  Atkins  is  the  same  person  who  is 
called  "Dot.  Atkins"  in  said  will.  Smith  D.  Atkins,  Jr.,  is  the 
same  who  is  called  "S.  Dy kins  Atkins,"  "  Dyke  Atkins  "  and 
"  Dyke"  in  said  will.  And  Susan  W.  Atkins  is  the  same  per- 
son who  is  called  "Susan  "  and  "Sue.  Atkins"  in  said  will. 

6.  That  said  Lula  Swain  is  the  granddaughter  of  the  testa- 
trix and  is  about  nineteen  years  of  age,  and  resides  with  her 
step-father,  B.  P.  Steele,  in  Shelbyville,  in  the  state  of  Tennes- 
see. She  has  no  guardian  in  this  state,  but  the  said  Steele  is  her 
guardian  in  Tennessee. 

7.  That  Walter  Clark  and  the  defendants  (with  the  exception 
of  Smith  D.  Atkins,  senior  and  said  Steele)  are  the  sole  legatees 
and  devisees  under  the  will  of  the  testatrix,  and  are  all  and  the 
only  |>ersons  interested  therein,  Elizabeth  Feltou,  the  sister  of 
the  testatrix,  having  died  since  the  death  of  the  testatrix,  and  all 
the  l^acies  to  servants  having  been  settled. 

8.  That  the  testatrix  owned  at  her  death  an  undivided  four- 
fifth  interest  and  share  in  lots  Nos.  174  and  175  in  the  plan  of 
the  city  of  Raleigh,  and  said  lots  adjoin  each  other  and  were 
together  occupied  as  a  residence  of  the  testatrix  at  her  death,  and 
contain    one  acre  each;    a  plantation  in  Pitt  and  Edgecombe 

counties  in  this  state,  containing  about acres;  a  tract  of 

land  containing  about  400  acres  near  Dalton,  in  the  county  of 
Murray,  in  the  state  of  Georgia;  about  1,000  acres  of  mountain 
land  in  Buncombe  county,  in  this  state,  which  she  had  placed  in 
charge  of  R.  V.  Blackstock,  of  Buncombe  county,  for  sale;  two 
thousand  dollars  of  notes  of  individuals  given  for  land  in  Bun- 
combe county,  sold  by  the  testatrix  through  her  agent  R.  V. 
Blackstock. 

9.  The  testatrix  had  one  thousand  dollars  to  her  credit  in  the 
Citizens  national  bnnk  at  Raleigh,  North  Carolina,  and  she 
owned  bonds  of  the  North  Carolina  railroac!  company  of  the 
face  value  of  82,500,  :md  honds  of  the  j-tate  of  North  Carolina 
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of  the  face  value  of  $300,  wliich  bonds  were  in  the  Citizens 
National  bank  of  Raleigh,  and  held  by  said  bank  as  a  s|jecial 
deposit  by  the  testatrix.  She  als<i  owned  ten  shares  of  the  eapi- 
tal  stock  of  the  Merchants  and  Farmers'  national  bank  of  Char- 
lotte, North  Carolina,  but  she  did  not  own  at  the  time  of  her 
death  any  shares  of  the  capitid  stock  of  the  Citizens  national 
l>ank  of  Raleigh,  and  never  had  any  of  the  capital  stock  of  said 
bank.  That  there  was  due  the  testatrix  at  the  time  of  her  death 
from  the  estate  of  John  Kimberly,  late  of  Buncombe  connly, 
$6,500. 

10.  That  other  moneys  and  specific  chattels  were  ownetl  by  the 
testatrix,  about  the  disposition  of  which  there  is  ni)  controversy. 

11.  All  the  debts  except  one,  not  admitted  to  be  due,  have 
been  paid  by  the  executors  who  are  anxious  to  settle  antl  distri- 
bute the  estate:  but  thev  encounter  diflficultiees  in  the  construe- 
tion  of  the  will,  arising  from  itsohscuriiy  in  many  of  its  clauses, 
for  a  solution  of  which  thev  ask  the  court  for  its  directions,  in 
the  following  particulates,  to-wit: 

1.  Shall  the  executors  surrender  to  tlie  defendants  Eleanor  H. 
Atkins,  Smith  D.  Atkins,  Jr.,  and  Susan  W.  Atkins  or  their 
general  guardian  hereafter  to  be  appointed  in  this  state,  the  pos- 
sesion and  control  of  the  farm  in  Pitt  and  Edgecoml)e  counties, 
and  devised  in  the  jfirst  item  of  the  will?  Or  is  it  the  dutv  of 
the  executors  or  trustees  to  hold  said  plantation  and  collect  the 
rents  an*!  profits  thereof  until  said  Eleanor  H.,  Smith  D.,  Jr., 
and  Susan  Atkins  arrive  at  lawful  age? 

2.  Have  said  executors,  as  executora  or  trustees  under  said 
will,  the  power  to  sell  said  plantation  mentioned  in  item  one  of 
said  will. 

3.  Is  it  the  duty  of  the  executxu's,  as  trustees,  to  hold  and  in- 
vest and  control  the  legacies  to  Siiid  Eleanor  H.,  Smith  D.,  and 
Susan  Atkins  set  forth  in  the  second  item  of  the  will,  until  the 
legatees  arrive  at  lawful  age,  or  is  it  the  duty  of  said  execuitors 
to  deliver  and  pay  over  said  legacies  to  the  proper  guanliau  of 
the  legatees,  when  such  guardian  shall  be  legally  appointed? 
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4.  Do  the  North  Carolina  railroad  bonds  and  tlie  bonds  of  the 
state  of  North  Carolina  held  by  the  Citizens  national  bank  at 
Raleigh,  as  a  special  deposit  for  their  testatrix  as  alleged  in  the 
complaint,  pa^ss  to  Eleanor  H.,  Smith  D.,  and  Susan  Atkins^  or 
to  the  executors  in  trust  for  them  bv  the  terms  of  the  wHl  ? 

m 

0.  Does  the  |J1,000  to  the  credit  of  the  testatrix  in  said  Citi- 
zens national  bank  of  Raleigh  pass  to  said  Eleanor  H.,  Smith 
D.,  and  Susan  Atkins,  or  to  the  executors  in  trust  for  them  by 
the  terms  of  the  second  item  of  said  will  ? 

6.  Is  it  the  duty  of  the  executors  to  retain  money  enough  in 
their  bauds  to  satisfy  the  directions  in  item  nine  of  said  will  ? 
And  if  such  is  their  duty,  shall  they  retain  such  money  out  of 
the  legacies  to  the  Atkins  children  or  out  of  the  residuary  fund? 

7.  What  is  the  duty  of  the  executors  in  regard  to  the  lots  in 
the  city  of  Raleigh,  devised  or  directed  to  be  sold  to  Walter 
Clark  and  Dr.  A.  W.  Knox? 

8.  Is  it  the  duty  of  the  executors,  as  trustees,  or  have  they 
the  power  to  sell  the  interest  of  their  testatrix  in  said  lots,  Nos. 
l74  and  175,  in  the  plan  of  the  city  of  Raleigh? 

9.  Have  the  executors,  as  trustees,  any  control  over  said  inter- 
est of  their  testatrix  in  said  lots  Nos.  174  and  175,  and  if  so, 
what  are  their  duties  with  respect  to  said  lots? 

All  of  the  defendants  were  made  parties,  and  guardians  ad 
litem  were  appointed  for  the  infant  defendants,  who  severally 
answered  the  complaint  and  admitted  the  correctness  of  the  sev- 
eral allegations  thereof,  and  thereupon  His  Honor  rendered  the 
following  judgment: 

1.  That  said  executors  have  no  control  over  the  plantation  in 
Pitt  and  Edgecombe  counties,  and  that  they  surrender  the  same 
to  the  management  and  control  of  the  said  Eleanor  H.,  Smith 
D.,  and  Susan  W.  Atkins  or  their  general  guardian  when  such 
shall  be  appointed  in  this  state,  and  that  they  (the  j-aid  executors) 
have  no  power  to  sell  said  plantation  or  farm. 

2.  That  it  is  the  duty  of  the  executors  to  hold  and  invest  and 
control  the  legacies  bequeathed  by  the  second   item  of  the  will 
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until  the  legatees  arrive  at  full  age,  paying  over  the  interest  and 
income  thereof  to  the  guardian  or  guardians  of  the  legatees. 

3.  That  the  bonds  of  the  North  Carolina  railroad  company 
and  the  bonds  of  the  state  of  North  Carolina,  described  in  para- 
graph nine  of  the  complaint,  do  not  pass  to  said  Eleanor  H., 
Smith  D.,  and  Susan  Atkins  by  the  terms  of  second  item  of  said 
will,  and  it  is  the  duty  of  said  executors  to  dispose  of  the  same 
as  part  of  the  residuary  fund. 

4.  That  the  sum  of  one  thousand  dollars  on  deposit  in  the 
Citizens  national  bank,  as  described  in  paragraph  nine  of  the 
complaint,  does  not  pass  to  the  said  Eleanor  H.,  Smith  D.,  Jr., 
and  Susan  W.  Atkins  by  the  terms  of  second  item  of  the  will, 
and  the  executors  shall  dispose  of  the  same  as  part  of  the  resi- 
duary fund. 

5.  That  the  executors  shall  comply  with  and  carry  out  the 
directions  of  item  nine  of  the  will,  and  the  money  necessary 
thereto  they  shall  pay  out  of  the  legacies  to  said  Eleanor  H., 
Smith  D.,  Jr.,  and  Susan  W.  Atkins,  as  set  forth  in  second  item 
of  the  will  as  construed  by  this  judgment. 

6.  That  the  executors  have  no  power  or  control  over  the 
devises  and  legacies  to  A.  W.  Knox  and  Walter  Clark. 

7.  That  Walter  Clark  and  R.  H.  Battle  have  no  power,  either 
as  executors  and  trustees,  to  sell  or  otherwise  control  the  testa- 
trix's un<Iivided  interest  in  lots  Nos.  174  and  175  in  the  plan  of 
the  city  of  Raleigh,  and  they  have  no  duties  to  perform  in  con- 
nection therewith. 

The  only  exceptions  to  the  judgment  of  the  court  below  from 
which  the  defendants  appealed,  were  taken  by  the  guardian  ad 
litem  of  Eleanor  H.,  Smith  D.,  and  Susan  W.  Atkins,  and  they 
arc  as  follows  •• 

1 .  For  that  it  declares  that  the  bonds  of  the*  North  Carolina 
milroad  company  and  the  bonds  of  the  state  of  North  Carolina, 
described  in  paragraph  nine  of  the  complaint,  do  not  pass  to  the 
said  Atkins'  children  by  the  terms  of  the  second  item  of  the 
will,  and  it  was  the  duty  of  the  executors  to  hold  and  dispose  of 
the  same  as  part  of  the  residuary  fund  of  their  testatrix. 
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2.  For  that  it  declares  that  the  executors  shall  comply  with 
and  carry  out  the  directions  of  item  nine  of  the  will,  and  the 
money  necessary  thereto  they  shall  pay  out  of  the  legacies  to 
Eleanor  H.,  Smith  D.,  Jr.,  and  Susan  W,  Atkins. 

3.  For  that  it  declares  it  to  be  the  duty  of  the  executors  to 
hold^  invest  and  control  the  legacies  of  Eleanor  H.,  Smith  D., 
Jr.,  and  Susan  W.  Atkins,  bequeathed  by  the  second  item  of  the 
will^  until  the  I^atees  arrive  at  full  age,  paying  over  the 
interest  and  income  thereof  to  the  guardian  or  guardians  of  the 
legatees. 

3fr,  8.  jP.  Mordecai,  for  the  executors. 

Messrs.  Haywood  &  Haywood etud  Gatling&  Wkitaker,  contra. 

Ashe,  J.  There  is  no  error,  in  our  opinion,  in  the  construc- 
tion given  by  His  Honor  upon  the  second  item  of  the  will, 
except  as  to  the  state  and  railroad  bonds. 

The  second  item  reads:  Bank  stock  in  Citizens  national  bank 
of  Raleigh  and  in  Merchants'  and  Farmers'  national  bank  of 
Charlotte,  with  the  remaining  debt  still  due  from  the  Kimberly 
estate  in  Buncombe  county,  "I  leave  to  be  equally  divided  be- 
tween the  children  of  my  deceased  daughter  E.  H.  Atkins,  receiv- 
ing the  interest  only,  until  after  each  becoming  of  age." 

The  testatrix  owned  at  the  time  of  her  death  one  thousand 
iloUars,  to  her  credit  in  the  Citizens  national  bank,  and  she 
owned  bonds  of  the  North  Carolina  railroad  company  of  the 
face  value  of  $2,500  and  bonds  of  the  state  of  North  Carolina 
of  the  face  value  of  $300,  which  bonds  were  in  the  Citizens 
bank,  and  were  held  as  a  special  deposit  by  the  testatrix.  She 
also  owned  ten  shares  of  the  capital  stock  of  the  Merchants'  and 
Farmers'  national  bank,  but  she  did  not  own  at  the  time  of  her 
death  and  never  had  owned  any  shares  of  the  capital  stock  of 
the  Citizens  bank. 

The  first  question  presented  is,  did  the  railroad  bonds  and  the 
North  Carolina  state  bonds  pass  to  the  children  of  E.  H.  Atkiuns, 
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under  the  description  of  bank  stock  in  Ciiizem  national  bank 
of  Raleigh, 

In  the  construction  of  wills,  the  intention  of  the  testator  is 
always  held  to  be  the  only  guide  in  its  interpretation.  "It  is  a 
lex  legunij  a  general  rule,  a  universal  maxina,  that  in  all  cases, 
the  design  and  intent  of  the  framer,  when  it  can  be  indisputably 
tiscertained,  shall  prevail ;  quod  verba  interitioni  insetwire  debenL 
And  the  intention  may  be  collected  either  from  the  particular 
provision  or  the  general  context."  Potter's  Dwarrison  Statutes, 
174,  175.  To  the  same  effect  is  Procter  v.  Pool,  4  Dev.,  370, 
in  which  Chief-Justice  Ruffix  says :  "  No  positive  rule  can  be 
laid  down  for  asccrtaing  the  intention  of  the  maker  of  a  deed  or 
other  instrument,  but  his  intention  is  to  be  collected  from  the 
whole  instrument  taken  together."  See  also  Alexander  v.  Sum- 
viey,  66  N.  C,  577 ;  and  Ijissiter  v.  Wood,  63  N.  C,  360. 

In  looking  to  the  general  context  of  tlie  will  of  Mrs.  Swain  it 
must  be  evident  to  every  plain  mind,  unbiased  by  the  technical 
rules  of  construction,  that  it  was  her  intention  to  bequeath  by  the 
second  clause  of  her  will  the  state  and  railroad  bonds  which  she 
had  on  deposit  in  the  Citizens  bank,  and  that  calling  them 
"  bank  stock  "  was  the  result  of  ignorance  or  inadvertence.  She 
had  no  bank  stock,  but  she  manifestly  intended  to  bequeath 
something.  What  was  it?  It  was  something  she  had  in  the 
bank.  It  was  not  the  thousand  dollars  she  had  deposited  there, 
for  she  expressly  mentions  and  disposes  of  that  in  the  tenth 
clause  of  her  will.  The  bonds  then  are  the  only  other  things 
she  had  in  the  bank,  and  the  infei'ence  is  irresistible  that  they 
were  the  <Atn5'«,  which  she,  by  a  misdescription,  called  "bank 
stock,"  intended  to  bequeath. 

In  viewing  the  will  in  all  its  parts,  it  is  evident  she  did  not 
intend  to  die  intestate  as  to  any  j)ortion  of  her  estate,  and  that 
she  believed  she  had  disposed  of  every  part  thereof.  For  in 
the  tenth  clause,  she  directed  that,  "  if  there  should  be  a  residue 
of  the  estate  not  embnaced  in  this  will,  but  may  be  found  in  the 
hands  of  my  friend,  R.  H.  Battle,  attorney,  who  has  in  part  the 
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management  of  my  business^  it  will  add  to  the  closing  up  of 
my  earthly  affairs.  *  *  *  j  JiayQ  some  funds  in  the  Citi- 
zens national  bank^  one  thousand  dollars ;  after  my  burial 
expenses  and  medical  bills  are  paid,  should  there  be  a  balance 
of  funds  remaining  and  everything  settled,  divide  between  my 
four  grandchildren.^' 

This  is  the  only  legacy  in  the  will  directed  to  be  divided  be- 
tween the  four  grandchildren,  and  it  consisted  of  the  balance  of 
the  residue  of  her  estate,  after  the  payment  of  burial  expaiaes 
and  medical  bills ;  and  she  restricts  the  residue  to  the  bonds  or 
notes  in  the  hands  of  R.  H.  Battle  and  the  one  thousand  dollars 
deposited  in  the  Citizens  bank.  It  is  evident,  when  she  made 
the  residuary  be(][uest,  that  she  thought  she  had  disposed  of  the 
state  and  railroad  bonds  by  the  second  clause  of  her  will ;  and 
to  hold  that  those  bonds  fall  into  the  residue  to  be  divided  be- 
tween her  four  grandchildren,  would  be  doing  violence  to  the 
intention  of  the  testatrix. 

The  case  lies  so  clase  to  the  shadowy  lines  of  distinction  be- 
tween general  and  specific  legacies,  and  latent  and  patent  ambi- 
guities, that  very  little  light  is  to  he  derived  from  the  applica- 
tion of  the  technical  rules  of  construction.  But  we  find  the 
following  authorities  which  serve  to  sustain  the  construction  we 
have  given : 

In  (roUini  v.  NobUy  3  Mer.  Chan.  Rep.,  690,  where  the  tes- 
tator bequeathed  all  his  money  in  the  Bank  of  England  to  hi.s 
daughters,  it  appeared  that  he  never  had  money  in  the  bank, 
but  was  entitled  to  some  3  per  cent,  and  5  per  cent,  bank  annu- 
ities, and  it  was  held  that  the  annuities  passed.  It  was  com- 
pared to  the  case  of  an  incorrect  description  of  the  intended 
legatee,  and  to  the  case  where  leaseholds  have  been  held  to  pass 
under  the  devise  of  lands,  "there  being  no  other  property  to 
answer  the  description."     Quennell  v.  Tutmery  13  Beav.,  240. 

In  Door  v.  Gray,  1  Ves.,  255,  where  a  husband  bequeathed 
to  his  wife  seven  hundred  pounds  East  India  stock,  having 
none,  but  there  were  seven  hundred  pounds  bank  stock  to  which 
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his  wife  was  entitled  as  executrix,  which  he  afterwards  trans- 
ferred in  his  own  name,  Lord  Hardwick  held  that  the  bank 
stock  should  go  to  the  widow — the  judge  being  of  opinion  that  it 
>va9  a  case  merely  of  error  of  description. 

In  Penticost  v.  Ley,  J.  &  W.,  207,  a  testator  bequeathed  one 
thousand  pounds  Long  annuities,  '^  now  standing  in  my  name  or 
in  trust  for  me."  At  the  date  of  the  will  the  testator  had  no 
Long  annuities,  but  had  3  per  cent,  reduced  annuities,  and  it 
wns  held  that  that  sum  passed  by  the  bequest. 

These  cases,  like  that  of  the  bequest  of  the  "  white  horse " 
under  the  description  of  a  black  horse,  were  evidently  sustained 
upon  the  principle  of  the  maxim  falsa  demongtraiio  non  nocfi. 

We  do  not  think  there  was  any  error  in  the  directions  given 
by  His  Honor  upon  the  point  which  constitutes  the  defendants' 
second  ground  of  exception.  It  would  be  manifestly  unjust^ 
and  could  not  have  been  intended  by  the  testatrix,  that  the  1^ 
atee  Lula  Swain  should  bear  any  part  of  the  expenses  of  pro- 
viding servants  for  the  other  legatees,  the  Atkins  children. 

As  to  the  third  excej^tion,  we  are  of  opinion  His  Honor'j? 
construction  of  the  second  item  of  the  will,  in  the  particular  of 
that  exception,  was  correct.  The  testatrix  leaves  the  legacies 
passing  by  that  item  "  to  be  equally  divided  between  the  chil- 
dren of  my  deceased  daughter  E.  H.  Atkins,  receiving  the  inter- 
est only,  until  after  each  becoming  of  age."  It  is  clearly  a  leg- 
acy to  each  of  the  children  to  be  paid  on  his  or  her  attaining 
the  age  of  twenty-one  years,  receiving  the  interest  in  the  mean- 
time. Who  is  to  pay  the  legacies  when  the  legatees  arrive  at 
age,  and  the  interest  accruing  in  the  interim  ?  Of  couree,  the 
executors.  The  fund  remains  in  their  hand  until  such  time  as 
they  can  execute  this  clause  of  the  will  by  paying  over  to  each 
legatee  his  or  her  share  of  the  legacy,  as  they  respectively  arrive 
at  the  age  of  twenty-one  years. 

Our  conclusion  is,  that  the  judgment  of  the  superior  court 
must  be  affirmed,  except  as  to  the  directions  of  His  Honor  with 
regard  to  the  disposition  of  the  state  and  railroad  l>onds,  and  we 
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think  ID  that  there  is  error.  Our  opinion  is  that  these  bonds 
passed  by  the  second  clause  of  the  will  to  the  children  of  Eleanor 
H.  Atkins,  and  that  the  judgment  must  l)e  reformed  in  conform- 
ity to  this  opinion,  and  costs  must  be  paid  out  of  the  residuary 
fund,  and  to  that  end  this  opinion  must  he  certified  to  the  supe- 
rior court  of  Wake  county. 

Judgment  accordingly. 


TWITTY  &  CHURCHILL  v.  A.  M.  MARTIN  nnd  others. 
Will — Lapsed  and  void  Legacies. 

1.  Where  there  is  no  residuary  clause  in  a  will,  a  bequest  to  a  child  by  name 

who  dies  before  the  testator,  lapses,  and  goes  to  the  next  of  kin,  and  not  to 
the  othec  named  legatees  of  the  same  class  of  which  the  deceased  child 
was  a  member. 

2.  A  legacy  to  one  deceased  at  the  time  the  will  is  made  is  void,  and  goes  to 

the  next  of  kin. 

■3.  A  legacy  to  the  children  of  a  deceased  uncle,  to  be  equally  divided  between 
them,  is  con6ned  to  those  children  who  are  living  at  the  testator's  death. 

[Jokngon  V.  Johnson^  3  Ired.  £q.,  426;  Winston  v.  Webb,  Phil.  £q.,  1 ;  Mebane 
V.  Womack,  2  Jones'  Eq.,  293;  Itobina&n  v.  Melver,  63  N.  C,  645;  Scaies  v. 
Scales,  C  Jones'  £q.,  163,  cited  and  approved). 

Civil  Action  for  construction  of  will^  heard  at  Spring  Term, 
1883,  of  Rutherford  Superior  Court,  before  Shipp,  J. 

The  plaintiff  executors  of  the  will  of  Sarah  Hamilton,  de- 
•cea.sed,  ask  for  advice  and  directions  as  to  how  to  carry  out  the 
provisions  of  the  will  of  their  testatrix,  the  material  clauses  of 
which  are  set  out  in  the  opinion  here. 

It  appearing  that  the  estate  had  been  reduced  to  personalty, 
His  Honor  adjudged : 

1.  That  the  legacy  to  Rachel,  wife  of  John  T.  Sayere,  she 
having  died  after  the  will  was  made  and  before  the  testatrix,  is 
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a  lapsed  legacy,  and  goes  to  the  plaiDtiftk  to  be  distributed  aniong^ 
the*  next  of  kin. 

2.  The  legacy  to  Margaret,  wife  of  J.  M.  Comer,  she  having 
died  before  the  making  of  the  will,  is  void,  and  the  fund  must 
be  distributed  among  the  next  of  kin. 

3.  That  the  one-third  part  of  the  estate  bequeatlied  to  the 
children  of  Abner  Sayers,  goes  to  those  of  his  children  who 
were  alive  at  the  time  of  the  death  of  the  testatrix,  to  be  equally 
divided  between  them. 

From  this  ruling  and  judgment  the  defendants  appealed. 

Mr.  J.  A.  Forney,  for  plaintiffs. 
No  couusel  for  defendants. 

Merrimon,  J.  It  is  very  clear  that  the  testatrix  directed  the 
whole  of  her  estate,  both  real  and  personal,  except  the  devise 
and  bequest,  to  Phillis  Maslin,  provided  in  the  fourth  paragraph 
of  the  will,  to  be  turned  into  a  cash  fund,  and  (after  the  pay- 
ment of  debts,  costs  of  administration  and  a  l^acy  of  $1,000  u> 
William  H.  Miller)  divided  into  three  equal  parts.  To  this  end 
she  devised  the  whole  of  her  real  estate,  with  the  exception 
mentioned,  to  her  executors,  with  power  to  sell  the  same  "at 
public  or  private  sale,"  in  such  way  as  in  their  judgment  would 
prove  "  most  advantageous  to  my  estate." 

One  of  these  three  equal  parts  she  bequeathed  ^to  Joanna 
Bailey  and  Mary  Allison,  daughters  of  her  uncle  David  Sayers, 
to  be  divided  equally  between  them.  As  to  this  part  no  ques- 
tion is  raised. 

In  respect  to  the  second  of  the  thi'ee  parts  the  will  provides: 
'^  One  part  to  the  children  of  my  deceased  uncle,  James  Sayers 
(except  Reuben),  and  to  Jossie,  daughter  of  William  Sayers, 
deceased  (who  was  a  son  of  my  uncle  James),  namely,  John  G. 
Sayers;  Rachel,  wife  of  John  T.  Sayers;  Elizabeth,  wife  of 
Stephen  Kirby,  and  Jossie  above  named ;  the  children  of  Reuben 
Sayers,  who  is  a  son  of  my  uncle  James,  nanjely,  J.    Howe 
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Sayers;  Lcttie,  wife  of  A.  C.  Dunn;  Lizzie,  wife  of  J.  G.  Ded- 
rick,  and  Margaret,  wife  of  J.  M.  Comer,  all  to  represent  tlieir 
father,  so  that  this  one-third  of  the  proceeds  of  the  sale  of  lands 
and  the  other  moneys  will  be  divided  into  five  parts,  one  of 
which  is  to  be  given  to  John  G.  Sayers,  one  to  Rachel  Sayers, 
one  to  Elizabeth  Kirby,  one  to  Jossie,  daughter  of  William 
Sayers,  deceased,  and  one  to  the  children  of  Reuben  above  men- 
tioned." 

Of  the  l^atees  named  in  this  clause  of  the  will,  Rachel  Say- 
ers, a  widow,  died  in  February,  1881,  after  the  execution  of  the 
will  and  before  the  death  of  the  testatrix,  in  September,  1881, 
leaving  children  surviving  her. 

It  was  insisted  in  the  argument  l)efore  us,  that  it  appears  suf- 
ficiently upon  the  face  of  the  will,  that  the  testatrix,  in  dividing 
her  estate  into  three  equal  parts,  intended  to  give  the  greater 
part  thereof  to  the  children  of  her  three  uncles,  to  the  exclusion 
of  a  great  number  of  other  next  of  kin;  and  in  case  of  the 
lapse  of  a  share  intended  for  a  particular  child  named,  it  should 
not  lap.sc  generally  for  the  benefit  of  the  next  of  kin,  in  the 
al)sence  of  a  residuary  provision  in  the  will,  but  for  the  Ix^nefit 
of  the  children  of  such  child,  or  for  the  benefit  of  the  legatees 
4>f  the  class  of  which  he  or  she  was  a  member. 

We  cannot  accept  this  as  a  proper  construction  of  the  will. 
It  docs  not  appear  who  were  her  next  of  kin,  or  what  number 
she  had,  from  anything  stated,  or  su^ested  in  it.  There  is  noth- 
ing in  its  terms  or  general  provisions  that  indicate  such  a  pur- 
pose as  that  suggested,  or,  that  the  property  should  pass  in  any 
other  way  than  according  to  the  ordinary  rules  of  law  applicable 
in  cases  of  valid  and  lapsed  legacies.  She  does  not  mention  any 
general  purpose  or  plan  she  had  in  view  as  to  the  circumstances 
or  number  of  her  family,  or  her  relatives,  or  other  considera- 
tions, that  led  her  to  make  the  specific  dis|)ositions  of  her  estate 
provided  for.  Nor  is  there  any  special  provision  in  respect  to 
lapsed  legacies,  or  in  favor  of  the  children  of  a  legatee  who 
might  die  before  the  death  of  the  testatrix,  or  of  any  other  per- 
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son  or  class  of  persons.  Wliy  she  faile<l  to  make  such  provision^ 
we  have  no  means  of  knowing;  nor  are  we  at  liberty  to  enquire 
or  conjecture.  We  must  construe  the  will  as  it  comes  to  as. 
We  cannot  add  to,  take  from,  or  modify  it,  by  conjecture  founded 
on  vague  and  remote  inferences  as  to  her  intention,  in  the  WLn- 
ous  contingencies  growing  out  of  her  will  that  have  happened 
since  her  death.  We  might  conjecture  that  her  purpose  was  one 
thing;  the  counsel,  another ;  the  executors,  a  third ;  andthejjer- 
sons  interested,  others  still.  The  will  must  \ye  construed  by 
what  is  said  and  provided  in  it,  according  to  well  settled  rules  of 
(xinst  ruction. 

Thei'e  is  nothing  in  the  will  that  indicates  any  pur|)Ose  of  the 
testatrix  that  any  of  its  provisions  should  take  effect  before  her 
death.  Hence  it  speaks  as  of  the  time  she  died.  The  Code, 
§2141. 

In  the  absenca  of  any  express  or  implied  provision  in  favor 
of  the  children  of  Rachel  Sayers,  the  court  cannot  supply  one; 
to  do  so,  would  be  to  supplement  and  make  her  will  in  this 
respect.  She  made  no  such  provision  in  terms  or  effect,  and 
therefore,  the  ordinary  rules  of  law  must  apply. 

It  is  plain  that  the  legacy  intended  for  her  lapsed;  and  hence,, 
it  must  go  to  the  next  of  kin  according  to  law.  The  beqjuest 
was  ti>  the  children  of  James  Sayers  and  others,  naming  each 
one  of  them.  It  was  not  a  bequest  to  a  class  collectively,  but  to 
them  severally  and  nominating  In  such  a  case  the  lapsed  l^cy 
goes,  in  the  absence  of  residuary  legatees,  to  the  next  of  kin. 
Johnson  v.  Johnsohy  3  Ired.  Eq.,  426;  Winston  v.  Webb,  PhiL 
Eq.,  1;  Mebane  v.  Womack,  2  Jones'  Eq.,  293;  Robinson  w 
Mclcer,  63  N.  C,  645. 

Margaret  Comer,  mentioned  as  a  legatee  in  the  will,  died  in 
the  year  1876,  brforc  the  will  was  executed.  This  legacy  was  void. 
There  was  no  one  in  being,  at  the  time  the  will  was  executed,  to  take 
it,  anil  there  is  no  provision  indicating  a  purpose  to  give  it  to  the 
survivin*^  iiusband  or  children  of  the  supposed  legatee,  or  any  "ther 
person.     It  d'»cs  ii«»t  |'as.s  to  ilic  other  legatees,  Ikjcjuisc  the  U-quesI 
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was  not  made  to  a  class  collectively,  of  which  she  was  intended 
to  be  one,  but  to  the  several  persons  named.  The  legacy  intended 
for  her,  therefore,  passes  to  the  next  of  kin  of  the  testatrix. 
Scales  V.  Scales,  6  Jones'  Eq.,  163. 

The  clause  of  the  will  disposing  of  the  third  of  the  three* 
parts  mentioned,  provides  that  '^thc  remaining  tliird  of  the  pro- 
ceeds of  the  sale  of  land  and  other  moneys  is  to  he  given  to  the 
children  of  my  deceased  uncle,  Abner  Saycrs,  and  equally  divided 
among  them — their  names,  except  that  of  William  Savers,  I  do 
not  know." 

John  T.  Sayers  was  a  son  of  Abner  Sayers,  mentioned  in  tlic 
la.st  recited  clause,'bul  he  died  in  the  year  18G5.  He  is  not  men- 
tioned by  name  in  the  will.  He  died  many  years  before  it  was 
executed,  and  it  cannot  be  construed  as  having  any  referenw  to 
him.  The  chuse  speaks  of  and  provides  for  a  class  or  family, 
and  it  means  a  class  of  living  children.  It  embraces  only  the 
children  of  Abner  Sayers  living  at  the  time  of  the  death  of  the 
testatrix.     Scales  v.  Scalesy  svpra, 

Joanna  Allison,  as  the  complaint  statei^,  was  a  daughther  of 
Abner  Sayers  mentioned  in  the  last  recited  clause.  She 
died  in  Jannar}*^  of  1881,  after  the  execution  of  the  will,  leaving 
children  surviving  her.  No  legacy  was  given  to  her  by  name. 
She  was  one  of  a  class  of  legatees  who  took  collectively  and  not 
nominatim.  The  bequest  went,  therefore,  to  her  brothers  and 
sisters  surviving  at  the  death  of  the  testatrix.  Winston  v.  Webb, 
supra. 

There  is  no  error  in  the  advice  and  dii*ection  given  bv  tlic 
court  below,  and  we  approve  and  aifirm  the  same. 

No  error.  Aftirnud. 


THOMAS  G.  LYTLK  v.  JOHN  LYTLE  and  .al.oi>. 
Appeal — Justification  of  Bond. 

1.  An  appeal  will  l>e  ilismiHHed  on  iii'Kin.i  if  tlie  :ip(>cal  IhhkI    in  ikm  ji.iiiii'l. 
unlciit*  the  rfo»ril  sImws  tliat  llie  :ij»|»*l!ee  li  is  w.iivetl  (ii  •  sj  m  •  in  ^   i  i  n*. 
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a.  An  nflidavit  fif  a  Hiiretv  to  hiicIi  bond  in  fiitallv  defei'tive  if  it  «lfH^  iml  Mate 

•  m 

(li»t  the  uniant  is  worth  double  the  amount  .sptHufied  in  thi*  btMiii. 

Motion  by  plaintifF  to  disniiss  an  appeal  heard  at  February 
Term,  1884,  of  The  Supreme  Court. 

J//-.  W,   W,  Flemmiiifff  for  plaintiflF*. 

}reHfirs,  Sinclair  <k  Sincfair  and  J.  B,  Batchelor,  for  defendants 

Merrinjon,  J.  The  appellee  moved  to  dismiss  the  appeal 
upon  the  ground  that  the  undertaking  upon  appeal  bad  not  been 
justified  as  required  by  the  statute. 

It  does  not  appear  in  the  recorf,  or  otherwise,  that  the  under- 
taking, or  a  deposit  of  money  with  the  clerk,  ordered  by  the 
court,  was  Vyn'ra/  by  a  "written  consent  on  the  part  of  the  re- 
spondeiir,"*ihe  plaintiff.  An  affidavit  of  the  surety  accompanies 
the  undertaking  upon  appeal,  but  it  is  fatally  defective,  in  that 
it  does  not  state  that  the  affiant  "is  worth  double  the  amount 
specified  therein."  The  statute  is  peremptory  in  requiring  this 
fact  to  be  stated.  Harshmr  v.  McDowell,  89  X.  C,  181 ;  Morphev 
V.  Totem,  lb,,  183;  Hemphill  v.  BlackweMer,  decided  at  this 
term,  ante,  14. 

It  is  manifest  that  the  appellee  is  entitled  to  have  his  motion 
allowed.     It  is  so  ordered. 

Appeal  dismissed. 


W.  W.  McCANLESS  v.  H.  W.  REYNOLDS. 

Appeal, 

Appeals  will  be  dismissed  if  the  bond  on  appeal  is  not  given  wilhin  the  time 

i-eqnired  by  law. 

Civil  Action  tried  at  Spring  Term,   1878,  of  Davidson 
SnjKM-ior  Ouirt,  before  Buxton,  J. 
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There  was  a  verdict  and  judgment  in  favor  of  defendant,  and 
the  plaintiff  appealed.  Motion  by  defendant  to  dismiss  the 
appeal. 

Messrs.  Clement,  Pinnix,  Smith  and  Fuller  d'  Snow,  for  plaintiff. 
Messrs,  J.  31.  McCorkle  and  Wat»on  &  Glenn,  for  defendant. 

Ashe,  J.  There  was  a  motion  in  this  couii;  to  dismiss  tlie 
appeal  upon  the  ground  the  plaintiff  had  not  complied  with  the 
requirements  of  the  law  in  perfecting  his  appeal.  The  judg- 
ment from  which  the  appeal  was  taken  was  rendered  at  spring 
term,  1878,  and  no  bond  was  given  to  secure  the  costs  on  appeal 
until  the  6th  day  of  January,  1879,  and  we  find  nothing  in  the 
record  to  indicate  thatthei*e  had  been  any  waiver  by  the  defend- 
ant. In  all  such  cases  it  is  the  uniform  rule  of  this  court  to 
ilismiss  the  appeal.  Wade  v.  Newbeni,  72  N.  C,  408  ;  Sever 
V.  McLdughlin,  82  N.  C,  332 ;  WadsiroHh  v.  Carroll,  lb.,  333; 
Royster  v.  Bwtcell,  ante,  24. 

The  appeal  is  dismissed  with  costs  against  the  appellant. 

Appeal  dismissed. 


ROWLAND  BROTHERS  v.  R  J.  MITCHELL  &  SOX. 

Appeal,  cause  remanded. 

Where  ft  transcript  on  appeal  contains  only  the  judgment  of  the  court  below, 
and  shows  no  process  or  pleading,  the  cause  will  be  remanded. 

( Weil  V.  Everiti,  83  N.  C,  685,  cited  and  approved). 

Appeal  from  a  judgment  rendered  at  Fall  Term,  1883,  of 
Granville  Superior  Court,  by  MacBae,  J. 
The  plaintiff  appealed. 

Messrs.  J.  B.  Batchehr  and  L.  C.  Edxcainls,  for  plaintiff. 
No  counsel  for  defendant. 
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Smith,  C.  J.  The  transcript  of  the  record  before  us  certified 
to  be  "fu  11  and  accurate,"  contains  only  the  judgment  rendered 
in  the  superior  court,  reciting  that  the  case  comes  up  on  appeal 
from  a  justice's  court,  the  case  embodying  the  exceptions  signed 
by  the  respective  counsel,  and  the  appeal  undertaking. 

There  is  no  process,  nor  waiver,  nor  pleading  by  M'hich  we 
can  see  that  the  cause  was  properly  constituted  in  the  superior 
court,  nor,  except  from  the  case,  what  was  the  subject  of  con- 
tention. 

We  cannot  assume  jurisdiction  upon  such  a  record,  and  must, 
according  to  the  rules  for  such  imperfections,  remand  the  cause, 
Weil  V.  Everitt,  83  N.  C,  685. 


STATE  V.  WILLIAM  KERNS. 
Ajypeal  in  criminal  ccteea. 

1.  An  appeal  in  a  criminal  action  without  bond  to  secure  the  costs,  will  not  be 

entertained,  unless  the  defendant  is  allowed  (o  appeal  upon  his  affidavit 
of  inability  to  give  such  bond. 

2.  Where  an  appeal  without  bond  or  affidavit  in  such  case  was  allowed  "br 

consent/'  it  was  held  not  to  be  in  compliance  with  law. 

{State  V.  Spurtln,  80  N.  C,  362;  State  v.  Patrick,  72  N.  C,  217,  cited  and 

approved). 

Indictment  for  burning  a  mill,  tried  at  Fall  Term,  1883,  of 
Mecklenburg  Superior  Court,  before  Gilmery  J. 

The  defendant  was  indicted  for  the  said  offence  and  convictetl 
in  the  inferior  court,  and  appealed  from  its  judgment  to  the 
superior  court,  where  the  judgment  below  .was  affirmed,  and  the 
defendant  then  appealed  to  this  court. 

Attorney' Gene raJ,  for  the  State. 
No  counsel   for  the  <lcfendant. 
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Ashe,  J.  The  record  transmitted  from  the  superior  court 
.shows  that  *'by  consent  the  defendant  was  allowed  to  appeal 
without  bond."  This  court  will  not  entertain  an  appeal  in  a 
criminal  action  without  a  l)ond  to  secure  the  costs  of  the  appeal, 
unless  the  defendant,  upon  his  affidavit  of  inability  to  give  such 
bond,  has  l)een  allowed  by  the  court  to  appeal  in  forma  pauperis. 

In  the  case  of  State  v.  Spurting  80  N.  C,  362,  the  appeal  was 
dismissed,  because  no  bond  to  secure  the  costs  accompanied  the 
rec(»rd,  and  there  was  no  order  of  the  court  allowing  the  defend- 
ant to  appeal  without  the  usual  security.  The  same  point  was 
ruled  in  State  v.  Patrick,  72  N.  C,  217. 

Neither  the  judge  nor  the  solicitor  has  authority  to  allow  a 
defendant  to  appeal  in  a  criminal  case  without  complying  with 
the  requisites  of  the  law. 

The  appeal  must  be  dismissed  and  this  opinion  certified  to  the 
superior  court  of  Mecklenburg  county,  that  the  case  may  be  re- 
manded to  the  inferior  court,  to  the  end  that  the  case  may  be 
proceeded  with  according  to  law. 

Appeal  dismissed. 


STATE  V.  EDITH  SAUNDERS. 
Appeal. 

Appeals  in  criiiiina)  actions  will  be  dismissed  where  the  record  fuils  to  show 
there  was  a  final  judgment. 

i  State  V.  Bailey,  65  N.  C,  420;  StaU  v.  Keeter,  80  X.  C,  472;  Stale  v.  Wise- 

inan,  68  N.  C,  203,  cited  and  approved). 

Indictment  for  foruicatiou  and  adultery,  tried  at  Fall  Term, 
1883,  of  Watauga  Superior  Ct>nrt,  before  Graves^  J. 

The  defendants  Editli Sunders  and  Columbus  Anderson  were 
indirti-d  tW  ft»rni(*:iti«»ii  and  u<ln!terv,  and  the  defendant  Edith 
w.i-*  alone  on  trial.     Ther.»  wa^  a  ver.lict  of  guilty,  and  the  de- 


652  IX  TIIK  SUPREME  COURT. 

iState  r.  J-.ee. 

fi'iidant  appeale<].  Motion  by  the  state  to  disinis'i  the  apjK'al 
upon  the  ground  that  the  record  (I<k?s  not  show  that  jiidgiiitnt 
was  pronounced. 

Attorney"  General  J  for  the  Staif. 
No  counsel  for  the  defendant. 

Ashe,  J.  In  looking  into  the  reconl,  we  find  there  was  no 
judgment  rendered  in  the  ajurt  below  upon  the  finding  (»f  the 
jury.  The  appeal  therefore  cannot  be  sustained.  It  has  i)een 
repeatedly  decided  by  this  court  that  no  appeal  lies  in  a  criminal 
action  at  the  instance  of  eitiier  party,  where  there  is  no  final 
judgment.  State  v.  Bailey/ 66  N.  C,  426;  State  v.  iTerfer,  80 
N.  C,  472;  State  v.  WiaemaUy  68  N.  C,  203. 

Lest,  however,  the  case  may  Ixj  brought  up  again  to  ihis  court 
upon  the  exception  taken  on  the  trial,  we  take  occasion  to  say 
that  upon  a  careful  perusal  of  the  record  and  statement  of  the 
case,  even  if  there  had  been  a  judgment  in  the  court  below,  there 
is  no  ground  for  a  new  trial. 

Appeal  disniisse<l. 


STATE  V.  THOMAS  LEE  ami  others. 

Appeal. 

Appeals  in  crimiDal  actions  must  be  perfected  and  the  case  for  the  nnpreme 
court  settled,  as  provided  in  civil  actions.    The  Code,  {1234. 

{State  V.  RandaUf  88  N.  C,  Gil,  cited  and  approve<l). 

Indictment  for  murder,  tried  at  Fall  Term,  1883,  of  For- 
syth Superior  Court,  before  Shipp,  J. 

This  case  was  tried  a  few  davs  after  The  Code  went  into 
operation — the  superior  court  of  Forsyth  county  \yeuv;:  held  on 
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the  7th  Monday  after  the  4th  Monday  in  September^  188*}. 
There  was  a  verdict  of  guilty,  and  the  prisoners  appealed  from 
the  judgment  pronounced,  and  the  presiding  judge  made  up  the 
case  on  appeal. 

Upon  the  call  of  the  case  in  this  court,  the  prisoners  moved 
for  a  writ  of  ceHiorariy  for  the  reasons  set  forth  in  an  accom- 
paDying  affidavit,  to  the  effect  that  they  had  not  been  allowed 
the  right  to  make  up  the  case  as  provided  by  The  Code, 
§1234  ;  that  at  the  time  the  appeal  was  taken,  neither  the  judge 
nor  the  counsel  was  cognizant  of  the  change  in  the  practice  of 
making  up  appeals  in  criminal  actions,  by  reason  of  the  fact  that 
the  laws  were  then  in  the  course  of  publication  and  were  not 
distributed  until  after  said  trial. 

AUomey-Generaly  for  the  State. 
Mr.  T..  /?.  Pu)*nelly  for  prisoners. 

Merrimon,  J.  It  was  settled  in  State  v.  Jiandall,  88  N.  C. 
611,  that  it  was  the  duty  of  the  judge  who  presided  at  the  trial 
of  a  criminal  action  in  which  an  appeal  should  betaken,  to  settle 
the  case  upon  appeal  for  this  court,  and  that  continued  to  be  the 
practice  until  it  was  changed  by  statute.  The  Code,  §1234, 
r^ulating  appeals  in  criminal  action,  provides,  *  *  *  "  and 
the  appeal  shall  be  perfected  and  the  case  for  the  supreme  court 
settled  as  provided  in  civU  actions^  This  statute  went  into  effect 
on  the  first  day  of  November,  1883,  and  its  provisions  are  too 
plain  to  be  misunderstood  or  require  interpretation. 

This  action  was  tried  and  appeal  taken  therein  after  The 
Code  went  into  effect,  but  before  it  had  been  published,  and  be- 
fore the  change  of  the  law  was  known,  in  fact,  by  the  courts. 
The  judge,  not  being  informed  or  advertent  to  the  change  of  the 
law  in  respect  to  appeals  in  criminal  cases,  settled  the  case  upon 
appeal  for  this  court.  But  owing  to  the  change  mentioned,  he 
had  no  authority  to  do  so,  and  the  case  made  up  by  him  must 
go   for  naught.     Oixlinarily,   nothing  else  appearing,  the  pre- 
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sumption  would  be  that  he  settled  the  case  upon  appeal  by  con- 
sent of  the  prisoners  and  the  solicitor  for  the  state,  but  such 
presumption  is  rebutted  by  affidavits  submitted  that  satisfy  the 
court  here  that  the  court  below  acted  under  a  misapprehensioo 
of  the  law. 

It  was  the  duty  of  the  prisoners  within  ten  days  after  rendition 
of  the  judgment  against  them,  to  cause  the  appeal  to  be  entered 
by  the  clerk  on  the  judgment  docket  of  the  court,  and  notice 
tliereof  to  be  given  to  the  solicitor  for  the  state,  and  to  prepare 
a  concise  statement  of  the  case,  embodying  the  instructions  of 
the  judge,  as  signed  by  him,  if  there  were  exceptions  thereto, 
and  the  requests  of  the  counsel  of  tlie  prisoners  for  instructions, 
if  there  were  any  exceptions  on  account  of  the  granting  or  with- 
holding thereof,  and  to  state  separately,  in  articles  numbered, 
the  errors  alleged,  and  to  cause  a  copy  of  this  statement  to  be 
served  on  the  solicitor  for  the  state  within  five  days  from  the 
entry  of  the  appeal  taken.  Within  three  days  after  such  ser- 
vice the  solicitor  should  have  returned  the  copy  so  served  upon 
iiim,  with  his  approval,  or  such  amendments  as  he  might  specify, 
endorsed  on,  or  attached  thereto.  If  he  approved  the  case  as 
presented  by  the  prisoners,  then  it  should  have  been  filed  with 
the  clerk  as  part  of  the  record ;  and  if  not  returned  with  objec- 
tions, then  it  would  have  been  deemed  approved ;  but  if  returned 
with  objections  within  three  days  after  such  notice,  then  the 
prisoners  should  have  immediately  requested  the  judge  to  fix 
a  time  and  place  for  settling  the  case  before  him,  as  directed  in 
The  Code,  §650,  the  solicitor  representing  the  slate.  This, 
however,  was  not  done. 

Notwithstanding  the  mistake  of  the  judge  as  to  the  state  of 
the  law,  the  prisoners  have  the  right  to  have  the  case  settled 
upon  appeal  according  to  law,  and  substantially  in  the  manner 
suggeste<l  above.  They  are  not  satisfied  with,  or  willing  to 
accept  it  as  settled  by  the  judge,  and  as  neither  the  court,  nor 
the  prisoners,  nor  the  counsel,  were  informed  as  to  the  change  of 
the  law,  and  could  not  under  the  circumstances  have  been  so  bv 
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reasonable  diligence,  the  prisoners  are  entitled,  upon  their  appli- 
cation, to  the  writ  of  eertiorariy  to  the  end  that  the  case  npon 
appeal  may  be  settled  and  the  record  perfected  according  to  law ; 
and  when  so  perfected,  the  clerk  shall  certify  a  true  and  perfect 
transcript  thereof  to  this  court. 

The  appeal  was  taken  in  apt  time,  but  the  case  upon  appeal 
was  not  settled,  for  the  reasons  stated,  within  the  time  prescribed 
by  the  statute.  This  failure  was  not  through  the  negligence  or 
default  of  the  prisoners,  and  the  law  will  not,  therefore,  allow 
them  to  suffer  prejudice  in  that  respect,  but  the  court  can  and 
will,  in  exercising  its  authority  to  grant  the  writ  of  certiorari, 
aflbrd  them  opportunity  to  settle  the  case  upon  appeal  as  if  this 
had  been  done  in  strict  accordance  with  the  statute.  This  au- 
thority is  incident  to  that  to  grant  the  writ,  when  it  is  employed 
a.s  a  substitute  for  an  appeal.  In  such  a  case,  the  court  has 
{)ower*to  permit  and  direct  the  appeal,  and  its  incidents,  to  be 
perfected  and  rendei'ed  effectual. 

The  application  for  the  writ  of  certiorari  is  granted,  and  an 
order  allowing  the  same  in  conformity  to  this  opinion  may  be 
i-ntered.     It  is  so  ordered. 

Certiorari  oidered. 


STATE  V.  S.  M.  LEAK. 
Ap]}eal,  withdrawal  ojy  by  accused. 

An  appeal  of  the  accused  in  miadememnors  may  be  withdrawn  by  his  counsel 
with  the  consent  of  the  attorney-genezal,  and  in  such  case  this  court  will  not 
examine  the  record.  But  in  felonies,  it  must  appear  affirmatively  that  the 
prisoner  advisedly  assents  to  and  desires  the  withdrawal  of  his  appeal. 

(State  V.  Orerton,  77  N.  C,  485 ;  StaU  v.  Weavtr,  13  Ired.,  203 ;  State  v.  JenkinSy 
84  N.  C,  812;  State  v.  Epps,  76  N.  C,  55;  State  v.  Paylor,  89  N.  C,  539; 
State  V.  Sheetfiy  /ft.,  543;  State  v.  Valentine,  7  Ired.,  141,  cited  and  approved). 
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Indictment  agaiut  the  defendant  and  others  for  fornication 
and  adultery,  tried  at  Fall  Term,  1883,  of  Richmond  Superior 
Court,  before  McKoy,  J. 

An  appeal  was  taken  fi*om  the  judgment  pronounced  upon  a 
verdict  of  guilty,  and  upon  call  of  the  case  here,  the  defendant's 
counsel  asked  for  leave  to  withdraw  the  appeal,  the  state  assent- 
ing thereto. 

Attoimey^  General f  for  the  State. 
Messrs.^  Little  &  Parsons^  for  defendant. 

Merrimon,  J.  The  counsel  for  the  appellant  moved  at  the 
present  term  to  withdraw  the  appeal,  and  the  attorney-general 
consented  that  the  motion  might  be  allowed. 

In  a  criminal  case  the  appeal  brings  it  into  the  court  and  its 
jurisdiction  at  once  attaches.  The  appellant  has  not  absolute 
control  of  the  appeal,  nor  can  he  withdraw  or  dismiss  it  at  his 
will.  It  is  under  the  control  of  the  court  for  all  lawful  pur- 
poses, and  to  be  heard  and  determined  according  to  the  course 
of  procedure  in  such  cases. 

The  appeal  is  supposed  to  be  for  the  benefit  of  the  appellant, 
and  to  affect  him  mainly,  if  not  altogether.  The  court  would, 
therefore,  ordinarily  giunt  leave  to  him,  certainly  with  assent  of 
the  attorney-general,  to  withdraw  or  dismiss  it,  and  direct  the 
order  granting  such  leave  to  be  certified  to  the  court  below,  with 
instructions  to  proceed  in  the  case  according  to  law. 

The  court  having  obtained  jurisdiction  of  this  case  by  the 
appeal,  and  the  defendant  being  absent,  the  question  whether  or 
not  the  court  ought  to  examine  the  record  and  decide  any  ques- 
tions properly  presented  by  it  was  suggested,  and  we  find  it  one 
of  some  practical  importance. 

It  is  not  necessary  in  any  criminal  case  that  the  defendant 
shall  be  present  in  this  court  when  his  case  is  heard  and  deter- 
mined. Indeed,  he  is  seldom,  if  ever  present.  He  appears 
here  generally  by  counsel.     He  is  not  tried  or  convicted,  nor  is 
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any  jadgment  rendered  against  him  here.  This  court  decides 
whether  or  not  there  wan  error  in  the  proceedings  in  the  case  in 
the  court  below,  and  orders  that  its  dei^ision  be  certified  to  that 
court  to  the  end  that  the  proper  judgment  may  lie  entered  there. 
State  V.  OoeHon,  77  X.  C,  485. 

The  motion  to  withdraw  or  dismiss  the  appeal  in  a  criminal 
case  is  an  important  one,  and  ought  not  to  be  made  lightly,  or 
without  a  careful  consideration,  especially  on  the  part  of  the 
defendant.  Because,  if  the  appeal  is  withdrawn,  he  is  bound  by 
the  errors,  if  there  be  any  in  his  case  in  the  court  below,  unless 
that  court  can  and  will,  in  a  possible  case,  correct  its  own  errors 
before  the  final  judgment.  The  defendant  has  the  right  to  have 
any  errors  assigned  by  him  examined  and  considered  in  this 
court,  and  if  they  be  found  to  exist,  to  have  tfieni  corrected. 
This  the  court  will  always  do,  unless  the  defendant  shall,  by 
proper  application,  withdraw  or  dismi.ss  his  appeal,  and  such 
application  must  be  made  with  the  assent  and  by  the  direction 
of  the  defendant  himself.  This  court  must,  therefore,  in  all 
cases  be  satisfied  that  the  defendant  makes  such  application. 

It  is  competent  for  counsel  to  make  the  application  to  with- 
draw or  dismiss  the  appeal  in  case  of  misdemeanors.  In  siicli 
cases  it  is  presumed  that  the  counsel,  nothing  else  appearing,  luis 
been  instructed  to  make  such  application.  But  in  capital  cascs^ 
and  in  other  serious  felonies,  it  must  apj)ear  affirmatively  tliat 
the  prisoner  advisedly  assents  to,  desires  and  directs  that  his 
appeal  be  withdrawn  or  dismissed.  There  is  in  this  respeot,  as 
well  as  in  others,  a  marked  difference  in  misdemeanors  and 
offences  of  a  higher  grade.  The  law  is  specially  careful  to  sec 
that  the  rights  of  the  prisoner  in  capital  cases,  and  in  other  seri- 
ous felonies,  are  properly  guarded,  and  that  nothinii:  shall  bi* 
done  to  his  prejudice  without  his  knowledge  and  opportunity  to 
be  heard.  State  v.  Weaver,  13  Ired.,  203;  State  v.  Jcnkin,^,  84 
X.  C,  812;  State  v.  Epps,  7G  X.  C,  55;  State  v.  PajM,  Sf)  N. 
C,  539;  State  v.  Sheets,  lb,,  543. 

If  the  attornev-ffcneral  assents  to  a   motion   t(}  withdrav  or 
42 
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dismiss  the  appeal^  the  court  will  grant  it,  without  looking  into 
or  ooDsideriog  the  record,  because  he  is  counsel  for  the  state  and 
is  supposed  to  have  carefully  considered  the  rights  of  the  state 
and  assents  to  the  justice  of  the  matter.  It  has  been  held  that 
where  the  attorney-general,  upon  an  appeal  by  the  defendant,  oo 
an  indictment,  informed  the  court  that  he  had  looked  into  the 
record  and  consents  that  the  venire  de  novo  prayed  for  should  be 
granted,  the  court  would  of  course  grant  the  prayer  without 
examining  into  the  errors  assigned.  Slate  v.  Valentine,  7  Ired.,  141. 
The  motion  to  withdraw  the  appeal  is  allowed.  This  will  be 
certified  to  the  court  below,  to  the  end  that  that  court  may  pro- 
ceed according  to  law. 

Motion  to  withdraw  appeal  allowed. 


STATE  V.  DANIEL  GOULD. 

Judge^s  Charge,  recapitulating  evidence — Reasonable  Douhi— 
Indictment —  Variance — Tampering  with  the  Jury — DisereUm- 
ary  Power. 

1.  It  is  sufficient  if  the  judge  in  charging  the  jury  gi?eR  the  substance  of  the 

testimony  of  the  witnesses;  and  especially  so,  where  he  asks  counsel  if  a 
recapitulation  of  the  evidence  in  detail  is  desired,  and  no  request  for  the 
same  is  made. 

2.  A  charge  upon  the  subject  of  reasonable  doubt  cannot  be  made  the  subject 

of  exception,  upon  the  ground  that  the  judge  superadded  an  explana- 
tion thereof  when  such  explanation  is  in  itself  a  proper  one. 

').  An  indictment  for  murder  charged  that  the  mortal  wound  was  inflicted  with 
a  rock,  and  the  proof  was  that  the  instrument  used  was  a  stick  ;  HeU  do 
variance.  The  instrument  of  death  laid  in  the  bill  and  that  proved  are 
of  the  same  character  and  nature. 

4.  Whether  a  new  trial  will  be  granted  because  the  jury  have  been  tampered 
with,  is  matter  of  discretion  with  the  presiding  judge  upon  (he  fads 
found  by  him.    No  undue  influence  upon  them  is  shown  here. 

[State  V.  Orady,  82  N.  C,  643 ;  Stale  v.  Reynolds,  87  N.  C,  544;  Siaie  v.  Jwitf, 
i6.,  547 ;  StaJLe  v.  TUghman,  11  Ired.,  513;  State  v.  Miller,  1  Dev.  A  Bat. 
500;  Sfate  v.  Brittain,  89  N.  C,  481,  cited  and  approved). 
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Indictment  for  murder  removed  from  Anson  and  tried  at 
Fall  Term,  1883,  of  Montgomery  Superior  Court,  before 
GUhneTy  J. 

There  was  much  evidence  adduced  in  behalf  of  the  prosecu- 
tion and  the  prisoner,  but  the  facts  are  substantially  as  follows: 

The  deceased  William  B.  Qarpenter  came  to  his  death  on  the 
night  of  the  6th  of  December,  1881,  caused  by  a  wound  on  the 
left  side  of  his  head,  producing  a  very  bad  fracture  of  the  skull. 

On  that  night  a  festival  was  given  by  persons  in  the  county 
of  Anson,  to  which  the  deceased  went  about  eight  or  nine  o'clock, 
and  after  remaining  a  short  time  disappeard,  and  about  the  same 
time  the  prisoner  (who  was  also  there)  disappeared  and  was 
absent  about  a  half  hoar. 

One  Dunlop,  a  witness  for  the  state,  testified  that  some  time 
4ifter  the  deceased  had  lefl,  a  half  o^  three  quarters  of  an  hour, 
(he  prisoner  came  to  him  and  said  he  had  something  to  tell  him, 
^nd  took  him  outside  of  the  house  and  asked  him  if  he  was  a 
friend  of  his,  and  whether  he  would  hurt  him,  to  which  the 
Avitness  replied,  "  I'll  not  hurt  you  if  you  will  not  hurt  yourself" ; 
and  the  prisoner  said,  *'  well,  I've  knocked  Bill  Carpenter  with 
a  rock."  When  the  witness  started  home  after  the  festival,  the 
prisoner  called  to  him  and  said,  '*  let's  go  over  the  branch  and 
«ee  how  things  are."  He  went  with  him,  and  after  passing  a 
<H?rtain  place  in  the  road  the  prisoner  said,  "  here  is  the  place." 
They  then  went  on,  but  turned  t)ack,  and  on  passing  the  same  pla(« 
n  second  time  the  prisoner  again  said, "  here  is  the  place."  Persons 
leaving  the  festival  were  along  the  road,  and  witness  and  prisoner 
<lid  not  stop  at  the  place  until  they  had  passed  it  the  thii-d  time, 
when  witness  saw  a  black  object  lying  four  or  five  feet  from  the 
road.  He  did  not  go  to  the  object,  but  passed  on.  But  the 
prisoner  went  back  to  it  and  called  out  to  witness,  "this is  him." 
He  called  to  the  prisoner  to  come  on,  and  they  went  to  the  house 
of  the  witness  and  stayed  together  there  that  night. 

There  was  evidence  offered  tending  to  sustain,  as  well  as  to 
im|)each  the  character  of  this  witness,  and  to  show  that  the  pris- 
oner had  made  threat?*  agiiinst  the  deceased. 
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The  prisoner  was  examiued  in  his  own  behalf  and  denied  all 
knowledge  of  the  homicide.  He  also  offered  testimony  to  show 
that  he  did  not  leave  the  festival  that  night. 

The  state  introduced  evidence  of  the  finding,  near  the  place  of 
the  homicide,  a  rock  and  a  stick — the  latter  having  at  its  large 
end  several  knots  or  stumps  of  limbs  which  had  been  cut  off, 
in  the  end  of  one  of  which  was  found  human  hair,  correspond- 
ing in  color  with  the  hair  of  the  deceased. 

The  rock  and  stick  were  exhibited  on  the  trial,  and  the  physi- 
cian who  testified  for  the  state  in  regaixl  to  the  description  and 
character  of  the  wound,  stated  that  such  a  wound  oould  not 
have  been  made  with  a  rock  of  the  shape  of  the  one  produced  in 
court,  but  might  have  been  made  with  a  rock  which  had  jagged 
ends;  and  that  the  WQund  might  also  have  been  made  with  the 
stick  produced  in  court.      • 

There  was  no  exception  taken  by  the  prisoner  to  the  reception 
or  rejection  of  evidence. 

The  court,  in  its  charge,  did  not  read  to  the  jury  the  notes  of 
the  evidence  taken  on  the  trial,  but  stated  briefly  the  substance  of 
the  testimony  of  each  witness,  by  name,  remarking  at  the  time 
and  in  the  presence  of  the  prisoner  and  his  counsel,  that  the  court 
did  not  deem  a  more  detailed  recapitulation  of  the  evidence  nec- 
essary, and  would  not  give  such,  unless  specially  requested  to  do 
80  by  prisoner's  counsel,  and  no  such  request  was  made. 

After  telling  the  jury,  among  other  instructions,  that  they 
could  not  convict  unless  they  were  satisfied  of  the  prisoner's 
guilt  beyond  a  reasonable  doubt,  the  judge  added  that  this  sim- 
ply meant,  that  after  the  consideration  of  all  the  evidence,  in  all 
the  light  in  Avhich  it  had  been  presented  it>  them  in  the  arguments 
and  under  the  instructions  of  the  court,  the  jury  ought  not  to 
convict  the  prisoner  unless  they  felt  that  their  minds  were  invol- 
untarily led  to  the  conviction  that  he  was  guilty  as  charged  in 
the  bill  of  indictment. 

After  a  verdict  of  guilty,  the  prisoner  moved  for  new  trial, 
and  assigned  as  grounds  therefor: 
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1.  That  the  court  failed  to  read  to  the  jury  the  testimony  of 
the  prisoner  as  taken  down  during  the  trial. 

2.  That  the  court  erred  in  adding  the  explanation  or  definition 
^18  a  part  of  the  charge  upon  reasonable  doubt. 

3.  That  the  bill  charged  the  prisoner  with  having  killed  the 
<leceassd  with  a  rock,  whereas  the  proof  showed  that  the  mortal 
wound  was  inflicted  with  a  stick. 

4-  That  the  jury  had  been  tampered  with,  and  in  support  of 
this,  the  prisoner's  counsel  read  to  the  court  the  affidavit  of  two 
of  the  jurors  who  sat  on  the  case,  to  the  effect  that  during  one 
night  in  the  progress  of  the  trial  the  jury  were  kept  in  the 
court  room  and  the  outer  door  thereof  was  unlocked;  and  while 
there,  one  Siler  passed  througli  the  room,  and  one  George  Gra- 
ham remained  in  the  room  from  the  time  the  jury  went  in  until 
after  ten  o'clock  that  night,  and  afterwards  came  back  and 
remained  until  sometime  before  day-break.  The  court,  upon 
consideration  of  the  motion,  and  after  examination  of  other  per- 
sons, found  the  facts  to  be  as  follows: 

On  Wednesday  night  during  the  trial,  the  jury,  who  had  occu- 
pied, during  the  recess  of  the  court,  the  jury-room  opening  into  the 
•court  room,  were  allowed  by  the  officer  in  charge  of  the  jury  to 
sleep  in  the  c(»urt  room;  that  said  Graham  who  had  fallen  asleep 
in  a  drunken  condition  on  one  of  the  rear  benches  in  the  room, 
during  the  afternoon  session  of  Wednesday,  roused  up  during 
the  night,  while  the  jury  were  in  the  court  room,  and,  being  then 
for  the  first  time  discovered  by  the  officer,  was  by  him  led  out  of 
the  room,  still  in  a  drunken,  stupid  condition;  and  in  a  short 
time  he  returned  in  the  same  condition,  and  was  asrain  led  oiit  bv 
the  officer,  and  was  seen  by  him  no  more  that  night;  that  there 
was  no  communication  between  Graham  and  the  jury  or  any  mem- 
ber thereof;  that  there  were  two  doors  at  the  west  end  of  the 
court  room,  leading  by  a  stairway  each  to  the  first  floor,  which 
doors,  while  the  jury  remained  in  the  room  that  night,  were  not 
kK*ked,  but  latched ;  that  said  Siler,  who  resides  in  the  town,  also 
passed  through  the  room  during  the  time  the  jury  were  there. 
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but  had  no  communication  dii*ectly  or  indirectly  with  the  jury 
or  any  member  thereof. 

The  motions  were  refused^  and  the  prisoner  appealed  from  the 
judgment  pronounced. 

AUorney- General f  for  the  State. 
Jfr.  Allen  Jordan^  for  the  prisoner. 

AsuE,  J.  The  first  exception  taken  by  the  prisoner  was  upon 
the  ground  that  the  judge  failed  to  read  to  the  jury  the  testi- 
mony of  the  prisoner,  as  taken  down  by  him  during  the  trial. 
The  exception  is  founded  upon  section  237  of  the  Code  of  Civil 
Procedure,  and  section  413  of  Th£  Code,  which  make  it  the 
duty  of  the  judge  in  charging  the  jury,  whether  in  a  civil  or 
criminal  action,  to  state  in  a  plain  and  correct  manner  the  evi- 
dence given  in  the  case,  and  declare  and  explain  the  law  arisiug 
thereon.  The  language  of  these  sections  is  the  same  as  that  of 
section  130  of  chapter  31  of  the  Revised  Code,  except  that  io 
the  two  former  sections  the  woixl  plain  is  substituted  for  the  word 
fuU  in  the  latter.  The  sections,  as  they  stand  in  The  Code  and 
C.  C.  P.,  have  been  repeatedly  construed  by  this  court. 

In  State  v.  Grady,  82  N.  C,  643,  it  is  held  that  if  evidence 
favorable  to  the  prisoner  be  omitted  by  the  judge  in  recapitulat- 
ing the  testimony  to  the  jury,  it  is  the  duty  of  the  prisoner's 
counsel  to  call  it  to  the  attention  of  the  court,  that  the  same  may 
be  supplied ;  and  after  verdict,  an  exception  grounded  on  such 
omission  will  not  be  sustained.  This  decision  was  cited  and 
approved  in  State  v.  ReynoldSy  87  N.  C,  544;  and  to  the  same 
effect  is  State  v.  Jones,  lb,,  547. 

The  error  assigned  in  the  second  exception  was  to  the  super- 
added remarks  of  the  judge  in  his  charge  on  the  subject  of  reas- 
onable doubt.  We  are  unable  to  conceive  upon  what  ground 
the  prisoner  should  have  supposed  that  he  could  have  been  prej- 
udiced by  those  remarks.  His  Honor  told  the  jury  that  reason- 
able doubt  nunuit  that,  after  a  consideration  of  all  the  evidence. 
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with  all  the  light  derived  from  the  argument  of  counsel  and  the 
instructions  of  the  oourt»  they  ought  not  to  convict  the  prisoner, 
unless  they  felt  that  their  minds  were  involuntarily  led  to  the 
conviction  that  the  prisoner  was  guilty  as  charged.  So  far  from 
impairing  the  force  of  his  diarge  on  the  subject  of  reasonable 
doubt,  the  explanation  of  His  Honor  was  more  favorable  to  the 
prisoner  than  was  perhaps  warranted  by  law. 

The  next  exception  was  founded  upon  an  alleged  variance 
between  the  instrument  with  which  the  mortal  M'ound  was  in- 
flicted and  that  charged  in  the  bill  of  indictment.  The  bill 
charges  that  the  wound  was  given  with  a  rock,  and  the  proof 
rather  tended  to  show  that  it  was  inflicted  with  a  stick.  It  can 
make  no  difierence  whether  the  deceased  was  struck  with  a  rock 
or  a  stick.  For  it  is  held  that  where  the  instrument  of  death 
laid  in  the  indictment  and  that  proved  are  of  the  same  nature 
and  character,  and  the  method  of  the  operation  is  the  same, 
though  the  instrument  is  different,  there  is  no  variance :  as  if  it 
be  proved  that  the  deceased  was  killed  by  any  other  instrument, 
as  ivith  a  dagger,  sword,  or  the  like,  capable  of  producing  the 
same  kind  of  death  as  the  instrument  stated  in  the  indictment, 
the  variance  will  not  be  material.  Rex  v.  MackcMy,  9  Co.,  67a; 
Gilbert  Evi.,  231 ;  Rex  v.  Briggs,  1  Moody  C.  C,  318.  And 
where  the  offence  was  charged  to  have  been  coramitte<l 
with  a  sharp  instrument,  and  the  evidence  was  that  the 
wound  was  partly  torn  and  partly  cut,  and  was  done 
with  an  instrument  not  sharp,  it  was  held  that  the  charge  in  the 
indictment  was  proved,  and  the  degree  of  sharpness  was  imma- 
terial.    Rex  V.  Grounadl,  C.  &  P.,  121. 

The  remaining  ground  urged  for  a  new  trial  is  that  the  jury 
were  tampered  with.  But  the  judge  having  found  the  facts  to 
be,  that  one  person  passed  through  the  room  where  the  jury 
were  kept  during  the  night,  and  another  was  found  asleep  in  a 
stupid,  drunken  condition  on  a  bench  in  the  rear  of  the  room, 
and  was  put  out  of  the  room  as  soon  as  discovered,  but  tliat 
neither  of  them  had  any  comnuiuicatioii  with  any  inernlnT  of 
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the  jury,  there  is  no  ground  for  even  a  su-^pieion  th;it  thcTu  was 
an  undnc  influence  brought  to  bear  upon  the  jury.  And  even 
if*  the  circumstances  had  been  such  (which  was  not  the  ca.«e 
here)  as  to  show  that  there  was  an  opportunity  and  chance  for 
(^xcrting  an  influence  upon  them,  it  would  have  been  a  matter  of 
di.sc^retion  with  the  presiding  judge,  whether  he  would  have 
granted  a  new  trial.  State  v.  Ti/ghiim,  11  Ired.,  213;  State  w 
MUUr,  1  Dev.  &  Bat.,  500 ;  State  v.  BHUain,  89  N.  C,  481. 

There  is  no  error.  Let  this  be  certified  to  the  superior  court 
of  Montgoracry  county  that  the  case  raay  be  proceeded  with  in 
conformity  to  this  opinion  and  the  law  of  the  state. 

No  orror.  Affirmed. 


STATE  V.  (iEORGP:   WASHINGTON. 

Dlwhnnjf  of  jury  before  verdict — Jeopardy — Jurors,  standing 
Mfiidr  in  capiffd  cams — Right  of  j)riso7ier  to  have  them  tendered 
before  resort! uf/  fo  special  venire, 

1.  The  rule  <innouncetl  in  Stale  v.  Wa^ington,  89  N.  C,  535,  recognizing  the 

power  and  duty  of  a  judge  to  withdraw  a  juror  and  order  a  mistrial  in 
'    (  nler  to  guard  against  fraudulent  practices,  affirmed.     In  such  case  there 
•  i'*  no  Jeopardy,  and  the  prisoner  may  again  be  put  upon  Jiis  defence. 

2.  Jurors  of  the  on<;inal  panel  constitute  a  distinct  panel;  and  when  the  same 

i^  ^one  through  with  without  forming  n  jury  for  the  trial  of  a  capital 
offence,  the  jurors  stood  aside  at  the  Instance  of  the  prosecution  (when 
sucii  is  llie  case)  must  be  brought  forward  and  challenged,  or  tendered 
lo  the  prisoner,  before  resort  can  be  had  to  the  special  venire. 

.'».  The  special  venire  is  in  aid  of  the  original  panel,  and  only  such  jurors 
art*  taken  from  it  as  are  required  to  form  a  jury  after  the  original  ha? 
been  exJiausted. 

{Stutr  V.  Shaw,  3  Ired.,  532;  Slate  v.  Arthur,  2  Dev.,  217;  Stale  v.BeiU€n,2 

Dev.  &  Bat.,  190,  cited  and  approved). 

lNT)Kn\MKNT  for  niurder  tried  at  Fall  Term,  1883,  of  Pam- 
l.Ko  SnjHM'Ior  Court,  Ix^fore  Arery,  ,/. 
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The  prisoner  is  charged  with  the  killing  of  one  Augustus 
Rhor,  on  the  28th  of  May,  1883,  in  the  jcity  of  Newbern,  in  the 
county  of  Craven,  and  the  trial  of  the  indictment  was  removed, 
upon  an  affidavit  of  the  state  solicitor,  to  the  county  of  Pam- 
lico.    Verdict  of  guilty;  judgment;  appeal  by  prisoner. 

The  facts  relating  to  the  points  decided  by  this  court  are  suffi- 
ciently set  out  in  its  opinion. 

Aitorney-GeHcral  for  the  State. 
Xo  counsel  for  the  prisoner. 

Smith,  C.  J.  In  reviewing  the  prisoner's  appeal  and  the 
numerous  exceptions  shown  in  the  record  to  have  been  taken  to 
the  rulings  of  the  judge  upon  the  trial  in  the  court  below,  we 
deem  it  necessary  to  consider  and  dispose  of  two  only  : 

1.  The  prisoner's  counsel  moved  that  he  be  released  from 
further  prosecution  for  the  imputed  felony,  for  the  reason  that 
he  had  before  been  put  in  peril  before  a  jury  regularly  consti- 
tuted and  empaneled  to  pass  upon  his  plea,  and  the  judge  had 
without  warrant  in  law  ordered  a  mistrial  and  disbanded  the 
jury  before  rendering  their  verdict. 

The  right  of  the  prisoner  to  set  up  this  defence  upon  his 
trial,  if  deemed  available,  was  recognized,  and  its  merits  left 
undetermined  to  enable  him  to  do  so,  when  his  application  for 
the  writ  of  certim^aH  to  bring  up  the  record  and  move  for  his 
discharge  on  this  ground,  was  before  us  and  denied  at  the  last 
term.     89  X.  C,  535. 

The  case  now  presented  is  essentially  unchanged  in  the  facts, 
except  in  the  addition  of  the  prisoner's  own  affidavit  denying 
that  he  had  tampered  with  any  juror  or  was  in  complicity  with 
others,  if  any,  who  may  have  done  so.  The  facts  found  by 
the  judge  who  then  presided  remain  upon  the  record. 

The  subject  was  fully  examined  in  the  light  of  past  adjudica- 
tions, the  later  relaxing  somewhat  the  rigorous  rule  announced 
in  the  earlier  cases,  and  the  conclusion  arrived  at,  was,  that  be- 
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sides  a  physical  neoessity  produced  by  the  illness  of  a  judge  or 
juror  in  incapacitating  him  to  proceed,  or  other  such  cause,  there 
Avas  another  controlling  necessity,  growing  out  of  the  duty  of 
the  judge  ^^to  guard  the  administration  of  justice  against  faudu- 
lent  practices,"  and  assuring  a  fair  and  impartial  trial,  which 
equally  sanctions  the  exercise  of  the  power. 

The  views  before  expressed  are  still  entertained  as  to  the  action 
of  the  court  in  interposing  to  prevent  the  consummation  of  the 
attempted  fraud  by  the  false  oath  of  corrupt  jurors. 

The  power  confided  to  the  judge  of  ordering  a  mistrial,  eveo 
in  case  the  charge  is  for  a  capital  felony,  with  the  restraints  attend- 
ing its  exercise,  is  sufficiently  stringent  to  afford  every  reasonable 
protection  to  the  accused  and  secure  a  fair  and  impartial  trial; 
and  while  he  can  rightfully  demand  no  more,  the  protection  of 
the  public  from  crime,  by  the  punishment  of  the  ofiender,  will 
admit  of  nothing  less. 

In  the  larger  number  of  the  states  and  in  several  of  the  circuit 
courts,  presided  over  by  judges  of  the  supreme  court  of  the 
United  States,  it  has  been  decided  that  the  matter  of  discharging 
a  jury  before  verdict  rests  in  the  sound  discretion  of  the  court, 
and  its  exercise  formed  no  legal  obstacle  to  a  second  trial  upon 
the  same  bill,  and  that  the  prisoner  has  not  been  in  peril  in  the 
sense  of  the  law.  The  cases  on  the  subject  are  commented  on  in  1 
Whar.  Cr.  Law,  sections  575  to  586  inclusive,  and  among  them 
that  of  United  States  v.  Peres,  9  Wheat,  579,  in  which  Mr. 
Justice  Story  says,  in  reference  to  a  discharge  of  the  jury  be- 
cause they  were  unable  to  agree :  ''  The  prisoner  h&s  not  been 
convicted  or  acquitted  and  may  again  be  put  upon  his  defense." 

2.  The  second  exception  is  to  the  refusal  of  the  court  to  recall 
three  of  the  thirteen  jurors  constituting  the  r^ular  panel  who 
were  set  aside,  at  the  instance  of  the  solicitor,  until  the  others 
were  called,  in  order  that  the  causes  of  challenge  be  passed  on, 
and  they  tendered  before  proceeding  to  call  the  one  hundred 
jurors  summoned  on  the  special  venire. 

In  this  ruling  of  the  court  there  is  error,  and  those  jurors 
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ought  to  have  been  recalled  and  the  suffidency  of  the  causes  assign- 
ed for  the  challenges  enquired  iuto,  and^  if  found  competent,  the 
jurors  tendered  befc»re  seeking  any  from  those  of  the  special 
venire.  This  was  the  right  of  the  prisoner  and  it  ought  not  to 
have  been  denied.  The  list  of  special  jurors  is  in  aid  of  those 
of  the  original  panel,  and  only  such  are  to  be  taken  from  it  as 
are  required  to  form  a  jury,  after  the  original  panel  has  been  , 
exhausted,  without  completing  it.  This  l^al  right,  vesting  in 
the  prisoner,  to  have  the  jury  which  is  to  try  him  made  up  out 
of  the  regular  jurors,  where  a  sufficient  number  of  competent 
unchallenged  jurors  can  be  obtained,  and  if  not,  the  deficiency 
only  supplied  from  the  special  venire,  is  expressly  recognized  and 
declared  in  State  v.  Shaw,  3  Ired.,  532.  There,  one  of  the  reg- 
ular jurors  was  challenged  by  the  state  for  cause,  sustained  in 
the  court  below,  and  held  to  be  insufficient  in  law  upon  the  appeal ; 
and  it  was  argued  that  as  the  jurors  were  all  unobjectionable, 
the  exclusion  of  a  competent  juror  worked  no  harm  to  the  pris- 
oner, whose  right  was  not  to  select  acceptable  jurors,  but  to  ex- 
clude obnoxious  jurors  from  the  panel.  Upon  a  careful  exami- 
nation of  the  cases  supposed  to  sustain  this  view  {State  v.  Arthur, 
2  Dev.,  217  and  State  v.  Benton,  2  Dev.  &  Bat,  196),  Gaston, 
J.,  thus  states  the  law : 

*'  It  is  an  obvious  corollary  of  the  principles  thus  asserted,  if 
it  be  not  decided  by  the  case  (referring  to  State  v.  Benton)  that 
in  legal  contemplation  the  jurors  of  the  original  venire  consti- 
tute a  distinct  panel.  Where  that  panel  is  perused  or  gone 
through  with,  without  forming  a  jury,  any  individual  member 
thereof,  who  upon  the  challenge  of  the  state  has  been  set  aside 
to  see  whether  a  jury  might  not  be  formed  from  the  panel  with- 
out him,  miLfit  be  brought  fontard  and  challenged  or  taken  before 
another  panel  can  be  resorted  to.*' 

The  principle  thus  announced  applies  with  equal  force  to  the 
facts  of  the  present  <ti.se,  and  it  meets  our  full  concurrence. 
Indeed  this  case  is  more  favorable  to  the  prisoner,  as  it  docs  not 
ap)>e2ir  that  he  j>osr€smm1  any  |K*remptory   challenges,  up  to  the 
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completion  of  the  jury,  so  as  to  enable  him  to  free  it  fixini  sciinc 
of  the  latter  jurors  who  might  not  have  been  reached,  had  one 
or  more  of  those,  made  to  stand  aside,  been  called  and  accepted. 

There  is  error,  and  the  prisoner  is  entitled  to  have  the  venlict 
set  aside  and  a  venire  th  novo  awai-ded,  and  it  is  so  ordered.  This 
will  be  certified. 

Error.  Venire  tie  novo. 


STATE  V.  J.  MARION  OAKLAND. 

Homicide — Discharge  of  jury  before  verdict — Jeopardy — Trial- 
Jurors — Judged  Charge. 

1.  The  jury  were  considering  of  their  verdict  in  a  cnpital  case  fm-  ten  days 

and  upon  twice  coming  into  court  and  being  polled,  each  time  they  de- 
clnred  the  jury  would  never  agree,  and  the  court  directed  a  juror  to  be 
withdrawn  and  a  mistrial  entered  ;  Hddy  no  error,  and  the  prinoner  wx« 
not  in  jeopardy.  The  facts  found  by  the  court  are  conclusive,  but  the  lav 
reviewable. 

2.  Where  the  trial  in  such  case  was  removed  from  one  countv  to  another,  the 

prisoner  has  no  right  to  have  the  whole  transcript  of  the  record  read  to 
the  jury,  and  the  judge  properly  refused  to  allow  more  than  the  indict- 
ment and  so  ranch  of  the  record  as  showed  the  jurisdiction  of  the  court 
to  be  read. 

.'5.  A  juror  summoned  on  a  special  venire  is  qualified  to  serve  if  he  be  a  free- 
holder only.    The  Code,  gl738. 

4.  But  tales-jurors  and  those  of  the  original  panel  are  required  not  only  to  be 
freeholders,  but  to  have  paid  their  taxes  for  the  preceding  ye.ir,  which. 
under  section  1722,  is  the  year  preceding  the  one  in  which  the  t.ix 
returns,  from  which  jurors  are  selected,  are  laid  before  the  county  cmm- 
missioners.    Stale  v.  WalsoUf  86  N.  C,  624,  corrected. 

o.  The  finding  of  tlie  judge  in  the  court  below  us  to  whether  a  juror  has  paid 
such  tax  is  not  reviewable  on  appeal. 

G.  On  trial  for  murder  the  judge  charged  the  jury,  among  other  things,  ihat 
the  prisoner  is  not  required  to  prove  matters  of  excuse  or  mitignlion 
beyond  a  rea^^onable  doubt,  but  to  the  satisfaction  of  tlit*  jury;  "l^jtllK" 
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degree  of  proof  is  not  so  far  relaxed  that  he  luay  establish  them  by  a  bare 
preponderance  of  evidence,  but  must  do  80  to  the  satisfaction  of  the  jury  " ; 
Hehlf  no  error.  The  meaning  of  the  instruction  is,  that  the  jury  must  be 
Mitufied;  and  if  not  satisfied,  a  bare  preponderance  of  proof  will  not  do. 

(Siaie  V.  EUkk,  2  Wins.,  56;  ^ate  v.  MeOimsey,  80  N.  C,  377;  State  v.  Wash- 
ington,  89  N.  C,  ddo,  and  cases  cited;  SiuU  y.  Whitley,  88  N.  C,  691,  and 
cases  cited  ;  State  v.  Grijlke,  74  N.  C,  316 ;  Stale  v.  Wincrojt,  76  N.  C,  38 ; 
State  V.  WUth,  63  N.  C,  26,  approved ;  Slate  v.  Peter  Johruon,  3  Jones,  266  , 
Commoniceallh  v.  York,  9  Mete,  93,  and  State  v.  WaiwUf  86  N.  C,  624,  cor- 
rected). 

Indictment  for  murder  tried  at  Spring  Term,  1884,  of  Hen- 
UEBSON  Superior  Court,  before  GraveSy  J, 

This  case  was  removed  from  Buncombe,  and  the  whole  record 
was  made  a  part  of  the  statement  of  the  case  on  appeal.  When 
the  solicitor  for  the  state  announced  his  readiness  for  trial,  the 
prisoner  moved  for  his  discharge  upon  the  ground  that  he  had 
heretofore  been  in  jeopardy  upon  the  same  charge  which  he  was 
then  called  upon  to  answer.  Motion  overruled,  and  the  prisoner 
excepted. 

The  prisoner  then  moved  the  court  to  adjudge  u|x)n  the  reconi 
that  he  had  heretofore  been  tried  and  acquitted  of  the  crime 
charged  in  the  indictment,  and  that,  having  been  so  acquitted, 
he  could  not  be  put  upon  another  trial  for  any  offenw  under  this 
bill  of  indictment.  Motion  overruled,  and  the  pri.soner  ex- 
cepted. 

The  prisoner  asked  the  court  to  adjudge  upon  the  record  that 
he  had  be^n  heretofore  acquitted  of  the  charge  of  murder,  and 
to  adjudge  that  he  could  not  then  be  put  on  his  trial  for  any 
greater  offence  than  manslaughter.  His  Honor  'overruled  this 
motion,  and  directed  the  trial  to  proceed  upon  the  charge  of 
murder  as  preferred  in  the  indictment.     Prisoner  excepted. 

To  sustain  the  preceding  motions,  the  prisoner  relied  upon  the 
record  of  the  proceedings  had  before  Judge  Avery  in  the  superior 
court  of  Buncombe,  before  the  ca.so  was  transferred  to  Henderson 
county,  in  which  it  appeared  that  a  mistrial  had  been  ordered  upon 
the  ground  that  the  jury  \v(M*e  unable  !o  agree  upon  a  verdict. 
The  facts  in  refercace  to  this  are  statcM  in  the  nj)!i]ion  here. 
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In  selecting  the  jury^  one  Dalton,  summoned  on  the  special 
venire,  was  challenged,  and  being  sworn  on  his  voir  dirty  said, 
'^  I  owe  one  tax;  I  have  paid  all  except  the  last  tax."  The  judge 
was  of  opinion  that  it  did  not  appear  that  the  juror  had  not 
paid  his  tax  for  the  preceding  year,  and  adjudged  tiie  cause  of 
challenge  insufficient.  The  peremptory  challenges  allowed  to 
the  prisoner  were  exhausted  before  the  jury  was  completed.  The 
prisoner  excepted. 

Upon  proceeding  to  empanel  the  jury,  the  prisoner  asked 
that  the  entire  record  be  read  in  the  hearing  of  the  court  and 
jury.  The  court  directed  the  bill  of  indictment  and  so  much  of 
the  record  as  was  necessary  to  show  the  jurisdiction  ofthe  court 
to  be  read,  and  that  no  more  should  be.  The  prisoner  excepted, 
insisting  that  the  whole  transcript  should  be  read. 

There  was  only  one  exception  taken  to  the  instructions  given 
to  the  jury:  The  evidence  as  to  the  killing^  was  full,  lending 
to  show  a  legal  provocation  by  an  assault  and  mutual  combat, 
and  that  the  prisoner  acted  upon  the  principle  of  self-defence. 
The  court  charged  the  jury  that  "when  the  law  devolves  upon 
the  prisoner  the  burden  of  proof,  it  relaxes  the  rule  as  to  the 
degree  of  proof;  for  while  the  prosecution  is  held  to  the  rigid 
rule,  and  required  to  satisfy  the  jury  l)eyond  a  reasonable  doubt, 
when  the  prisoner  comes  to  show  his  matters  of  excuse  or  miti- 
gation, he  is  not  required  to  prove  these  mattei^  beyond  a  rea- 
sonable doubt,  but  he  is  required  to  prove  them  to  the  satisfac- 
tion of  the  jury,  but  the  degree  of  proof  is  not  so  far  relaxed 
that  he  may  establish  his  matters  of  excase  or  mitigation  by  a 
bare  preponderance  of  proof,  but  must  do  so  to  the  satisfaction 
of  the  jury."  This  instruction  was  excepted  to  upon  the  ground 
the  court  charged  that  a  greater  degree  of  proof  was  required  of 
the  prisoner  in  showing  excuse  or  mitigation  than  a  bare  pre- 
ponderance of  the  evidence. 

The  jury  found  the  prisoner  guilty  of  manslaughter,  and  he 
appealed  from  the  judgment  pronounced. 
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AUoimey-Generaly  for  the  State. 

Mewn.  M.  E.  Carter^  J.  H.  Merrimon  aud  Readty  Buebee  A 
Busbee,  for  prisoner. 

Ashe,  J.  The  first  three  exceptions  taken  by  the  prisoner 
related  to  the  right  claimed  by  him  to  be  disdiarged  by  conse- 
quence of  the  proceedings  had,  when  he  was  theretofore  on  trial 
under  the  same  bill  of  indictment,  in  the  superior  conrt  of  Bun- 
combe county,  before  the  case  was  removed  to  the  county  of  Hen- 
derson.   They  embrace  these  grounds : 

1.  That  he  had  theretofore  been  put  in  jeopardy  of  life  for 
the  same.ofience. 

2.  That  he  had  been  acquitted  of  every  offence  charged  in  the 
bill  of  indictment,  and  that  he  could  not  again  be  put  on  trial 
for  any  offence  charged  in  the  bill  of  indictment. 

3.  That  he  had  been  theretofore  acquitted  of  the  crime  of 
murder,  and  that  he  could  not  be  put  on  trial  again  for  any 
greater  offence  than  manslaughter. 

There  is  no  force  in  any  of  these  exceptions  :  As  to  the  jeop- 
ardy, it  is  now  well  settled  that  even  in  capital  trials  the  supe- 
rior courts  have  the  power  to  grant  a  mistrial  whenever  a  proper 
c:i^  fxxsurs  for  its  exercise.  And  whenever  a  judge  undertakes 
to  exercise  the  power,  he  must  distinctly  find  the  facts  and  set 
them  out  in  the  record.  When  he  does  so,  the  facts  are  conclu- 
sive, but  the  law  is  reviewable,  ^te  v.  McGimsey,  80  N. 
C,  377. 

In  this  case  the  judge  carefully  complied  with  the  require- 
ments of  the  law.  He  finds  as  facts,  that  the  case  was  com- 
mitted to  the  jury  in  the  afternoon  of  Friday,  March  23,  1883, 
Iwing  Friday  of  the  second  week  of  the  term.  The  jury  were 
{>ut  in  charge  of  a  sworn  officer,  and  were  kept  together  until 
Saturday,  March  31,  1883,  being  Saturday  of  the  third  and  last 
week  of  the  term,  about  four  o'clock  in  the  afternoon,  when 
the  jury  were  brought  into  court,  and  polled  in  presence  of  the 
prisoner,  and  in  response  to  questions  propounded  to  each  juror 
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by  the  court,  six  of  the  jurors  said  that  the  prisoner  was  not 
guilty,  and  six  said  he  was  not  guilty  of  murder,  but  was  guilty 
of  the  felonious  slaying.  The  jury  asked  for  further  instruc- 
tions, and  the  court,  after  instructing  them  upon  the  [loint  about 
which  instructions  were  asked,  sent  them  out  again  in  charge  of 
the  officer,  and  entered  an  order  upon  the  minutes  of  the  term 
that  the  term  of  the  court  should  be  prolonged  until  Monday, 
April  2,  1883,  unless  the  jury  should  soouer  agree  as  to  their 
verdict.  On  Monday,  April  2,  1883,  at  ten  o'clock  a.  m.,  the 
jury  came  into  court,  and  they  were  again  {Killed,  and  seven  of 
them  said  the  prisoner  was  not  guilty,  and  five  of  them  said  he 
was  not  guilty  of  murder  but  was  guilty  of  the  felonious  slay- 
ing. And  all  of  the  jury,  being  severally  interrogated  by  the 
court,  declared  tliat  they  did  not  believe  the  jury  would  ever 
agree.  The  court  found  as  a  fact  that  the  jury  could  not  agree, 
and  thereupon  ordered  that  a  juror  be  withdrawn  and  a  mis- 
trial had. 

There  is  no  error  in  this  ruling.  His  Honor  strictly  com- 
plied with  the  requirements  of  the  law,  and  the  facts  of  theciisc 
as  found  by  him,  without  question,  warranted  the  course  pur- 
sued. State  V.  Jefferson,  66  N.  C,  309 ;  State  v.  WadUnsiion^ 
89  N.  C,  535  ;  State  v.  HoneycuU,  74  N.  C,  391.  In  the  latter 
case  the  jury  had  the  case  six  day^,  and  on  Saturday  of  the  sec- 
ond week  of  the  term  came  into  court,  and,  being  polled,  it  wa^ 
found  as  a  matter  of  fact  that  they  could  not  agree,  and  it  was 
held  that  the  judge  committed  no  error  in  withdrawing  a  juror 
and  directing  a  mistrial.  But  tliis  is  a  stronger  case  than  that  for 
the  state  ;  for  here,  the  jury  were  twice  polled,  and  had  the  case 
ten  days  before  the  mistrial  was  ordered. 

We  hardly  think  it  necessary  to  notice  the  exception  taken 
upon  the  ground  of  a  former  acquittal,  for  there  could  be  no 
acquittal  without  a  vci-dict  of  not  guilty ;  and  here,  there  \va^ 
no  verdict.     There  could  be  none  so  long  as  the  jury  disagreed. 

The  prisoner's  fourth  exception  was  to  the  refusal  of  the  court 
to  allow  the  entire  record  of  the  proceedings  connected  with  the 
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trial  in  Buncombe  county  to  be  read  iu  the  hearing  of  the  jury. 
His  Honor  restricted  the  reading  of  the  record  to  the  bill  of 
indictmeDt  and  so  much  of  the  recoixl  as  showed  the  court  of 
Henderson  had  jurisdiction,  and  forbade  that  ])art  of  the  record 
in  r^ard  to  the  mistrial  to  be  read.  In  no  event  could  it  be 
read  in  the  hearing  of  the  jury  except  as  evidence  that  there  was 
no  issue  or  question  before  the  jury,  to  which  it  was  applicabh^ 
as  evidence.  Whether  the  prisoner  had  been  once  in  jeopardy, 
or  had  been  acquitted,  were  questions  exclusively  for  the  court. 
The  fifth  exception  was  to  the  refusal  of  His  Honor  to  allow 
the  prisoner's  challenge  to  Dalton,  who  had  been  summoned  a> 
a  juror  on  the  "special  venire,"  and  was  challenged  for  the  cause 
that  he  had  not  paid  his  taxes  for  the  preceding  year.  Thij« 
exception  is  groundless  for  several  reasons: 

1.  Because  the  act  of  assembly  only  requires  that  the  persons 
summoned  on  a  "special  venire"  should  ha  freeholders,  Thk 
Code,  §1738.  They  are  not  tales-jurors,  who  arc  required,  not 
only  to  be  freeholders,  but  to  have  paid  their  taxes  for  the  pre- 
ceding year,  as  is  required  of  jurore  on  the  original  panel.  >)ta(e 
V.  Whitiey,  88  N.  C,  691 ;  Lee  v.  Lee,  71  N.  C,  139. 

2.  Because  the  tax  of  the  preceding  year,  so  far  as  relates  to 
this  case,  refera  to  the  tax  due  for  the  year  preceding  the  first 
Monday  in  September,  1883.  Act  of  1868,  ch.  95,  §1;  Tin: 
Code,  §1722;  SUUe  v.  Grlffice,  74  N.  C,  316.  The  juror 
stated  that  he  had  paid  all  his  taxes  but  the  last.  The  last  tax 
was  that  due  on  the  first  of  September,  1883,  but  the  tax  of  the 
preceding  year  was  that  which  was  due  on  the  first  of  Septem- 
ber, 1882;  and  that  he  had  paid.  So  that  the  judge  did  not 
err  in  holding  that  he  had  paid  his  tax  for  the  preceding  year. 

3.  Because,  even  if  His  Honor  was  in  error,  his  ruling  upon 
the  question  was  conclusive  and  not  reviewable  as  to  the  iact. 
State  v.  Wincrofi,  76  N.  C,  38. 

We  take  occasion  here  to  correct  an   inadvertence  fallen  into 
by  the  court  in  the  case  of  State  v.  U  tf/«o??,  Hd  N.   C,  024, 
where  it  was  saiti  "the  precedinj;  year"  referred  to  the  year  pre- 
43 
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eding  the  finding  of  the  bill  of  indictment.  The  ([ualification 
of  the  juror  was  not  the  question  then  before  the  court,  but  only 
Avhether  the  exception  had  been  taken  in  apt  time;  and  conse- 
i|nently  the  court  did  not  give  a  critical  examination  to  the 
(juestion  of  qualification. 

The  next  and  last  exception  of  the  prisoner  was  to  the  instnu'- 
tions  given  by  His  Honor  to  the  jury,  and  the  ground  of  the 
(exception  is  that  the  court  charged  that  a  greater  degree  of  proof 
was  required  of  the  prisoner  in  showing  mitigation  or  excuse 
than  a  bare  preponderance  of  evidence.  The  charge  was: 
'^When  the  prisoner  comes  to  show  his  matters  of  excuse  or 
mitigation,  he  is  not  required  to  prove  these  matters  beyond  a 
reasonable  doubt,  but  he  is  required  to  prove  them  to  the  satis- 
faction of  the  jury;  but  the  degree  of  proof  is  not  so  far  relaxed 
that  he  may  establish  his  matters  of  excuse  or  mitigation  by  a 
hare  preponderance  of  proof,  but  must  do  so  to  the  satisfaction  of 
the  jury." 

We  are  unable  to  see  in  Avhat  respect  the  charge  of  His 
Honor  h  obnoxious  to  the  prisoner's  exception.  The  plain 
meaning  of  the  instruction  is,  that  a  bare  preponderance  of 
I)r()()f  will  not  do  to  show  matters  of  mitigation  or  excuse,  unless 
it  produces  satisfaction  of  their  truth  in  the  minds  of  the  jun\ 
We  can  well  conceive  of  cases  where  there  raav  be  a  bare  or 
slight  preponderance  of  proof  on  one  side,  which  yet  fails  to 
l)r(xluce  satisfaction,  and  still  leaves  the  mind  in  an  uncertain 
and  dubious  state.  His  meaning  evidently  is,  and  so  we  think 
any  one  would  take  it,  that  the  jury  must  be  aatisfied ;  and  if 
not  satisfied,  a  bare  preponderance  of  evidence  will  not  do. 

In  giving  the  charge,  His  Honor  seems  to  have  followed  with 
]>articularitv  the  rule  laid  down  by  this  court  in  State  v.  Willie, 
♦)3  N.  C,  26.  Before  that  case  was  decided,  there  had  preceded 
it  the  Commonwealth  v.  York,  9  Mete,  93,  and  State  v.  Pder 
Johnson,  3  Jones,  266.  In  the  former  case  the  court  held  that 
where  there  was  any  evidence  tending  to  show  excuse  or  mitiga- 
tion, it  is  for  the  jury  to  draw  the  proper  inferences  of  fact  from 
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the  whole  evidence,  and  to  decide  the  fact  on  which  the  excuse 
or  extenuation  depends,  according  to  the  preponderance  of  evi- 
dence; and  in  the  latter,  that  it  was  incumbent  on  the  prisoner 
to  establish  the  matter  of  excnse  or  extenuation  bevond  a  rea- 
i^onable  doubt.  The  error  in  both  of  these  cases  is  corrected  by 
this  court  in  Willis^  case;  Judge  Battle,  speaking  for  the  court, 
f5aid:  "  We  prefer  to  stand  super  vias  antiquas,  and  to  adhere  to 
the  rule  laid  down  in  Sttfie  v.  Kllick,  2  Winst.,  50.  In  that  cjise, 
the  erroneous  statement  we  had  inadvertently  made  in  State  v. 
Peter  Johnson,  that  it  was  incumbent  on  the  prisoner  to  establish 
the  niattei*s  of  excuse  or  extenuation  beyond  a  reasonable  doubt, 
is  corrected.  In  it,  is  also  corrected  what  we  also  consider  as 
erroneous  in  the  decision  of  the  court  in  (  hmmontvealth  v.  York, 
that  the  matter  of  excuse  or  extenuation  whic^h  the  prisoner  is  to 
prove  must  be  decided  accortling  to  the  preponderance  of  evi- 
<len(M?.«  It  is  more  correct,  we  think,  that  they  nuist  be  jiroved 
to  the  ant Isf action  of  the  jury.^'  It  was  so  held  in  State  v.  Ellick, 
where  the  court  say,  when  it  is  proved  that  one  has  killed  inten- 
tionally with  a  deadly  weapon,  the  burden  of  showing  justifica- 
tion, excuse  or  mitigation  is  on  him,  and  the  jury  must  be  aatis- 
fied  by  the  testimony  that  the  matter  offered  in  mitigation 
ix  true.  And  the  same  principle  is  laid  down  in  Foster,  at  page 
2f>0,  where  it  is  said,  whoever  would  shelter  himself  under  the 
plea  of  provocation  must  prove  his  case  to  the  satisfaction  of  the 
jury.  The  presumption  of  law  is  against  him  till  the  presump- 
tion is  repelled  by  contrary  evidence.  This  exception  of  the 
piisoner  cannot  be  sustained  without  overruling  the  case  of  State 
\\  Willis,  snpra,  which  has  been  repeatedly  approved  by  adjudi- 
<'ations  of  this  court.     Let  this  be  certified. 

Xo  error.  Affirmed. 
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STATE  V.  JOSEPH  MAZON. 
Oath,  admnistrcttion  of  to  witneets — Homicide — Jadge^a  Char^e^ 

1.  An  nnih  administered  snhstantinlly  in  the  form  prescribed  by  statute  in  Hit- 

ficient,  and  hence  it  was  held  that  the  omission  of  a  witness  to  repeat  ihe- 
words  "so  help  me  God,"  is  not  assignable  for  error.  The  words  are  no 
part  of  the  oath. 

2.  A  witness  for  the  state  was  required  to  swear  that  his  evidence  "against"  the- 

prisoner  at  the  bar  shall  be  the  truth.  Sic,. ;  Heldy  that  the  oath  exacts  froiu^ 
the  witness,  under  penalties  of  perjury,  all  he  knows  material  to  theissue^ 
and  comprehends  as  well  what  mitigates  as  what  tends  to  estalish  guilt. 
But  the  court  recommend  that  the  form  prescribed  by  law  be  followed. 

15.  The  rule  laid  down  in  Wiilu^  case,  63  N.  C,  26,  that  the  burden  of  proving 
matter  of  mitigation  rests  upon  the  prisoner,  &c.,  and  affirmed  by  re- 
peated decisions  of  the  court,  is  the  settled  law  of  this  state. 

4.  The  court  charged  the  jury  in  this  case  that  "if  deceased  attacked  withiiie 
rock  and  knife,  the  prisoner,  not  having  provoked  the  fight  nor  willing  i>*- 
engage  in  it,  might  use  the  necessary  means  of  self-defence,  but  the  jtiry 
aiid  not  the  prisoner  must  judge  of  the  necessity.  And  if  a  dendly 
weapon  was  used,  and  the  attack  indicated  a  purpose  to  endanger  the  i>ris^ 
oner's  life  or  inflict  great  bodily  harm,  he  was  not  compelled  to  flee,  biik 
might  defend  his  person  and  pursue  his  adversary,  to  disarm  him,  but  f  »r 
no  other  purpose'';  J/e/c/,  no  error. 

(State  V.  Pmjlor,  89  N.  C,  693 ;  State  v.  WUtis,  62  N.  C,  26 ;  State  v.  EHiet,  1^ 
Winst.,  56;  State  v.  Haywood,  Phil.,  376;  State  v.  Smith,  77  N.  C,  488; 
Sfate  v.  Brittain,  89  N.  C,  481 ;  State  v.  J/aiTw,  1  Jones,  190),  approved. 

Indictment  for  murder  tried  at  Spring  Term,  1883,  of  Folic 
Superior  Court,  before  Shippy  J, 

Verdict  of  guilty;  judgment;  appeal  by  the  prisoner. 

Attorney- General,  for  the  State. 

Messrs.  W,  J.  Montgomery^  D,  Schenck  and  Beade,  Busbec  &- 
Busbecy  for  the  prisoner. 

Smith,  C.  J.  The  prisoner  is  charge<l  in  the  bill  of  iiulict- 
ment  with  the  murder  of  C.  F.  Lawrence,  committed  in  the 
month  of  June,  1882,  and  rm  his  trial  before  the  jury  was  found 
guilty. 
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1.  The  first  exception  presente<l  in  the  record  is  to  the  form  of 

the  oath  taken    by  the  witnesses,  none  of  them   repeating  its 

•closing  words  and  making  a  personal  appropriation  of  them  to 

himself  by  adding  "so  help  me  God,"  and  especially  to  the  man- 

ner  in  which  the  witnesses  for  the  state  were  sw^orn. 

The  oath  prescribed  by  the  statute  to  be  administered  to  every 
-witness  in  a  capital  trial  is  as  follows: 

"  You  swear  (or  affirm)  that  the  evidence  you  shall  give  to  the 
■court  and  jury  in  this  trial  between  the  state  and  the  prisoner  at 
ihe  bar  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  so  help  you  God,"  Bat.  Rev.,  eh.  77,  §6,  par.  34;  and  then 
the  witness  is  directed  to  repeat  "so  help  me  God,"  and  kiss  the 
Holy  Gospels,  §1. 

The  oath  was  thus  taken  by  (he  witnesses  of  the  prisoner,  ex- 
•cept  in  the  omission  to  repeat,  while  it  was  administered  to  those 
■of  the  state  in  this  changed  phraseology': 

"You  solemnly  swear  the  evidence  that  you  and  each  of  you 
•shall  give  to  the  honorable  court  and  jury  against  Joe  Mazon, 
(he  prisoner  at  the  bar,  shall  be  the  truth,  the  whole  truth,  and 
tiothing  but  the  truth,  so  help  you  God,"  with  the  like  omission. 

The  discrepancy'  in  the  manner  of  swearing  the  two  classes 
Hif  witnesses  was  not  observed  by  the  judge,  solicitor  or  prisoner's 
•counsel  while  the  trial  was  in  progress,  nor  until  after  the  charge; 
the  jury  had  retired  to  consider  the  case  and  make  up  their  ver- 
•diet.  Then  it  was  discovered  by  prisoner's  counsel,  and  the  fact 
Avas  made  known  to  the  judge  and  an  exception  thereto  noted. 

How  this  oversight  occurred,  and  why  a  different  oath  was  ad- 
ministered to  the  separate  claases  of  witnesses  when  the  law  fur- 
nishes one  form  for  all,  is  unexplained,  nor  does  any  satisfactory 
reason  therefor  occur  to  us.  It  is  a  singular  circumstance  that 
the  regular  mode  of  swearing  one  set  of  witnesses  should  have 
been  pursued  and  another  mode  adopted  for  the  others,  and  this 
<iot  communicated  by  counsel  until  after  the  cause  had  passed 
into  the  hands  of  the  jury. 

But  we  are  of  opinion  that  the  omission  and  variation  do  not 
<;onstitute  such  sul)stantial  departure"*  from  the  ]>rovisions  of  the 
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Statute  as  to  fatally  infect  the  verdict  and  entitle  the  prisoner  U> 
another  jury.  The  general  assembly  could  not  have  intended, 
in  putting  in  form  the  different  oaths  to  be  taken  by  officers, 
public  agents  and  others  to  insure  the  faithful  performance  of 
their  respective  duties,  to  prescribe  an  inflexible  iron  formula, 
admitting  of  no  deviation  in  Avords,  while  the  suletance  is  pre- 
served; but  rather  to  direct  and  point  out  the  essential  matters 
to  l)e  embraced  in  the  oath. 

To  hold  invalid  an  oath  that  did  not  follow  the  verv  wonid  of 
the  statute,  might  prove  disastrous  to  the  public  interests.  "Per- 
jury and  slander,"  in  the  language  of  the  supreme  court  of  Ten- 
nessee, "could  often  find,  in  slight  variances  from  the  prescribed 
forms  of  oath,  the  means  of  escape  from  condign  punishment 
which  justice  invokes.  Undoubtedly  an  oath,  administered  sub- 
stantially according  to  the  prescribed  form,  will  be  valid,  and  if 
taken  falsely  the  party  will  be  guilty  of  perjury."  A%ar]j  v. 
Wilhite,  21  Tenn.,  434. 

"The  legislature  did  not  design,"  sjiys  Green,  C  J.,  *'to 
prescribe  the  precise  form  of  the  oath,  the  slightest  deviation 
from  the  phraseology  of  which  would  prove  fatal,"  Siafew  Day- 
lor,  3  Zab.  (X.  Y.),  49. 

"As  to  the  form  of  the  oath,  when  it  is  presiTibed  by  statute,'' 
remarks  Mr.  Bishop,  "  the  statute  is  to  be  construed  in  some 
sense  directory  only,  so  far  at  least  that  a  departure  from  the 
words,  in  matter  not  of  substance  but  of  form  merely,  does  not 
exempt  the  person  taking  it  from  the  pains  of  perjury."  2 
Bish.  Cr.  Law,  §§862,  982.  / 

A  witness  for  the  state  was  required  to  swear  that  his  evidence 
given  "  against  Joe  Mazon,  the  prisoner  at  the  bar,  shall  l)e  the 
truth,"  &c.,  and  this  the  counsel  interprets  i\s  imposing  an  obli- 
gation upon  the  conscience  of  the  witness  to  testify  truly  where 
his  testimony  is  adverse,  which  does  not  rest  upon  his  conscience 
where  it  may  be  favorable  to  the  prisoner.  If  this  criticism 
were  well  founded,  it  would  be  />f  *z:rcat  force  ;  but  in  our  opinion 
it  is  not  uarrantc'l  bv  the  form  of  the  oath  taken. 
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lu  a  general  sense  every  witness  is  understood  to  tcfstify  i'or 
the  party  introducing  him,  and  the  aggregjite  evidence  oilbrod 
is  the  evidence  of  such  ]mrty.  Xo  distinction  is  drawn  bet\v(x.'ii 
such  as  sustains  the  one  side  or  the  other.  The  testimony  is 
said  to  be  for  the  state  or  for  the  accuseil,  accordingly  as  it  j)r<)- 
eeeds  from  witnesses  produced  by  the  one  or  the  other. 

If  a  witness  be  produced  and  sworn  for  the  King,  yet  if  that 
witness  allege  any  matter  in  his  evidence  that  is  for  the  prison- 
er's advantage  (as  many  times  they  do)  tliat  stands  as  a  testimony 
on  oath  for  the  prisoner  as  well  as  for  the  King.  Kegularly  the 
King*s  evidence  w  given  upon  oath  against  the  prison er,  and  ought 
not  to  be  admitted  otherwise  than  upon  oath.  2  Hale  P.  C, 
283,  284. 

In  4  Chitty's  Criminal  IjJIW,  .'513,  this  form  is  given  forswedr- 
ing  a  witness  for  the  King: 

"The  evidence  which  you  and  every  of  you  shall  give /bro a/ 
sovereign  Lord,  The  King,  againnt  the  prisoner  at  the  bar  shall  be 
the  truth,  the  whole  truth  and  nothing  !)ut  the  truth,  so  help 
vou  God."  It  ainnot  admit  of  doubt  that  such  an  oath  reache- 
the  c»onscience  of  the  witness  and  exacts  from  him,  form  under 
the  penalties  of  perjury,  a  disclosure  of  all  that  he  knows 
material  to  the  issue  of  the  prisoner's  guilt,  and  comprehends 
just  as  much  what  mitigates  or  excuses  the  charge  as  what  tend  - 
to  establish  the  prisoner's  guilt. 

kSulistantially  the  obligations  assumed  under  either  fcirni  of  oatli 
arc  the  same,  and  perjury  may  be  assigned  in  the  corrupt  with- 
iiolding  of  known  facts  favorable  to  the  accused  in  tlu*  one*  (asc 
as  well  as  in  the  other. 

In  reaching  this  conclusion  we  wish  to  mark  our  docide<l  dis- 
approval of  the  practice  of  departing  from  well  established  forms, 
and  the  more  so,  where  they  have  been  prepared  artd  })resoriho(l 
by  the  law-making  power. 

The  other  branch  of  the  exception  bjised  upon  the  omi.-sion  (<• 
repeat  the  woixls  "so  help  me  God  "  by  the  witness  is  ((jiuiiiy 
untenable.     Indecfl,  the.very  point  is  disposed  o!'  in  the  icrcnt 
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<'aso  of  Sfnic  v.  Faylor,  89  N.  C,  539,  and  we  slumkl  be  content 
with  a  simple  reference  to  it,  but  that  we  find  the  same  ruling  to 
liave  been  made  in  the  court  of  Queen's  Bench  in  llie  LancaMer 
<(•  CarHs/e  Railway  Co.  v.  Heaion,  8  Ellis  &  Black  (92  E.  (\ 
L.  Rep.),  902.  In  that  case,  the  same  words  prescribed  in  the 
statute,  *^so  help  me  God,"  were  omitted  in  taking  the  oadi. 
L()i{D  Campbell,  C.  J.,  in  answer  to  the  objection,  said  tiie 
words,  *•'  so  help  me  God,"  were  not  i>art  of  the  oath.  They  only 
])«>int  out  the  mode  of  administering  it,  adding,  and  such  wa.« 
the  decision  in  Solomon  v.  Miller,  3  Exch.  (W.  H.  &  G.),  778. 

The  testimony  pnKluced  by  the  state  to  support  the  charge 
was  in  substance  this : 

The  prisoner,  deceased  and  others  were  in  the  employment  of 
the  Spartanburg  and  Asheville  railroad  company,  under  the  con- 
?rol  of  one  Cook,  who  on  the  day  of  the  homicide,  ordered  the 
**  push-car"  to  be  put  on  the  track.  The  prisoner  came  out  of 
the  tool-house,  with  a  green  hickory  stick  in  his  hands  some 
three  feet  in  length  and  one  and  a  half  inches  thick,  which  the 
deceased,  not  himself,  had  been  directed  to  bring  out  to  be  mad* 
into  a  handle  for  a  hammer.  Cook  directed  him  to  put  the  stick 
on  the  ear  and  go  to  work,  instead  of  which  he  retained  it,  a 
part  of  the  time  resting  upon  his  shoulder.  Cook,  while  walk- 
ing behind  the  moving  car,  some  90  or  100  yards  from  it,  saw 
the  prisoner  and  deceased  in  the  road,  in  a  quarrel,  and  hastened 
towards  them.  When  about  half  way  he  heard  the  prisoner 
call  the  deceased  a  damned  liar,  the  latter  then  standing  on  the 
track  and  looking  down.  The  prisoner  advanced  on  him,  when 
ilcveased  |)ickcd  up  a  rock  and  threw  it  at  the  prisoner,  a  part  of 
it  striking  him  on  the  breast. 

The  parties  then  approached  each  other  and  met,  and  prisoner, 
with  the  stick  in  both  hands,  gave  a  blow  on  the  side  of  the  bead 
of  the  deceased,  who  seemed  to  be  dodging,  and  knocked  him 
down.  In  attempting  to  rise,  a  second  blow  was  given.  The 
deceased  had  a  knife  in  his  hand,  and  while  apparently  dodging, 
shifted  it  from  one  hand  to  the  other..  The  blow  on  the  hetd 
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brought  on  conciisBion  of  the  brain  fmm  which  death  ensued  in 
;i  few  hotirs.  There  \vas  some  evidence  of  threats  and  pi*evions 
ill  will  on  the  part  of  the  prisoner  towards  the  deceased. 

The  witnesses  for  the  prisoner  gave  a  somewhat  different  ver- 
sion of  the  matter.  They  represent  that  the  offensive  words, 
**  damned  liar,"  first  came  from  the  deceased,  and  in  response  were 
i^fpeatcd  by  the  prisoner  and  applied  to  the  former;  that  when 
the  rock  struck  the  prisoner,  the  deceased  run  at  him  with  an 
Often  knife,  and  when  near  enough  was  felled  to  the  ground  by 
the  blow  given  by  the  prisoner,  and  a  second  blow,  over  the 
shoulder,  was  stricken  after  deceased  had  fallen  from  the  fii*st; 
that  deceased  had  carried  his  knife  for  200  or  300  yards,  and  it 
was  seen  by  prisoner  put  up  under  his  sleeve;  that  when  the 
parties  came  together  after  the  throwing  of  the  rock,  the 
deceased  went  under  the  prisoner,  with  his  knife  in  hand,  bent 
as  if  about  to  cut  with  it,  both  advancing  to  the  fight. 

This  summary  of  the  evidence  is  sufficient  for  a  proper  under- 
standing of  the  charge  and  the  exceptions  to  it  now  to  \ye  re- 
viewed on  the  prisoner's  appeal. 

These  instructions  were  asked  for  the  prisoner  upon  the  differ- 
ent aspects  of  the  evidence: 

1.  If  the  jury  find  that  the  prisoner  killed  deceased  with  a 
stick  of  the  dimensions  prescribed,  the  rule  laid  down  in  State  v. 

Willisy  that  the  burden  of  showing  matter  in  mitigation,  excuse 
or  justification  to  the  satisfaction  of  the  jury  rests  upon  the 
|>risoner,  docs  not  apply,  and  if  the  jury  have  a  reasonable 
doubt  upon  the  whole  evidence,  the  prisoner  is  entitled  to  it. 

2.  If  the  matter  in  mitigation,  excuse  or  justification  arise  out 
of  the  evidence  adduced  for  the  state,  the  burden  is  not  on  the 
prisoner,  and  he  is  entitled  to  the  benefit  of  any  doubt  arising 
therefrom. 

3.  If  the  parties  fought  upon  a  sudden  quarrel  by  consent, 
with  deadly  weapons  and  on  equal  terms,  no  undue  advantage 
being  taken,  the  killing  is  manslaughter. 

4.  If  the  prisoner  was.  assaulted  by  the  deceased  with  the 
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rock  und  ira mediately  resented  the  blow  by  killing  the  deceased^ 
acting  ia  heat  of  blood,  his  ofTeuce  is  manslaughter. 

5.  If  the  deceased  after  throwing  the  rock  immediately 
advanced  on  the  prisoner  with  a  drawn  knife,  intending  to  kill  or 
inflict  some  great  bodily  harm,  the  prisoner  was  not  bound  ta 
retreat,  but  had  a  right  to  stand  his  ground  and  kill  thedeoeased^ 
and  not  only  to  do  this,  but  to  pursue  his  assailant  till  out  of 
danger  himself,  and  if  in  the  conflict  that  followed  he  slew 
his  adversary,  it  would  be  justifiable. 

6.  If  when  the  prisoner  gave  the  fatal  blow  he  had  reasona- 
ble ground  to  believe,  and  did  believe,  that  deceased  was  about 
to  take  his  life  or  inflict  some  great  bodily  harm,  he  had  a  right 
to  defend  himself,  and,  if  necessary,  kill  the  assailant. 

In  response  to  the  prayer  for  instructions,  the  court  proceeded 
to  charge  the  jury  as  follows : 

After  describing  the  several  grades  of  homicide  and  declarint^ 
the  instrument  used  to  be  a  deadly  weapon,  to  which  there  was 
no  exception,  the  court  said : 

1 .  If  the  prisoner  made  the  threats,  prepared  the  stick  with  a 
view  of  provoking  and  bringing  on  the  fight,  and  did  provoke 
and  bring  it  on,  with  intent  to  use  the  stick  and  kill  ihc  deceased, 
iiis  crime  would  be  murder  in  killing  him. 

2.  If  the  affray  was  sudden,  both  parties  being  willing  t<v 
fight,  and  no  undue  advantage  taken  by  the  prisoner,  the  killin;^ 
would  be  manslaughter. 

3.  If  the  deceased  made  the  attack  with  the  rock  an<l  a  knife, 
the  prisoner  not  having  provoked  it  nor  willing  to  engage  in  it, 
then  the  prisoner  in  self-defence  might  use  the  necessciry  means 
therefor,  and  that  the  jury,  not  the  prisoner,  must  judge  of  tlie 
necessitv. 

4.  If  a  deadly  weapon  was  used  and  the  attack  on  the  pris- 
oner made  so  as  to  indicate  a  purpose  to  endanger  life  or  inflict 
great  bwlily  harm,  he  was  not  compelled  to  flee,  but  had  a  right 
to  defend  his  pei*son  and  to  pursue  his  adversary  to  disarm  him, 
but  for  no  other  purpose 
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At  the  close  of  the  charge  and  at  the  instance  of  the  prison- 
er's counsel  and  Ins  suggestion  that  the  jury  had  not  been 
directed  in  case  they  had  a  reasonable  doubt  of  the  guilt  of  the 
accused,  the  court  added  that  if  the  jury  had  a  reasonable  doubt 
as  tf)  the  fact  of  the  homicide,  the  prisoner  was  entitled  to  the 
lienefit  of  it. 

The  two  first  instruc?tions  asked  are  but  an  effort  to  induce 
the  court  to  reconsider  and  reveree  its  repeated  rulings  in  the 
assertion  and  enforcement  of  the  doctrine  declared  in  the  care 
referred  to.  State  v.  Willis,  6*3  X.  C,  26,  and  the  preceding  cases 
of  State  V.  Ellicky  2  Winst.,  56,  and  State  v.  Haywood,  Phil., 
:>76,  and  which  has  since  been  affirmed  in  State  v.  Smith,  77  N. 
C,  488;  State  v.  Brittain,  89  X.  (\,  481,  and  State  v.  Garland, 
at  this  term,  ante,  668. 

If  anything  can  be  settled  and  put  at  i*est  by  judicial  decisions, 
this  principle  has  been,  and  we  cannot  now  permit  it  to  be  drawn 
in  question  without  impairing  the  confidence  which  ought  to  be 
reposeil  in  the  integrity  and  stability  of  the  judicial  administra- 
tion of  the  law. 

The  third  instruction  requested  was  given  in  substantially 
similar  terms. 

The  response  to  the  fourth  instruction,  conforming  more  to 
the  aspect  of  the  evidence  favorable  to  the  prisoner,  differs  from 
that  requested  by  inserting  the  additional  words,  "  he,  the  pris- 
oner, not  being  willing  to  engage  in  the  fight  and  not  provoking 
it,"  and  concluding  that  "the  jury,  not  the  prisoner,"  must  judge 
of  the  necessity  of  the  means  employed  in  repelling  the  assault. 
The  modification  gives  to  the  prisoner  all  the  protection  the  law 
affords  him  in  mitigation  of  his  act  by  reason  of  the  heat  of 
blood.  But  it  was  proper  to  qualify  the  general  proposition,  by 
excluding  the  idea  of  the  I)risoner^s  voluntary  participation  in 
bringing  on  or  provoking  the  fight,  or  that  the  law  made  him 
the  judge  of  the  necessity  of  resort  to  a  deadly  weapon,  instead 
of  leaving  to  the  jury  to  deterniinc  whether  he  ha<l  reasonable 
irn»nn<ls  for  his  roiuluct. 
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The  la^^t  instruction  varies  from  that  asked  in  <ine  niati'iial 
particular  only,  and  of  this  the  prisoner  cannot  complain.  The 
jury  were  told  that  the  prisoner  not  only  was  not  conipelkHl  to 
flee  from  the  fierce  impending  assault  which  menaced  liie  (»r 
great  bodily  harm,  "but  had  the  right  to  pursue  his  adversary 
for  the  purpose  of  disarming  him,  and  for  no  other,"  but  tliev 
were  not  directed,  in  the  words  of  the  pmyer,  that  the  prisoner 
could  pursue  his  assailant  till  out  of  danger  himself,  and  if  a 
conflict  was  thus  brought  ou  and  the  prisoner  killed  the  deceased, 
this  act  would  be  justifiable.  The  charge  is  more  appropriately 
guarded  in  confining  the  pursuit  of  the  deceased  to  the  object 
of  disarming  him  and  averting  personal  peril  to  himself. 
Human  life  is  sacredly  guarded  by  the  law,  and  while  indul- 
gence is  shown  to  passion  suddenly  aroused  by  adequate  legal 
provocation,  as  an  infirmity  in  nature',  life  can  never  be  lawfully 
taken  unless  when  another  is  put  in  imminent  peril,  and  then 
only  where  there  are  no  reasonable  means  of  protecting  it  hut  to 
take  the  life  of  the  assailant.  State  v.  Eilick,  supra,  and  authori- 
ties referred  to;  State  v.  Harris,  1  Jones,  190. 

The  court  might  have  declined  giving  this  instruction  as  not 
called  for  in  any  view  of  the  evidence.  When  the  deceased  fell 
under  the  first,  the  mortal  blow,  and  was  struggling  to  get  up, 
it  can  hardly  be  said  that  this  and  the  next  which  fell  upon  his 
shoulders  were  in  self-defence  and  for  the  prisoner's  safety,  aod 
this  is  the  most  favorable  aspect  of  his  case. 

Upon  the  whole,  we  think  the  charge  obnoxious  to  none  of  the 
objections  so  earnestly  urged  in  the  efibrt  to  save  his  life. 

The  case  seems  to  have  been  fairly  explained  to  the  jur}*, 
and  the  conclusion  they  have  reached,  under  the  directions  of  the 
court,  we  must  leave  undisturbed. 

There  is  no  error,  and  this  will  be  certified  to  the  end  that  the 
c(»urt  below  proceed  to  judgment  according  to  the  verdict. 

No  error.  Affirmed. 
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.      -STATE  V.  JOHN  TWIGGS. 
Appeal — Certiorari — Discharge  of  jury  before  verdict, 

1.  No  appeal  lies  from  an  order  directing  a  mistrial  and  discharging  the  jury 

before  verdict;  and  in  this  case  the  prisoner  is  not  entitled  to  the  writ 
of  certiorari  because  it  is  not  shown,  by  the  facts  set  out  in  his  petition, 
that  the  jury  were  improperly  discharged. 

2.  The  denial  of  the  certiorari  does  not  preclude  the  prisoner  from  setting  up, 

on  another  trial,  the  defences  relied  upon  in  his  petition. 

\  Stale  V.  Bailey,  Go  N.  C,  426 ;  State  v.  Jefferson,  66  N.  C,  309 ;  StaU  v.  Wise- 
mafif  68  N.  C,  203 ;  State  v.  Honeyeuiiy  74  N.  C,  391 ;  State  v.  MeOimaey,  80 
N.  C,  377 ;  State  v.  Locke,  86  N.  C,  647  ;  State  v.  Washington,  89  N.  C, 
535,  cited  and  approved). 

Indictment  for  murder  tried  at  Fall  Term,  1883,  of  Ruth- 
erford Superior  Court,  before  Gilmer,  J. 

The  prisoner  appealed  from  the  ruling  of  the  court  below. 

Aitonieif' General t  for  the  State. 
Mr.  3L  H,  Justice,  for  prisoner. 

Smith,  C.  J.  The  prisoner  being  put  upon  his  trial  on  hi.s 
plea  of  not  guilty,  and  the  testimony  and  argument  of  counsel 
having  been  heard,  the  jury,  after  being  charged  by  the  court  at 
midday  of  Wedne8<lay  of  the  second  and  last  week  of  the  term, 
retired  to  consider  the  case  and  to  make  up  their  verdict.  They 
returned  into  court  the  next,  and  again  the  following  day,  and 
declared  their  inability  to  come  to  an  agreement,  and  were 
directed  to  return  to  their  room  and  consult  further.  They 
came  a  third  time  into  court  on  Saturday  and  announced  the 
same  result.  Thereupon  the  court  interrogated  the  jurors  sep- 
arately as  to  the  probability  of  their  arriving  at  a  verdict,  and, 
receiving  the  same  answer  from  each,  some  of  them  saying  they 
could   not  agree  if  kept  together  a  month,  and  finding    and 
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adjudging  the  fact  of  their  inability  to  come  to  an  agreemeDt, 
ordered  a  mistrial  and  the  jury  to  be  discharged. 

There  was  evidence  adduced  on  the  trial  which  the  prisoner 
claimed  secured  to  him  the  benefits  of  the  amnesty  act. 

Upon  these  grounds  the  prisoner  demanded  his  dischai^e,  and 
from  the  refusal  of  the  court  to  grant  it  he  appeals. 

It  is  settled  by  a  series  of  adjudiaitions  that  no  appeal  lies  in 
ii  criminal  action  until  after  the  rendition  of  final  judgment  in 
the  cause.  Slate  v.  Bailey ^  65  N.  C,  426 ;  State  v.  Jefferson,  GO 
X.  C,  309  ;  State  v.  Wiseman,  68  X.  C,  208,  which  were  all 
.cases  of  capital  felony,  and  the  error  assigned  was  in  discharging 
the  jury  without  a  verdict.  This  appeal  must  be  disposed  of  as 
were  the  other  appeals  by  an  order  of  dismission.  This  will  Ik? 
certified. 

Smith,  C.  J.  Failing  in  his  appeal  the  prisoner  applies  tor 
the  writ  of  certiorari  to  bring  up  the  record  to  the  end  that  (he 
correctness  of  the  ruling  of  the  court  in  refusing  his  discharge 
may  be  examined  and  determined. 

The  petition  simply  states  that  the  jury  retired  to  their  mom 
at  1  o'clock  p.  M.,  of  Wednesday  of  the  last  week  of  the  term, 
and  not  having  agreed,  were  discharged  on  Satuixlay  fc»llo\ving. 
Xo  facts  are  set  out  to  show,  nor  are  any  averments  niadc,  that 
this  was  not  a  legitimate  exercise  of  judicial  power  biised  upn 
an  ascertained  inability  to  agree,  which  we  must  assume  to  k* 
the  case  upon  the  rule,  omnia  pnesumuntur  rile  esse  acta,  until 
there  be  evidence  or  allegations  to  the  contrary.  So  far  from 
this,  the  j)etiti()ner  states  that  the  jury  were  kept  together  for 
four  days  in  consequence  of  their  disagreement,  and  were  only 
relejised  and  allowed  to  separate  on  the  last  day  of  tlie  term. 
The  petition  shows  no  facts  sufficient  to  warrant  the  awanl  of 
the  writ. 

If  we  were  allowed  to  look  outside  of  the  petition  into  the 
case  disclosed  in  the  transcript  sent  up  on  the  appeal,  it  would 
furnish  no  aid  in  support  of  the  application,  for  there  it  appears 
that  the  jurors  were  separately  examined  and  their  answci-s  uitli 
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the  accompanying  circumstances  convinced  the  judge,  and  he  so 
finds  the  fact  to  be,  that  an  agreement  was  impracticable  and  the 
longer  confinement  of  the  jury  would  lead  to  no  result.  He 
haHy  under  these  circumstances  and  his  finding  their  inability  to 
arrive  at  a  verdict,  the  right  to  onler  the  mistrial.  If  there  had 
been  error  in  the  ruling,  the  remedv  is  onlv  by  certiorari  and  in 
this?  way  only  can  our  revisory  jurisdiction  in  such  case  be  exer- 
cised. The  matter  is  settled  by  former  adjudications.  State  v. 
Jefferson,  Gi)  X.  C,  309;  State  v.  Honeycutt,  74  X.  C,  391; 
State  V.  McGimsey,  80  X.  C,  377  ;  State  v.  Loclce,  86  X.  C, 
647 ;  State  v.  Washingtouy  89  X.  C,  535  ;  and  State  v.  IfV/M-  . 
ington  and  State  v.  Garland,  decided  at  this  term. 

The  other  ground  of  complaint  that  the  prisoner's  case  comes 
within  the  provisions  of  the  act  for  amnesty  and  panlon  (acts 
1 872-73,  ch.  181 ),  and  he  is  entitled  to  be  released,  depends  upon 
facts  that  have  not  been  passed  on  and  ascertained,  and  in  refer- 
ence to  which  we  have  the  testimony  of  the  witnesses,  and  it 
<'annot  now  be  considered. 

This  defence,  if  it  be  well  founded,  as  well  as  the  legal  conse- 
<luen<H?s  of  the  disbanding  of  the  jury,  may  be  set  up  on  the 
trial  of  the  prisoner,  if  he  shall  be  so  advised  ;  and  the  denial  of 
his  present  application  is  not  intended,  as  was  said  in  Washing- 
ton'* s  case,  to  pre(*lude  him  from  doing  so. 

Motion  denied. 
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Homicide — Eviden  ce. 

The  prisoner  and  bis  sister  were  examined  as  witnesses  in  Jiis  behalf,  from 
which  it  appears  that  the  prisoner,  having  heard  that  an  improper  intimacy 
existed  between  his  sister  and  the  deceased,  and  that  the  latter  was  about  to 
leave  the  neighborhood,  went  to  see  him  and  urged  him  to  marry  her  be- 
fore be  left.  The  deceased  peremptorily  refused  to  do  so,  and  thereupon  a 
difficalty  ensued  in  which  the  prisoner  killed  the  deceased.  In  reply  to  the 
testimony  of  the  female  witness  and  to  contradict  her  and  the  prisoner,  the 
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state  inlro<luced  a  letter,  written  by  the  deceased  to  the  female  witness  tbe 
night  before  the  homicide,  addressed  to  but  never  received  by  her;  Hdd^ 
on  trial  for  murder : 

( 1 )  Upon  an  inspection  of  the  testimony  and  the  letter,  as  set  out  in  the 
record,  that  the  latter  does  not  contradict  the  former,  and  it  was  therefore 
incompetent  for  that  purpose. 
-  (2)  The  letter  was  not  competent  to  prove  any  fact  stated  by  the  deceased, 
nnd  especially  that  he  intended  to  marry  her,  because  in  this  view  it  was 
hearsay  merely. 

(3)  Nor  was  it  competent  as  original  evidence  of  the  state  of  the  afiection» 
of  deceased  towards  her,  from  which  the  jury  might  draw  the  inference 
that  the  deceased  intended  to  marry  her,  since  it  does  not  contain  anythin*; 
indicating  a  purpose  on  his  piirt  to  do  so. 

{Inffi-amv.  Tr«<itina,  1  Dev.  &  Bat.,  442 ;  States:.  ]F«ter«,  3  Ired.,445;  Ckurchilt 
V.  Lee,  77  N.  C,  341 ;  Mardi  v.  Verble,  79  N.  C,  19 ;  Slate  v.  White,  89  >'. 
C,  462;  Slate  v.  AUen,  1  Hawks,  6;  Patton  v.  Porter,  3  Jones,  539;  Hialoi> 
v.  Hoover,  68  N.  C,  141  ;  State  v.  Mikle,  81  N.  C,  552;  ]Fm6am«  v.  Laaiier, 
89  N.  C,  1,  cited  and  approved). 

lNDicn\MENT  for  murder  tried  at  Full  Term,  1883,  of  Meck- 
lenburg Superior  Court,  l)efore  Gilnier,  J. 

The  prisoner  i.s  charged  with  killing  one  Joseph  G.  Sitton. 
Numerous  exceptions  were  taken  on  the  trial,  but  it  is  not  deemed 
necessary  to  an  understanding  of  the  opinion  of  this  court  to  set 
out  more  than  is  applicable  to  the  point  decided. 

The  state  introduced  evidence  tending  to  show  that  on  Tues- 
day, 5th  of  June,  1883,  the  prisoner,  who  lived  with  his  father'* 
family,  about  250  yards  from  the  house  of  his  brother,  David 
Shields,  who  had  married  a  sister  of  the  deceased,  went  to  the 
house  of  the  latter,  where  the  deceased  boarded,  between  six  and 
seven  o'clock  in  the  forenoon,  with  his  gun,  and,  after  some  con- 
versation with  his  brother's  wife,  went  into  a  room  where  de- 
ceased was  reading.  Prisoner  said  to  deceased,  "  lets'  go  uj)- 
stairs,"  and  they  went  up  to  deceased's  room.  In  a  very  short 
time  thereafter,  the  report  of  a  gun  was  heard  in  the  room.  The 
prisoner  came  out  of  the  house  with  bis  gun,  and  upon  meetings 
his  brother  David,  was  asked  by  him,  ''  what  are  you  doing 
frightening  this  child" — referring  to  his  wife,  who  was  alarmed; 
and  the  prisoner  said,  "you  needn't  be  frighteno<l,  for  I  have 
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killed  him" — the  deceased ;  and  upon  being  asked  why  he  had 
done  this,  stated  that  the  deceased  had  seduced  his  sister,  Mollie 
Shields.  He  was  then  told  that  tlic  deceased  loved  Mollie  and 
wanted  to  marry  her,  and  the  prisoner  said,  "  I've  just  asked 
him  to  marry  iter,  and  he  said  he  wouhl  not  do  it."  Nothin;:; 
was  said  by  prisoner  about  acting  in  self-defence. 

The  prisoner  testified,  among  other  things,  in  his  own  behalf 
that  he  went  to  see  the  deceased  for  no  other  purpose  than  to 
induce  him  to  marry  his  sister  and  repair  the  wrong  he  had  done 
her,  and  they  went  up  to  deceased's  room  ;  that  deceased  was  in 
the  habit  of  carrying  a  pistol,  and  not  knowing  what  would  bo 
the  result  of  the  interview,  the  prisoner  took  his  gun  with  him 
and  put  it  just  outside  the  room  door.  After  some  conversation 
about  an  account,  the  prisoner  said  to  deceased  :  "  I  want  you  to 
marry  my  sister  Mollie  before  you  leave,"  telling  him  at  the 
same  time  that  he  had  seduced  her,  and  deceased  replied:  '*I 
can't  do  it,  I'll  die  first,"  and  put  his  hand  in  his  hip  pocket  as 
if  to  draw  a  pistol,  which  was  in  his  hip  pocket,  and  the  pris- 
oner immediately  reached  for  his  gun  and  fired  upon  tiie 
deceased  without  taking  aim,  and  then  went  down  stairs  and  told 
what  he  had  done.  On  Wednesday  night  before  the  homicldt? 
he  saw  deceased  come  out  of  his  sister's  room  through  a  window. 

Mollie  Shields  was  introduced  as  a  witness,  in  corroboration  (»i 
the  prisoner's  statement,  and  testified  (among  other  things  set  our 
in  the  opinion  here)  that  the  deceased  had  connection  with  her 
once;  that  she  had  known  him  about  a  year,  and  that  she  had 
engaged  herself  to  him,  and  he  had  promised  to  marry  her;  that 
he  visited  her  at  night  only  and  without  the  knowledge  of  the 
prisoner;  that  at  the  signal  of  a  light  at  her  room  Avindow  tlicde> 
ceased  would  come;  that  when  the  prisoner  told  her  he  was  goin^ 
to  see  deceased  and  ask  him  to  marry  her,  and  said  that  she  need 
not  be  surprised  if  there  should  be  trouble,  she  replied  :  "  I  don't 
care  what  you  do,  the  way  he  has  treated  me." 

On  cross-examination  of  this  witness,  the  state  exhibited  to 
her  and  read  to  the  jury,  without  objection,  a  number  of  letters, 
44 
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bearing  date  from  September  22,  1882,  u|)  to  and  inchiding 
June  2,  1883,  which  she  identified  as  letters  written  by  her  to 
the  deceased. 

The  state,  in  reply  to  her  evidence,  and  as  tending  to  contra- 
dict both  her  and  the  prisoner,  also  offered  in  evidence  a  letter 
dated  June  4,  1883,  which,  was  proved  to  be  in  the  handwritiog 
of  the  deceased  (who  was  writing  till  a  late  hour  on  the  night 
before  the  homicide)  and  found  in  his  trunk  with  other  letters^ 
and  papers,  after  his  death  on  the  next  morning.  The  state 
admitted  that  this  letter  was  never  mailed  and  never  received  by 
Mollie  Shields.  The  prisoner  objected  to  its  introductioD,  but 
the  court  allowed  it  to  be  read  to  the  jury  and  the  prisonc 
excepted. 

The  extracts  from  these  letters,  set  out  in.  the  opinion  of  the 
court,  are  sufficient  to  show  the  nature  and  character  of  the  cor- 
respondence between  Mollie  Shields  and  the  deceased. 

Tlie  jury  returned  a  verdict  of  guilty,  and  the  pristmer 
appealed  from  the  judgment  pronounced  thereon. 

• 

Aitorfituj-Gcneral^  for  the  State. 

Jfessrs.  U\  P.  Bynum  and  Wihon  &  No??,  for  prisoner. 

^Ierrimon,  J.  The  letter  of  the  deceased,  written  the  night 
before,  and  found  in  his  trunk  soon  after  the  homicide,  addressftl 
to,  but  never  received  by  Mollie  Shields,  the  witness  and  sister 
of  the  prisoner,  and  admitted  in  evidence,  wjis  incompetent  and 
ought  to  have  been  rejected. 

The  prisoner  was  examined  on  the  trial  as  a  witness  in  hisovrn 
behalf,and  his  sister  Mollie  was  likewise  examined  for  him,  her  tes- 
timony tending  mainly  to  corroborate  his.  The  principal  purpose 
of  their  testimony  was  to  show  that  the  prisoner,  having  learne<i 
that  the  deceased  had  seduced  his  sister  and  was  about  to  leave 
the  neighborhood,  went  to  see  him  for  the  purpose  of  urging 
him  to  marry  her  before  he  left;  that  he  saw  the  deceased  in  the 
latter'!^  chamber,  and  said  to  him:  "Joe,  I  want  you  to  inan^* 
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Mollic  before  you  leave'';  telling  him  at  the  same  time  that  ho 
had  seduced  aiid  must  marry  her;  whereiipoJi  the  deceascul 
replied,  *' I  can't  do  it,  I'll  die  first,"  and  rose  up,  puttin;^  his 
hand  to  his  hip  pocket  as  if  to  draw  his  pistol,  which  was  in  his 
hip  pocket,  and  shoot  the  prisoner,  when  the  latter  reached  out- 
side the  door,  got  his  gun  and  shot  him,  without  taking  any  ain*. 

It  was  contended  for  the  state  that  these  witne&scs  had  not 
testified  truly,  and  an  effort  was  made  to  discredit  their  testi- 
mony. The  ease  settled  upon  appeal  states  that  "the  state,  in 
reply  to  her  evidence  (referring  to  the  witness  Mollie  ISIiiclds), 
^nd  as  tending  to  contradict  both  her  and  the  prisoner,  offered 
in  evidence  a  letter  dated  June  4,  188.3,  a  copy  of  which  is  also 
attached  hereto  as  a  part  of  the  case,  which  the  state  proved  was 
in  the  handwriting  of  the  deceased,  who  was  writing  till  a  late 
liour  on  the  night  before  the  homicide,  and  was  found  in  his 
trunk  with  other  letters  and  papers  after  his  death  the  next 
niorniu":.  The  statfe  admitted  that  this  letter  was  never  mailed 
^ind  never  received  by  Mollie.  The  prisoner  objected  to  the 
introduction  of  this  letter,  but  the  court  allowed  it  to  be  read  in 
<hc  jury,  and  the  prisoner  excepted." 

It  thus  appears  that  the  avowed  purpose  of  introducing  tlie 
letter  in  question  was  to  reply  to  and  contradict  the  testimony  of 
the  prisoner  and  his  sister. 

The  case  as  presented  by  the  reecord  fails  to  specify  in  what 
respect,  or  how  the  letter  contradicts  or  tends  to  contradict  what 
was  sworn  to  by  them,  nor  did  counsel  on  the  argument  inform 
4is.  Upon  a  careful  examination  and  consideration  of  their  tes- 
timony and  the  letter,  we  are  unable  to  discover  wherein  the 
latter  contradicts  the  former  in  any  material  respect.  Indeed, 
in  several  particulars,  the  letter  tends  strongly  to  confirm  what 
the  witnesses  said.  Their  testimony  might  \ye  true,  and  yet  the 
letter  might  represent  the  feelings  of  the  deceased,  as  he  therein 
<;xpressed  them,  at  the  time  it  was  written.  The  letter  is  a  ridicu- 
l(»us,  rhapsodical  protestation  of  love  for,  and  wild,  unreasnoable 
devotion  to,  the  girl.     Its  whole  spirit  is  that  of  unbridled  pas- 
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sion.  It  suggests  lustful  desire,  rather  than  pure  affection  and 
honorable  devotion  flowing  from  it.  It  protests  the  writer*^ 
burning  love  for  the  girl  ad  nauseum,  but  no  reference  whatever 
is  made  in  it,  by  terms  or  reasonable  implication,  to  marriage. 
Reference,  however,  is  repeatedly  made  to  the  last  interview  the 
writer  had  with  the  girl  on  Wednesday  night  next  preceding  the 
homicide.  That  was  the  night  the  prisoner  swore  he  discoverwl 
the  decease<l  in  his  sister's  room,  and  it  was  the  occasion  on  which 
he  debauched  her,  as  she  testified.  Referring  to  the  occasion,  he 
says  in  the  letter:  "Darling,  I  want  you  to  remain  true  to  rae, 
and  when  I  do  come  I  want  to  see  you  as  loving  as  you  were  the 
last  time  I  saw  you."  And  again  referring  to  it,  he  says:  "Yet 
I  hope  it  shall  not  be  for  a  great  while  until  I  see  you,  and  thei^ 
darling,  I  want  you  to  be  the  same  loving  Mollie  to  me  that  you 
were  when  last  I  saw  you."  In  another  place  he  says:  "Well, 
darling,  five  to  eleven  o'clock  to-night,  and  I  am  sadly  disap- 
pointed again.  I  have  been  waiting  and  watching  that  light, 
but  reckon  I'll  have  to  give  it  up  and  go  to  bed."     It  is  nls/^ 

m 

stated  in  the  letter  that  the  writer  was  about  to  take  his  departing 
from  the  neighborhood  for  an  indefinite  length  of  time. 

All  this  wild  manifestation  of  passion  was  not  inconsistent 
with  the  testimony  of  the  prisoner  and  his  sister.     The  prisoner 
testified  that  he  asked  the  deceased  to  marry  his  sister,  and  he 
peremptprily  refused  to  do  so.     This  may  or  may  not  have  been 
true,  but  the  letter  makes  no  reference  to  marriage ;  it  does  not 
hint  at  it,  unless  words  expressive  of  wildest  passion  could  Ix^ 
construed  to  imply  it.     As  he  was  about  to  depart  from  the 
neighborhood  for  some  time,  if  he  was  looking  forward  to  mar- 
riage, how  natural  and  appropriate  that  he  should  have  made 
some  reference  to  his  purpose  to  return  as  soon  as  practicable^ 
and  claim  her  for  his  wife.     But  he  makes  no  reference  in  the 
letter  to  any  such  purpose.     The  prisoner  swore  that  he  discov- 
ered the  deceased  in  his  sister's  room  on  the  Wednesday  night 
next  before  the  homicide,  and  that  he  told  the  decease<l  he  luul 
seduced  his  sister.     The  letter  does  not  contradict  this;  it  caniu>t 
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l)e  so  construeil ;  on  the  contrarj-,  it  might  Ixj  contended  that  it 
tends  rather  to  confirm  it. 

The  witness  Mollie  Shield^;  swore  that  she  had  written  to  the 
<leceased  the  letters  attributed  to  her,  and  as  well  those  sent  up 
as  part  of  the  case.  In  their  extravagant  expressions  of  love, 
they  are  not  unlike  that  of  (he  deceased  ;  but  they  are  not 
inconsistent  with  it.  Slie  swore  that  he  had  criminal  intercourse 
with  her  on  the  night  mentioned;  that  she  had  known  him 
^bout  twelve  months  and  had  engaged  hei'self  to  him  ;  that  he 
visited  her  in  the  night-time  only ;  (hat  at  the  signal  of  a  light 
at  the  window  he  would  come  to  it ;  that  he  had  promised  to 
marry  her,  and,  on  the  Wednesday  night  mentioned,  had  prom- 
ised to  come  back  on  the  next  Monday  night;  that  she  never 
talked  with  him  after  that  Wednesday  night,  though  she  saw 
him  ;  that  she  said  to  the  prisoner  at  the  breakfast  table  on  the 
morning  of  the  homicide,  **  I  don't  care  what  you  do,  the  way 
he  has  treated  me."  This,  whether  true  or  false,  was  in  nowise 
inconsistent  with  the  letter ;  nor  did  it  contradict  what  she  said 
in  any  particular. 

In  our  judgment,  the  letter  did  not  contradict  the  prisoner  or 
his  sister,  either  in  substance  or  effect ;  and  it  did  not,  therefore, 
.serve  the  purpose  for  which  it  was  put  in  evidence. 

It  seems  that  it  may  have  been  intended  to  prove,  by  an  infer- 
ence the  jury  might  draw  from  the  letter,  that  the  purpose  of 
the  decea.sed  was  not  seduction ;  that  he  was  earnestly  and  sin- 
cerely attached  to,  and  his  purpose  was  to  marry  the  girl  ;  and, 
therefore,  it  was  not  probable,  but  altogether  improbable,  that 
he  said  to  the  prisoner  when  requested  by  him  to  marry  her,  "  I 
can't  do  it,  I'll  die  firet,"  and  made  an  effort  to  draw  his  pistol 
and  shoot  the  prisoner. 

Putting  out  of  view  for  the  present  the  remoteness  of  such  an 
inference,  the  letter  was  not  competent  to  prove  the  facts  that 
warranted  it.  It  must  be  treated  as  containing  the  declaration 
of  the  deceased,  and  it  cannot  have  any  other  or  greater  perti- 
nency, as  evidence,  than  if  he  had  said  orally  what  he  wrote  in 
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tlio  letter.  If  lie  luul  said  in  the  liearin;^  of  witnesses  what  lie 
wnite  in  the  letter,  his  oral  declarations  would  not  have  been 
competent.  If  the  inference  sought  to  be  drawn  from  the  let- 
ter  had  been  embodied  in  terms,  and  declared  by  the  deceased  iu 
the  presence  of  witnesses,  such  declaration  would  not  have  been 
competent  as  evidence. 

Thus,  if,  instead  of  saying  what  was  written  in  the  letter,  the 
(lecciiseil  hud  said  the  night  before  the  homicide  in  the  presence 
of  witnesses,  "  I  am  engaged  to  marry  Mollie  Shields  ;  I  inteiul 
to  nurry  her;  I  am  going  oft'  on  matters  of  business,  but  will 
return  in  a  month,  and  we  shall  then  be  married  " ;  this  would 
have  been  incompcteni,  because  it  would  have  lx?en  hearsay. 
And  if  the  letter  had  contained  these  or  the  like  expressions,  it 
would  have  been  on  the  same  footing.  As  evidence  of  what  it 
contained,  either  in  terms  or  by  impliciition,  it  was  heai'Siiy.  It 
containal  the  declarations  of  a  third  party  not  under  oath,  nor  a 
witness  on  the  trial  whom  the  prisoner  had  an  opportunity  t'> 
cross-examine.  Such  evidence  in  a  case  like  this  is  not  admissi- 
ble. Ingram  v.  WatkinSy  1  Dev.  ct  Bat.,  442  ;  State  v.  Wniei% 
3  Ired.,  455;  Churchill  v.  Lee,  11  X.  C,  »')41.  See  also  Ste- 
phens' Digest  of  the  Law  of  Evi.,  ch.  3,  art.  11. 

Xor  was  the  letter  competent  as  original  evidence,  as  au 
expression  of  the  feelings  of  afftction  of  the  deceased  towanls 
the  girl.  This  was  in  nowise  material.  Whether  he  loved  her 
sincerely  and  his  motives  were  pure,  or  his  purpose  was  to  grat- 
ify his  lustful  appetite,  was  not  a  material  inquiry  on  die  trial. 

If  it  be  said  that  his  purpose  was  pure,  and  to  marry  the  girl, 
and  the  jury  might  properly  infer  this  fact  from  the  state  of  hi?* 
affections  as  manifested  by  the  letter,  we  cannot  yield  our  assent 
to  such  a  i)roposition.  If  so  remote  an  inference  could  Idc  allowed 
in  any  case,  it  could  not  be  allowed  in  this;  for  the  purpose  to 
marry  the  girl  as  manifested  in  the  letter  by  any  state  of  the  af- 
fections develojicd  by  it,  is  so  remote,  indefinite,  uncertain  and 
shadowy,  that  it  cnnnot  be  treated  as  evidence  warrantinjr  an 
infercnci*. 
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As  we  have  said,  the  letter  makes  no  reference  to  marriage, 
although  the  occasion  on  which  it  was  written  was  appropriate  to 
do  so,  if  the  writer  contemplated  it.  It  is  replete  with  expres- 
sions of  burning  passion,  and  repeated  rcferences  to  an<l  hints  jit 
pleasures  very  (piestionable,  and  that  do  not  point  to  wedlock. 
There  must  Ikj  evidence  from  which  an  infei*ence  may  l)e  drawn, 
when  it  is  allowable.  March  v.  Verblcy  71)  X.  C,  11';  Stafc 
V.  WhiiCy  89  X.  C,  4()2,  and  cases  there  cited. 

So  tliat  in  any  view  of  the  case,  without  intending  t«»  intimate 
any  opinion  as  to  the  guilt  or  innocence  of  the  prisoner,  we  think 
that  the  letter  was  not  competent  as  evidence. 

What  measure  of  influence  the  letter  had  upon  tiie  minds  ni 
tlie  jury,  we  cannot  determine.  It  is  sufficient  tluit  we  can  siw 
that  it  might  possibly  have  been  used  with  considerable  effect  to 
the  prejudice  of  the  prisoner.  Where  incom|K*tent  and  irrele- 
vant evidence,  objected  to,  is  admitted,  that  might  ix^asonably 
prejudice  the  party  complaining,  he  is  entitled  to  a  new  trial. 
State  V.  Allen,  1  Hawks,  <>;  Paiion  v.  Porter ,  3  Jones,  o.*iO; 
Hislop  V.  //ootYr,  08  X.  C,  141;  State  v.  Mikle,  81  X.  C,  .''>r)2; 
Wmborne  v.  Lasaiter,  81)  X.  C,  1. 

There  is  error,  for  which  the  prisoner  is  entitled  to  a  new 
trial.  Let  this  opinion  be  certified  to  the  superior  court  of 
Mecklenburg  county,  to  the  end  that  that  court  may  proceed  in 
the  ease  accoixling  to  law. 

Error.  Venire  dc  nnr-K 


STATE  V.  K  A.  M(N INCH  and  another. 
Assault — Judges  (luirfjc — Arrest  Li/ officer — Towii.s  (ly.d  ('if'c, 

A  police  officer,  in  arrest  in;;;:  «»ne  f<»r  \  i<»!:uinfj  a  city  ordlnnMio.  \v.i-<  :iii;.!rl 
for  an  assault.  TIip  prosernlnr  sillo;:tMl  dint  ilic  foroe  iisoil  w  :m  t  x- .—  iv.-, 
and  the  jnd;;e  cli:ir;(t^l   ihe  jniy    if -'u  1»    w.i-.  ilie  rn^v   iht*  i!"!"",  ;  .■,:  w  i^ 
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guilty,  but  failed  to  call  their  attention  to  the  goofl  fjiith  in  which  ilie  officer 
cinims  to  have  acted  ;  //cW,  error.  The  amount  of  force  necew^ary  lo  make 
the  arrest  is  left  to  the  judgment  of  the  officer  when  acting  within  the  scope 
of  his  general  powers  and  actuated  by  no  ill-will  or  malice. 

( Xeal  V.  Joyner,  89  N.  C,  287 ;  Slate  v.  Stalcupj  2  Ired.,  50 ;  Slate  v.  Pendertjra^i, 
2  Dev.  &  Hal.,  365;  Furr  v.  Mosa,  7  Jones,  525,  cited  and  approved). 

Indictment  for  an  assault  tried  at  Spring  Term,  1883,  of 
MECKT.ENBURd  Superior  Court,  before  MacRae,  J. 

The  defendants  McNinch  and  Healy,  police  officers  of  the  city 
of  (charlotte,  are  charged  with  assaulting  the  prosecutor,  Rohert 
C.  Mason. 

The  prosecutor  testified  that  while  he  was  in  the  back  yard  in 
rear  of  Snider's  bar-room,  the  defendant  Healy  came  up  and 
took  him  by  the  arm  and  told  witness  to  go  with  him,  and  witnej^s 
refused,  and  asked  for  his  authority.  Healy  then  jerked  him 
and  carried  him  into  the  bar-room,  and  struck  at  him  with  a 
stick,  and  also  struck  him  under  the  eye  with  his  fist.  Witness 
was  then  taken  to  the  guard-house.  The  defendant  McNinch 
was  present.  Witness  again  resisted,  when  Healy  put  him  in 
the  guard-house  and  jerked  him  down  on  the  floor,  and  locked 
him  up.  He  was  kept  in  confinement  a  half  hour  or  more,  and 
then  released  on  bail  for  his  appearance  liefore  the  mayor  of  the 
city.  Witness  further  testified  that  he  was  not  drunk,  ^us 
making  no  noise,  and  wits  not  in  any  manner  exposing  his  per- 
son ;  but  that  he  was  sick  and.  went  in  the  yard  becau.se  it  was 
not:=o  warm  there  as  in  the  house;  and  that  McNinch  came  out 
into  the  yard  about  the  time  Healy  struck  him.  He  does  not 
think  he  told  the  officers  he  was  sick. 

There  was  also  evidence  to  the  eflFectthat  defendants  were  pall- 
ing Mnson  and  trying  to  get  him  along,  and  that  he  was  advised 
to  go  with  the  officei's;  that  Mason  was  not  drunk;  his  nose 
was  bleeding. 

The  city  ordinance  against  drunkenness  was  put  in  evidence, 
and  Healv  testified  thathavin<r  received  an  order  from  McNinch 
(his  j-uiKTior  officer)  he  wont  to  the  back-yard  and  found  the 
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prosecutor  there  apparently  drunk  and  asleep;  that  the  prosecu- 
tor after  he  was  roused  up  caught  the  witness  by  the  throat  and 
-choked  him,  and  the  witness  struck  him  a  blow  on  the  nose; 
<lid  not  strike  or  offer  to  strike  with  the  stick  he  had  at  the  time. 
The  prosecutor  was  then  taken  to  the  guard-house,  and  upon  his 
resisting,  the  witness  pushed  him  in  the  guard-house,  but  did  not 
jerk  him  upon  the  floor.  Another  witness  testified  that  the 
prosecutor  was  cursing  and  making  a  considerable  noise  in  the 
yard,  and  McNinch  stated  that  in  consequence  of  this  he  directed 
Healy  to  go  and  arrest  him. 

There  was  also  testimony  tending  to  show  that  Mason  was  iu- 
ilecent  by  ex|K)sing  his  person,  and  that  on  one  side  of  the  yard  was 
ti  hotel  and  on  the  other  a  boarding-house — some  of  the  windows 
of  each  overlooking  the  yard. 

Several  special  instructions  were  asked  by  defendants,  but 
they  are  not  necessary  to  an  understanding  of  the  point  decided. 
The  opinion  here  sets  out  that  portion  of  the  judge's  charge  of 
•which  the  defendants  complain. 

Verdict  of  guilty;  judgment;  appeal  by  defendants. 

Attorney' Generaly  for  the  State. 

Messrs,  Burwell  &  Walker,  for  defendants. 

Smith,  C.  J.  The  defendants  are  charged  with  assaulting 
luid  l>eating  the  person  of  one  Robert-C.  Mason,  and  for  arrest- 
ing and  maltreating  him  while  in  their  custody.  The  defend- 
iints,  in  support  of  their  plea  of  not  guilty,  sought  to  justify,  as 
peace  officers  of  the  city  of  Charlotte,  the  arrest  and  detention 
of  tlie  prosecutor,  upon  the  ground  that  he  was  found  in  a  state 
<\f  intoxication  and  behaving  in  a  boisterous  and  disorderly 
manner,  in  violation  of  a  city  ordinance  they  were  required  to 
<.^n  force,  and  no  excessive  or  unreasonable  force  was  used  to  over- 
-come  his  resistance  and  convey  him  to  the  guard-house  for  a 
temporary  confinement. 

The  evidence  as  to  the  condition  of  Mason,  and  his  behavior 
nn(\  the  matmer  in  which  the  defendants  exercised  their  power, 
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was  somewhat  conflicting,  and  needs  not  to  be  repeated  to  present^ 
their  exceptions,  which  their  appeal  from  the  judgment  follow- 
ing correction  brings  up  for  review.  The  charge  of  the  court,, 
in  response  to  the  prayer  for  instructions  asked  and  refused,  and 
of  which  complaint  is  made,  is  in  these  words: 

"Should  you  be  satisfied  from  the  testimony  that  Mason  was^ 
drunk,  or  using  loud  and  profane  language,  or  indecently  expos- 
ing his  person  in  the  place  described,  then  you  must  enquire 
whether  the  defendant  Healy  struck  him  a  blow  that  was 
unnecessary  to  enable  Healy  to  complete  the  arrest.  If  he  did^ 
he  is  guilty  of  assault  and  battery ;  but  McNinch  would  not  be 
guilty  of  this  assault  and  battery  unless  he  was  present  aiding^ 
and  abetting — that  is,  ordering,  counseling  or  encouraging  him." 

"  And  you  must  further  enquire  whether  more  force  than  was^ 
necessary  was  used  by  Healy  and  McNinch,  or  either  of  then^ 
in  presence  of  the  other  at  the  guard-house,  for  if  there  was  more 
than  was  necessary  for  his  confinement  used  at  the  guard-house, 
and  both  were  present  aiding  in  the  use  of  such  force,  or  the  one 
encouraging  the  other  in  the  use,  they  would  both  be  guilty  of 
assault  and  battery.'' 

The  exception  to  the  charge  is  that  it  transfers  the  honest  exer- 
cise of  the  judgment  of  the  accused,  as  to  the  degree  of  force 
required  to  overcome  resistance  and  the  means  appropriate  and 
adequate  to  secure  submission,  under  the  attending  circumstanceSr 
to  the  cooler  judgment  of  the  jurors  taking  a  retrospective  vie\>r 
of  the  occurrence.  It  moreover  ignores  the  question  of  the 
good  faith  in  which  the  accused  aver  they  acted  in  enforcing  the 
ordinance  and  preserving  public  oixler  and  quiet. 

This  is,  to  say  the  least,  a  harsh  measure  of  resjionsibility  to 
hold  officers  to,  when  engaged  in  the  public  service  and  acting 
without  malice  or  improper  motive.  It  may  be  that  less  force 
would  have  sufficed ;  but  should  the  misjudgment  of  the  oflicers, 
while  engaged  in  subduing  opposing  force,  expose  them  to  a 
rigid  accountability,  as  criminals,  because  of  the  excess  now 
seen  to  have  been  used,  while  nothing  w.is  <h)uc  heyoiul  the  nsc^ 
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ot*  such  nieaiis  as  are  ordinarily  employed  iu  such  cases  and 
which  evince  no  malicious  feeling  or  porpose? 

While  the  individual  citizen  is  protected  by  law  against  every 
invBBion  of  personal  security,  he  is  equally  interested  in  the 
maintenance  of  public  order  and  the  repression  of  crime  for 
which  the  public  agencies  are  formed  and  entrusted  necessarily 
with  large  discretionaiy  authority. 

In  making  an  arrest  upon  pei-sonal  observation  and  without 
warrant,  the  officer  will  be  excusetl  when  no  offence  has  been 
perpetrated,  if  the  circumstances  are  such  as  reasonably  warrant 
the  belief  that  it  was  {Xeal  v.  Joyner,  89  N.  C,  287),  and  the 
jury  must  judge  of  the  reasonableness  of  the  grounds  upon 
which  the  officer  acted. 

On  the  other  hand,  the  amount  of  force  and  the  employment 
of  the  usual  means  in  making  the  arrest  and  detention,  when 
within  the  compass  of  the  means  ordinarily  resorted  to  for  secur- 
ing one  found  committing  a  criminal  act,  must  be  left  to  the  dis- 
cretion and  judgment  of  the  officer,  when,  actuated  by  no  ill-will 
or  malevolent  impulse,  he  is  engaged  in  discharging  a  public  and 
official  duty. 

In  the  words  of  Gaston,  J.,  commenting  on  an  instruction 
which  directed  the  jury  to  determine  "whether  a  man  of  ordi- 
nary prudence  would  not  have  deemed  it  necessary  and  proper  to 
secure  the  prisoner  by  tying  him,"  for  doing  which  the  accused 
constable  then  on  trial  had  been  indicted  for  an  abuse  of  au- 
thority:  "The  act  of  tying  is  therefore  within  the  limits  of  the 
officei'^s  authority  and  of  the  propriety  and  necessity  of  adopting 
this  mode  of  securing  the  prisoner;  the  officer  is  Vie  judge,  and 
the  jury  cannot  supervise  the  correctness  of  his  judgment.  State 
v.  Stalcup,  2  Ired.,  50. 

So  where  a  teacher  was  charged  with  inflicting  an  excessive 
whipping  upon  a  pupil,  the  Fame  learned  judge  said:  "Within 
the  sphere  of  authority,  the  master  is  the  judge  when  correction 
is  necesvsarv  nnd  of  the  degree  of  correction  necessary:  and  like 
nil  <»thers  cntru-^teil  wiih  a  discrelion,  he  cannot  bi!  made  penally 
nspo.'jsib'r  lor  I  rroi-  oi'jti(l;^;n(.'Ht,  hut  only  for  wickedness  of  |>nr- 
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|)osc."  *  *  *  But  the  master  may  be  punishable  when  lie 
does  not  transcend  the  powers  granted,  if  he  grossly  abuse  ihem. 
If  he  use  his  authority  as  a  cover  for  malice,  and,  under  pretence 
of  administering  correction,  gratify  his  own  bad  passions,  the 
mask  of  the  judge  shall  be  taken  off,  and  he  will  stand  amena- 
ble to  justice  as  an  individual  not  invested  with  judicial  power/' 
State  V.  PenrhrgrasSj  2  Dev.  &  Bat.,  »365. 

The  rule  laid  down  in  State  v.  Stalcup,  supva^  is  reasserted  in 
Fnvr  V.  Mos8y  7  Jones,  525,  wherein  Manly,  J,,  after  declaring 
that  a  justice  of  the  i3eace  acting  in  his  judicial  capacity  is  not 
exposed  to  an  action  for  a  judgment  however  erroneous  or  mali- 
cious, proceeds :  "  It  is  not  so,  however,  with  regard  to  such  acts 
as  are  not  judicial  but  merely  ministerial.  With  respect  to  the 
latter,  if  the  oflBcer  transcend  his  powere  maliciously  {mala  fidf\ 
he  will  be  amenable  to  the  person  iujui'ed." 

When  this  case  was  before  us  on  a  former  appeal  (87  X.  C, 
567)  the  exception  passed  on  did  not  present  the  question  of  au 
excess  of  police  power,  but  w^hether  the  arrested  party  was  act- 
ing in  violation  of  the  law  at  the  time. 

While  then  the  jury  must  say  whether  the  defendants  had  rea- 
sonable grounds  to  warrant  the  arrest,  and  the  charge  in  this 
respect  is  not  obnoxious  to  criticism,  there  is  error  in  an  instruc- 
tion which  makes  the  criminal  act  depend,  not  upon  an  honest 
exercise  of  the  judgment  of  the  defendants  as  to  the  degree  of 
force  necessary  to  be  exerted,  under  the  restraints  mentionetl,  but 
upon  the  conclusion  of  the  jury,  in  a  review  of  the  facts,  that 
the  force  was  needless  and  the  same  result  would  have  been 
obtained  bv  the  use  of  less.  There  must  be  a  venire  de  novo  and 
it  is  so  ordered.     This  will  be  certified. 

Error.  Venire  de  novo. 
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STATE  V.  G.  H.  CRUMPLER. 


False  Pretence — Punishment. 


The  oli'ence  of  obtaining  goods  by  false  pretence  is  a  misdemeanor  punishable 
by  fine  not  less  than  $100  nor  more  than  $1,000,  or  by  imprisonment  in  the 
penitentiary  for  not  hess  than  one  nor  more  than  five  years,  or  both,  at  the 
discretion  of  the  court. 

Indictment  for  false  pretence  tried  at  Spring  Term,  1883,  of 
Cumberland  Superior  Court,  before  Shipp,  J. 

The  indictment  is  in  the  usual  form  charging  tiie  offence  as  a 
misdemeanor.  After  verdict  of  guilty,  the  counsel  for  defend- 
ant moved  in  arrest  of  judgment  upon  the  ground  that  the  offence 
of  obtaining  goods  by  false  pretence  is  a  felony,  and  the  word 
**  feloniously,"  which  was  necessary  to  characterize  the  offence, 
having  been  omitted  in  the  indictment,  no  offence  against  the 
/  criminal  law  of  the  state  is  charged.  The  motion  was  overruled 
by  the  court,  and  the  defendant  appealed  from  the  judgment 
pronounced — four  months  in  the  county  jail. 

Attorney' General,  for  the  State. 

Messrs.  E.  W.  Kerr  and  Walter  (Uark,  for  the  defendant. 

Ashe,  J.  The  cause  assigned  for  the  arrest  of  judgment  is 
groundless.  The  offence  of  obtaining  goods  by  false  pretence  is 
a  misdemeanor,  because  it  is  not  made  a  felony  by  statute.  Bat. 
Rev.,  ch.  32,  §67. 

But  we  think  His  Honor  committed  an  error  in  sentencing 
the  defendant  to  four  month's  imprisonment  in  the  county  jail. 
The  punishment  imposed  was  the  punishment  for  a  misdemeanor 
at  common  law,  which  His  Honor  had  no  right  to  award. 
"Offences  made  misdemeanors  by  statute,  where  a  specific  pun- 
ishment is  not  prescrilKMl,  shall  be  punished  as  misdemeanors  at 
common  law;  but  tho  punishment  iirescrihed  in  srciion  20  of  this 
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chapter  shall  be  used  only  for  crimes  that  are  infamous  or  done 
in  secrecy  and  malice,  or  done  with  deceit  and  intent  to  defraud." 
Bat.  Rev.,  ch.  32,  §108. 

For  the  offence  of  obtaining  goods  by  false  pretence,  tlie  legis- 
lature has  prescribed  a  specific  punishment,  and  His  Honor  had 
no  power  to  impose  any  other  punishment  than  that  mentioned 
by  the  statute.  In  section  67,  supra,  the  offence  of  obtaining 
goods  by  false  pretence  is  defined,  and  the  punishment  prescribed 
is  either  by  a  fine  not  less  than  one  hundred  dollars  nor  more 
tlian  one  thousand  dollars,  or  by  imprisonment  in  the  peniten- 
tiary of  the  state  for  a  term  not  leas  than  one  year  or  more  than 
five  years,  or  both,  at  the  discretion  of  the  court. 

The  provisions  of  this  statute  have  not  been  changed  in  any 
tespect  by  The  Code — see  section  1026. 

There  is  error.  Let  this  be  certified  to  the  superior  court  of 
Cumberland  county  that  that  court  may  proceed  to  judgment 
in  conformity  to  this  opinion  and  the  law. 

Error  in  the  judgment  pronounced. 


STATE  V.  BILL  J.  JAMES.      ' 

Ijd'ccnij — Evidence — Jadgc\s  ( 'harr/c. 

1.  Tliere  is  no  evidence  in  this  case  connectinnftheHefendanl  witli  the  allegctl 

larcenv,  and  tlie  court  should  have  so  instracted  the  Jury. 

2.  To  constitute  evidence,  the  acts  and  declarations  of  the  accused  must  in 

tiitMnselvcs,  or  taken  in  connection  with  other  facts,  imply  criminality  in 
regard  to  the  offence  charged,  and  not  a  mere  suspicion  of  guilt. 

[Stale  V.  niiile,  89  X.  C,  402;  Slaie  v.  Patterson,  78  X.  C,  470;  Slate  v.  Rice, 

83  X.  C,  6C1,  cited  and  approved). 

Indictment  for  larceny  tried  at  Fall  Term,  1883,  of  Beai- 
FORT  Superior  Court,  before  Avery,  J, 
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The  defendant  is  charged  with  stealing  two  barrels  of  pork, 
the  property  of  A.  N.  Vail  &  Son.  The  indictment  was  found 
by  the  grand  jury  in  Washington  county  and  removed  to  Beau- 
fort county  for  trial. 

The  evidence  was,  "  that  a  warehouse  in  which  the  pork  was 
stored  was  broken  open  on  Saturday  night  before  the  finding  of 
the  bill,  and  the  pork  taken  therefrom;  and  it  was  found  bv 
witness  on  the  following  Tuesday  morning  in  the  water,  near 
the  bank  of  the  Roanoke  river,  in  the  town  of  Plymouth — one 
end  of  each  barrel  being  a  little  above  the  water."  "Another 
witness  testified  that  on  Monday  night  after  the  alleged  larceny 
the  defendant  told  him  that  another  man  (naming  him)  had 
thrown  some  pork  overboard  into  the  river,  and  said  to  the  wit- 
ness, 'Let  us  go  down  and  get  it';  that  defendant  took  the  wit- 
ness to  a  point  on  the  bank  of  the  river,  near  where  the  first 
witness  stated  he  found  the  pork,  and  the  defendant  aud'  the 
witness  felt  with  poles  for  a  few  minutes  for  the  pork,  and  for 
some  reason  the  witness  left  the  defendant  and  went  off.  There 
w:is  no  other  testimony  offered." 

The  defendant's  counsel  asked  tlie  judge  to  instruct  the  jury 
that  there  was  no  evidence  to  go  to  the  jury  of  the  defendant's 
guilt,  but  this  was  refused.  There  was  a  verdict  of  guilty. 
The  defendant  moved  for  a  new  trial  upon  the  ground  of  insuf- 
ficiency of  evidence  aud  the  refusal  of  the  court  to  charge  as 
requested.  The  motion  was  overruled,  and  the  defendant 
appealed  from  the  judgment  pronounced. 

AHomey-Generalj  for  the  State. 
No  counsel  for  the  defendant. 

Mebrimon,  J.  There  was  evidence  to  prove  the  larceny  of 
the  pork  by  some  person,  but  in  our  judgment,  what  the  defend- 
ant said  to  the  witness  did  not  constitute  evidence  to  go  to  the 
jury  to  prove  that  he  stole  the  pork,  or  received  the  same  know- 
ing it  to  have  been  stolen. 
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There  was  no  fact  or  circumstance  with  which  he  had  any 
connection,  so  far  as  appears,  tending  to  show  his  guilt,  apart 
from  wiiat  he  said  to,  and  did  in  the  presence  of,  the  witness. 
What  he  said  about  the  pork  may  have  been  true ;  it  might  be, 
and  was,  so  far  as  appears,  consistent  with  his  innocence;  it  did 
not  naturally,  necessarily  imply  his  guilt,  or  guilty  knowledge 
of  a  larceny.  If  there  had  been  other  facts  or  circumstances, 
even  slight  in  their  nature,  pointing  to. him  as  the  guilty  party, 
what  he  said  and  did  might  be  important ;  but  taken  alone  it 
simply  creates  a  suspicion. 

It  does  not  appear  that  he  knew  of  the  larceny  at  the  time  he 
talked  with  the  witness,  nor  that  he  and  the  witness  discovered 
the  pork  when  they  went  to  the  river,  nor  that  he  knew  at  the 
time  that  what  he  said  was  false.  He  said  that  a  person,  nam- 
ing him,  "  had  thrown  some  pork  overboard  in  tlie  river."  He 
th\is  suggested  means  of  contradicting  himself;  he  was  not  con- 
tradicted; he  and  the  witness  went  to  the  river,  and  "felt  with 
l)oles  for  a  few  minutes  for  the  pork";  it  does  not  appear  that 
they  found  it.  There  was  neither  concealment  of  anything,  nor 
secrecy  enjoined,  nor  wonl  or  act,  that  in  its  nature  suggested 
in  itself,  guilt  on  the  part  of  the  defendant,  unless  it  be  the  unu- 
sual and  improbable  fact  that  a  man  .should  honestly  throw 
"  some  pork  overboard  "  and  that  he  should  go  to  get  some  of 
it.  This  fact  raises  suspicion  against  him.  The  man,  however^ 
might  have  thrown  pork  overboard  with  criminal  intent,  and  the 
defendant  may  have  had  no  connection   with   such   criminal 

■ 

purpose. 

To  make  evidence,  what  is  said  and  done  must  in  itself  imply 
criminality  in  regard  to  the  offence  charged  in  the  indictment;  or 
taken  in  connection  with  another  fact,  or  other  facts  and  circum- 
stances, many  or  few,  must  imply  criminality,  not  a  mere  suspi- 
cion ;  but  it  must  imply  it  so  strongly,  as  that,  taking  the  fact^ 
or  the  whole  tc^ther,  as  true,  the  jury  would  reasonably  be 
warranted  in  finding  the  defendant  guilty.  Facts  short  of  this 
do  not  constitute  evidence. 


FEBRUARY  TERM,  1884.  TO") 

State  v.  Hewell. 

It  is  settled  that  facts  and  circumstanc€»s,  to  constitute  evi- 
dence to  go  to  the  jury,  must  be  such  as  would  reasonably  just iTy 
them  in  finding  a  verdict  of  guilty,  if  they  believe  the  evidenci' 
to  be  true.  A  single  fact  may  be  strong  evidence;  a  multitud«» 
may  l)eso  slight  and  so  slightly  bearing  upon  each  other,  tend- 
ing to  support  an  allegation,  that  they  do  not  altogether  make 
evidence ;  a  multitude  of  little  facts  and  circumstances,  ont *h 
proving  nothing  in  itself,  taken  in  their  relative  natural  bearing 
upon  Q.vAi  other,  may  make  the  strongest  evidence.  State  v. 
White,  89  X.  C,  462,  and  the  cases  there  cited;  State  v.  Patta- 
Hon,  78  X.  C,  470;  State  v.  Bice,  83  X.  C,  661. 

AVe  are  of  opinion  that,  taking  the  facts  as  true,  bearing  upon 
the  defendant,  thev  were  not  evidence  to  be  submitted  to  the 
jury  to  prove  him  guilty.  The  court  erred  in  refusing  to  so 
adjudge.  For  this  error  the  defendant  is  entitled  to  a  new  trial. 
Xew  trial  awarded.*    Let  this  be  certified  accordinjr  to  law. 

Error.  Vcnirr  dc  nov-). 


STATE  V.  JESSE  IIEWELL. 
Pahllc  Rami — Easement — Concealed  Weafynt. 

1.  The  laying  ofl'  a  highway  over  one's  land  does  not  deprive  Iiim  <  f  lia-  j.-fi-- 

hold  covered  by  the  road.     Tlic  public  acquire  only  an   ea.-'j.;.ent  — ijji 
right  to  pass  and  repass. 

2.  On  trial  of  an  indictment  for  carrying  a  concealed  weapon  ofi'  thi^  (leretid- 

ant's  own  premises,  the  jury  found  specially  that  defendant,  a  minor,  was 
seen  with  a  pistol  in  a  public  road  which  ran  over  his  father's  land,  ninl 
the  jadge  ruled  he  was  not  guilty  ;  Held^  no  error.  In  conic.i.plaiioM  (-t 
law  the  son  was  not  oft'  his  own  premises. 

{Slate  V.  DaviHf  80  X.  C,  3-31,  cited  and  approved  '•. 

Indictmekt  for  carrying  concealed  weapon,  tried  :it  Fall 
Terra,  1883,  of  Mitchell  Superior  Court,  before  Gnnrs.  ,/. 

The  indictment  was  found  at  spring  term,  ISSo,  as  follows : 
**  The  jurors  for  the  state  upon   their  oaths  present,   tlmt  Jcsx* 

45 
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Howell,  late  of  the  county  of  Mitchell,  on  the  fii'st  day  of  March, 
1883,  with  force  and  arms  at  and  in  tlie  county  aforesaid,  nn- 
luwfully  and  wilfully,  and  not  on  his  own  premises,  did  carry  con- 
cealed about  his  pereon  a  certain  pistol,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state.'' 

The  defendant  pleaded  not  guilty  and  the  jury  returned  the 
following  special  verdict:  "That  the  said  Jesse  Hewell  was  in 
the  public  road  with  a  pistol;  that  the  road  was  over  the  land  of 
the  defendant's  father;  and  that  the  defendant  was  a  minor 
living  with  his  father."  Upon  this  finding,  the  court  held  that 
the  defendant  was  not  guilty,  and  the  state  solicitor  apf)cale<l. 

Attorne If- General^  for  the  State. 
•    Xo  counsel  for  the  defendant. 

AsiiE,  J.  The  defendant  was  indicted  under  the  act  of  1879, 
r\\,  127,  the  first  section  of  which  declares  it  "shall  be  unlawful 
ioi'  any  person  in  this  state,  except  when  upon  his  own  premise*, 
to  carry  concealed  about  his  person  any  pistol,  bowie-knife, dirk, 
dagger,  slung-shot,  loaded  cane,  brass  or  metallic  knuckles,  or 
other  deadly  weapon  of  like  kind."  And  the  third  section  pro- 
vides that  "any  person  being  off  his  own  premises  and  having 
on  his  person  any  deadly  weapon  described  in  section  one,  such 
possession  shall  be  prima  facie  evidence  of  the  concealment 
thereof." 

According  to  the  finding  of  the  jury,  the  defendant  was  not 
guilty  of  a  violation  of  this  act. 

The  public  road,  in  which  the  defendant  was  seen  Avith  the 
postol,  was  a  road  running  over  the  land  of  his  father. 

The  fact  that  a  public  road  is  laid  off  on  a  man's  land  doe? 
not  deprive  him  of  the  freehold  of  the  land  covered  by  the  road. 
His  title  continues  in  the  soil,  and  the  public  acquire  only  an 
easement,  that  is,  the  right  of  passing  and  repassing  along  it. 
State  V.  Davis^  80  N.  C,  351 ;  Dovadon  v.  Payne,  2  Smith,  L. 
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C,  90,  The  father  certainly  could  not  be  indicted  for  t:arryin^ 
a  pistol  on  the  road  over  his  own  land,  because  it  is  on  liis  own 
premises;  and  the  son  being  a  minor  and  living  with  his  fnlher 
as  a  member  of  his  family,  is  in  contemplation  of  law  not  off 
his  own  premises  when  on  his  father's  land,  where  he  has  a  right 
to  l)e. 

There  is  no  error.  I^et  tliis  be  certified  to  the  superior  court 
<»f  Mitchell  county  that  the  defendant  may  have  his  discharge. 

Xo  error.  Affirmed. 


STATE  V.  TAYLOR  BURNS. 
Bigamy, 

r.  .i;-jiiiy  was  a  misdemeanor  at  llic  lime  ihe  indictment  in  this  case  was  fonnil, 
l.ni  it  is  made  a  felony  by  The  Code,  ?988. 

[Slate  V.  Bai-nctt^  S3  N.  C,  G15,  cited  and  approved). 

Indictment  for  bigamy  tried  at  Fall  Term,  1883,  of  Swain 
>n}:orior  Court,  before  Gudger,  J, 

The  defendant  was  indicted  at  spring  term,  1882,  and  on  the 
irial  the  jury  found  a  special  verdict  to  the  effect  that  the  offence 
^\:js  committed  four  yeare  prior  to  the  commencement  of  this 
])nisecution,  and  submitted  the  question  to  the  court  whether  the 
,s:Tnie  was  barred  by  the  statute  of  limitations. 

His  Honor  being  of  the  opinion  that  the  offence  is  a  misde- 
meanor, held  that  it  was  barred  by  the  statute  and  directed  a 
verdict  of  not  guilty  to  be  entered,  and  the  state  solicitor 
iippealed.  This  is  the  only  question  presented  by  the  record 
for  the  determination  of  this  court. 

Aitomey-Generafy  for  the  State, 
^o  counsel  for  defendant. 
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Ashe,  J.  From  the  researches  we  have  made,  we  have  been 
unable  to  find  any  satisfactory  authority  for  holding  that  biginnv 
was  an  indictable  offence  at  common  law. 

In  the  reign  of  Edwaeid  I.,  it  was  a  matter  under  ecclesiasti 
cal  cognizance,  and  in  the  reign  of  Edward  IV.  the  cognizance 
of  the  plea  of  bigamy  was  declared  by  statute  to  belong  to  the- 
court  christian.  A  doubt  as  to  whether  the  offence  was  cogniz:i- 
ble  in  the  temporal  courts  gave  rise  to  the  statute  of  James  I.» 
which  declared  it  to  be  a  felony,  and  that  statute  was  the  sub- 
stantial prototype  of  our  act  of  1790,  which  also  declares  the 
offence  to  be  a  felony,  and  that  the  person  so  offending  shonlJ 
suffer  death  as  in  the  case  of  felony.  Of  course  the  defendant 
was  entitled  to  the  benefit  of  clergy. 

But  to  make  the  act  more  penal,  the  benefit  of  clergy  wd:^ 
taken  away  from  those  convicted  of  the  offence,  by  the  act  of 
1809,  and  it  was  declared  to  be  a  capital  felony. 

This  statute  was  followed  by  the  act  of  1829,  which,  tljoiigli 
it  declared  it  to  be  a  felony,  restored  the  benefit  of  clergy,  nml 
prescribed  for  the  offence  the  punishment  of  fine  and  imprisoi- 
nient,  and  one  or  more  public  whippings,  and  to  be  braudetl  «u> 
the  left  cheek  with  the  letter  "B."  The  act  as  brought  forward 
in  the  Revised  Statutes,  ch.  34,  §14/  reads: 

If  any  person  now  married,  or  who  shall  be  hereafter  m:ir- 
rie<],  doth  take  to  himself  or  hei'self  another  husband  or  wiftv 
while  his  or  her  former  husband  or  wife  is  still  alive,  every  sud^ 
offence  shall  be  felony,  and  the  person  so  offending  shall  suffer 
death,  as  in  cases  of  felony,  provided  that  he  or  she  shall  be 
entitled  to  the  benefit  of  clergy,  as  in  cases  of  felony  at  oommmi 
law.  And  if  any  person  shall  be  convicted  of  this  offence  and 
have  the  benefit  of  clergy  allowed  him  or  her,  it  shall  and  nwy 
be  lawful  for  the  court,  before  whom  the  offender  shall  be  con- 
victed, to  sentence  the  offender  to  be  fined  and  imprisonetl,  :i"d 
to  receive  one  or  more  public  whippings,  and  to  be  brandc«i  ^a 
tlie  left  cheek  with  the  letter  "  B." 
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But  in  the  iriactment  of  l^-VI-'-V),  with  ivjraril  to  the  oflfeoee 
i»f  bigamy,  the  wonls  '*  every  >iK'h  jifTence  shall  Ik.*  iVIony,"  were 
omitted,  and  section  15  of  chapter  34  of  the  Reviso^l  Code  is  in 
other  respects  substantially  the  Kinie  as  that  of  the  Revised 
Statute^,  except  with  re^jMX't  to  the  proviso  in  rej^rd  to  the  bene- 
fit of  clergy,  which  was  al)oli^lKHl  by  section  22  of  chapter  34 
of  the  Revisetl  OkIc.  The  puui^hmeut  is  exactly  the  same. 
The  words,  '*everv  such  otitiu'c  shall  be  felonv,"  must  have 
l)een  omitted  with  a  purpose,  and  we  ain  conceive  of  no  other  par- 
pose  than  to  make  the  otffuce  nf  bijramy  a  niisdeme-anor.  But  it 
<*an  make  no  difference  whether  the  omission  occurretl  through 
design  or  inadvertence,  for  the  felonious  quality  of  the  offence  is 
taken  awav  bv  the  said  1  ")ili  ^ection  of  the  Reviseil  Code,  which 
provides  that  "  if  any  marrie<l  person  doth  take  to  him  or  her- 
-self  another  huslmnd  or  wito  while  his  or  her  former  wife  or 
luisliand  is  still  alive,  the  jK^r>ou  so  <»ffending  shall  l)e  fine<l  and 
iniprisone<l  and  receive  one  or  more  public  whippings,  and  be 
branded  on  the  cheek  with  the  letter  *  B.' "  And  tlie  subject  of 
this  section  having  been  thus  rerinpd  and  rc-cnaeted^  all  acts  on 
the  same  subjec^t  were  expressly  repealed  by  section  2  of  chapter 
121  of  the  Revised  Code;  cousef[uently,  section  14  of  chapter 
.34  of  the  R2vised  ^Statutes,  which  made  bigamy  a  felony,  was 
re|x?aled,  and  as  it  is  hot  made  a  felony  by  the  Reviseil  Code,  or 
4iny  subsequent  act,  it  must  have  been  a  misdemeanor  when  this 
indictment  was  found.  It  was  so  declareil  in  State  v.  Barnett^ 
^S3X.  C.,615. 

It  is  now  again  made  a  felony  by  The  Code,  §988,  but  this 
indictment  was  found  prior  to  the  time  when  The  Code  went 
into  operation,  and  the  statute  under  which  it  was  preferred  wa» 
-not  repealed,  but  saved  by  The  Code,  §3870. 

There  is  no  error.     Let  this  opinion  be  certified. 

No  error.  Affirmed. 
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STATE  V.  ALEXANDER  EDWARDS. 
Indictment, 

An  iii(iictincni  clinrging  a  misdemeanor  as  a  feluny  does  not  raise  tiieunidc 
of  ilie  (ifltMice  :  calling  it  a  felony  does  not  make  it  one. 

{Stnte  V.  SUujlc,  82  N.  C,  Go3;  State  v.  Watti,  2b.,  G56;  State  v.  Staion,  SS  X. 
C,  6o4  ;  State  v.  UpchurckfO  Ired.,  454,  cited  and  approved). 

IxDiCTiMEXT  for  huruiiigan  uninhabited  house  trfed  at  Janu- 
ary Term,  1884,  of  Cumberland  Superior  Court,  befiav 
JfacIidCy  J, 

The  indictment  was  found  at  fall  term,  1883,  and  is  in  sub- 
stance us  f«)  Hows :  The  jurors,  &c.,  present  that  the  defendant, 
<&c.,  (hd  unhiwfully,  wilfully,  maliciously  and  feloniously  i^t-t 
lire  to  and  burn  a  certain  uninhabited  house,  the  property  ot' J. 
C.  Blocker,  with  intent  to  destroy  said  iiouse  and  to  injure  suid 
Blocker,  contrary,  &c. 

The  jury  returned  a  verdict  of  {guilty,  and  the  defendant 
moved  in  arrest  of  judgment,  which  motion  was  sustained  and 
the  state  solicitor  appealed. 

Attorneij- General y  for  the  State. 

^^ess7'8.  J.  W,  Hinsdale  and   IT.  ^1.   Guthrie,  for  defendant. 

Ashe,  J.  The  defendant  is  indicted  for  burning  an  unin- 
habited houst»,  which  by  statute  is  made  a  misdemeanor  (Bat. 
Rev.,  ch.  32,  §93),  and  the  defendant  moved  to  arrest  judgment 
upon  the  ground  that  the  offence,  being  only  a  misdemeanor,  is 
charged  to  have'  been  done  "  feloniously,''  and  that  the  indict- 
ment was  therefore  defective.  But  this  court  has  repeatedly 
held  that  the  use  of  the  term  *^  feloniously "  in  an  indictment 
for  a  misdemeanor  does  not  raise  the  grade  of  the  offence,  and 
the  word  is  to  be  treated  as  surplusage  :  that  calling  a  misde- 
meanor a  felony  does  not  make  it  one.  Sfxite  v.  Siar/k,  82  X. 
C,  6o3;  Hate  v.  \Vaft.%  lb.,  GoO  ;  State  v.  Slaton,  SS  X.  C, 
()54  ;  State  V.  UpvJnirch,  \)  Ired.,  4'")4.     There  is  error. 

Errnr.  .  licvcrscd. 
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STATE  V.  MONROE  CANNON. 

liulidmait — Motion  in  Arreat. 

A  motion  in  arrest  of  judgment  cannot  be  grounded  upon  liie  f.Kt  tu.it  tliv*' 
prosecuting:  witness  was  foreman  of  tlie  grand  jury  and  cn<lMr^i.\l  t!»e  hill  nf 
indictment. 

{Slate  V.  Robert8f  2  Dcv.  «&  Bat.,  o40,  cited  am!  approvccl 

Indictment  for  false  pretence  tried  at  Fall  Term,  j8H;i,  oi 
Burke  Superior  Court,  before  Gravely  J. 

After  a  verdict  of  guilty,  the  defendant  moved  in  arre^:  ol' 
judgment,  upon  the  grouml  that  the  l)ill  of  indictment  found 
against  him  had  been  found  by  the  grand  jin\v  at  a  term  of  the 
court  when  J.  A.  Lackey  (the  prosecutor)  was  the  foreman  of 
the  grand  jury,  and  signed  his  name  on  ll)e  bill  as  such,  to  the 
iindin<jr  of  the  indictment  as  a  true  bill — the  said  Lackev  hav- 
ing  testified  that  he  was  the  owner  of  the  goo.ls  described  in  the 
indictment.  His  Honor  refused  the  motion,  and  the  dcfcnilant 
apjK'aled  from  the  judgment  pronounced. 

Atiornejj'General,  for  the  State 
Mr.  Isaac  T,  Avert/,  for  defendant. 

Ashe,  J.  The  cause  assi^jned  bv  the  ilefendant  i\)V  tiiL-  iwvvm 
of  judgment  is  groundless,  and  would  be  so  if  it  appeared  iipoji 
the  face  of  the  record.  But  a  judgment  can  only  be  arnsteil 
for  matter  appearing,  or  the  omission  of  matter  which  ought  to 
appear  iu  the  record. 

The  record  does  show  that  Lackey  was  foreman  of  the  ;;r,nid 
jury;  and  it  appears  from  the  transcript  that  Lackey's  name 
was  endorsed  on  the  bill  x\<  a  witness,  sworn  and  sent  tt)  the 
grand  jury,  but  the  endorsements  on  the  bill  of  indictment  tnrm 
no  part  of  the  bill,  and  cnnsocpiciitly  no  part  of  tiie  rtio;.". 
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*  «  -  . 

State  r.  Rose. 

If  a:i  in  li(!cniL'nt  l»o  Cmind  without  loiTil  ovi<K'm-i.\  ir  muv  In* 
•  I  ijshtnl,  or  till-  matter  may  be  pleaded  in  almtenKMit,  but  ni»t  i» 
nnost  of  ju(l«^iuent.     State  v.  lioberts,  2  Dev.  &  Bat.,  «'34U. 

There  is  no  error.  Let  this  be  certified  to  the  superior  court 
«'f'  Burke  CDmity,  that  the  ca^^e  may  be  proceeded  wiih  nccordin;; 

to  \{\\\. 

Xo  c  rror.  Affirmed. 


STATE  V.  W.  II.  ROSE. 
LidiHmciit — Removal  of  Crop, 

1.  An  iMiiiJiiiont  ior  removal  of  crop  in  violalion  of  the  The  Code,  517-59, 
cluDui:;,' the  (lefemlanl  wiili  removing  the  same  "without  satisfying  all 
\':k'[\<  <!1  Slid  crop,"  is  defective.  The  words  of  the  statute,  "  before  satis- 
IviiiLr  all  the  liens  held  hj  the  lessor  or  hii  assigns  on  said  crop,"  shonld 
havf  !)'.'eii  foUoweJ.     ^fsrrUt'8  ««;,  80  N.  C,  oOO,  approved. 

*i.  The  U'ssor  himself  is  indictable  under  this  statute  for  removing  the  crop.or 
any  |»;ut  thereof,  where  he  has  previously  conveyed  his  interest  in  the 
'•ap.io  t«»  a  third  parly. 

State  V.  Merritt,  S'.)  X.  C,  50(5,  cited  and  approved). 

Indktment  for  misdemeanor  tried  at  Fall  Term,  1883,  of 
Na.SH  Superior  Court,  before  Philips^  J. 

The  defendant  is  charge<l  with  a  viohition  of  tlie  act  of 
187(3-77,  eh.  283,  §6  (The  Code,  §1759),  in  removing  crops. 
The  indictment  is  substantially  as  follows: 

The  jurors,  <fcc.,  present  that  one  Eli  lieggett  rented  from 
W.  H.  Kose  (the  defendant)  certain  land  for  agricultural  pur- 
poses, and  that  Rose,  for  a  valuable  consideration,  conveyed  his 
interest  in  the  crop  and  in  the  rent  of  the  land  to  the  Rocky 
Mount  Mills;  and  that  afterwards,  the  said  Rose  did  unlawfully 
.lud  wilfully  remove  from  said  land  a  part  of  the  crop  witboat 
the  coiKont  of  said  Mills,  and  without  mvins:  to  the  same  or  its 
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agent  five  days'  notice  of  such  intended  removal,  and  "without 
t^atisfying  all  liens  on  said  crop,"  contrary,  &c. 

The  defendant  moved  to  quash  the  bill  upon  the  following 
grounds: 

1.  Because  the  statute  upon  which  the  indictment  is  founded 
has  no  application  to  the  lessor  (Rose)  of  the  crop. 

2.  Because  the  indictment  does  not  negative  the  consent  of  the 
lessor  to  the  alleged  removal  of  the  crop. 

His  Honor  allowed  the  motion  and  the  state  solicitor  appealed. 

AUorneif- General,  for  the  State. 

Messrs.  J.  J.  Davis  and  Reade,  Busbee  &  Busbee,  for  defendant. 

Merrimon,  J.  The  Attorney-General  very  properly  con- 
<*e(led  that  this  case  must  be  governed  by  that  of  State  v.  Merritty 
89  X.  C,  506,  which  is  substantially  like  this.  Here,  there  are 
two  counts  in  the  indictment,  and  in  each  it  is  charged  that  the 
seod-cotton  was  removed  by  the  defendant  "without  satisfying 
<tli  liens  on  said  crops."  The  language  here  quoted  from  the 
indictment  is  not  that  of  the  act  (The  Code,  §1759),  nor  does 
it  embody  the  substance  of  it. 

The  act  provides,  "  and  before  satisfying  all  the  liens  held  by 
the  lessor  or  his  assigns  on  said  crops."  There  might  be  liens  on 
the  crop  other  than  those  in  favor  of  the  "lessor  or  his  assigns," 
and  it  would  not  be  indictable  to  remove  the  crop  or  a  part  of  it  Ixi- 
fore  these  were  satisfied.  The  indictment  does  not  aver  that  the 
"^*  lessor  or  his  assigns"  had  liens  on  the  crop.  It  may  l)e,  it  is 
possible,  he  did  not;  it  may  be  that  other  persons  had;  in  cither 
<'ase,  there  would  be  no  criminal  offence  under  the  statute. 

■ 

The  indictment  ought  to  charge  the  relation  between  the  "  lessor 
or  his  assigns"  and  the  lessee  or  the  assigns  of  the  latter,  the 
liens  on  the  crop,  and  that  the  defendant  ^s  lessee,  or  his  assigns, 
or  .some  other  person,  as  the  case  may  be,  pending  the  relation, 
removed  the  crop  or  a  part  thereof  from  the  land,  "  without  the 
<^onsent  of  the  lessor  or  his  assigns"  (as  the  case  may  be),  and 
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without  giving  him  or  his  agent  five  days'  notice  of  such  in- 
tended removal,  and  before  satisfying  all  the  liens  held  by  the 
"  lessor  or  his  assigns  on  the  croi)S." 

The  court  properly  quashed  the  indictment.  There  is  no 
error. 

No  error.  Affirmed. 


STATE  V.  JOHN  LANIER. 

Indictment — Motion  in  arrest  and  to  quash — Endorscineat  on  h\U 

no  part  of  record. 

1.  Judgment  can  be  arrested  only  for  matter  appearing,  or  for  some  matter 

which  ought  to,  but  does  not  appear  in  the  record. 

2.  Neither  a  motion  in  arrest  nor  a  motion  to  cjuasii  will  lie  upon  the  groiinil 

that  the  endorsement  on  a  bill  that  the  witnesses  were  sworn  and  sent  t«> 
the  grand  jury  is  not  signed  by  the  clerk,  for  it  is  no  part  of  the  record. 

3.  There  is  a  presumption  in  favor  of  the  legality  of  the  finding  of  the  jury. 

4.  lUit  where  the  accused  establishes  the  fact  that  the  bill  was  found  witlioni 

evidence  or  upon  illegal  evidence,  it  may  be  quashed  or  the  matter 
pleaded  in  abatement. 

SiaUv.  TkompsoTiy  83  N.  C,  593;  iState  x.McTatire,  2  Car.  Law  Rep.,  2S7; 
Slate  v.  Roberts,  2  Dev.  &  Bat.,  540;  Slate  v.  Ildrwjrd,  Winst.,  22S;  Siatc  v. 
Guilford,  4  Jones,  S3,  cited  and  approved). 

Indictment  for  larceny  tried  at  Fall  Term,  1883,  of*  Beav- 
FORT  Superior  Court,  before  Avery y  J. 

Attorney- General,  for  the  State. 
No  counsel  for  the  defendant. 

Smith,  C.  J.  The  defendant  charged  in  the  bill  with  larceny 
was  put  on  trial  in  the  inferior  court  of  Beaufort  upon  his  plea 
of  not  guilty  and  convicted  by  the  verdict  of  the  jury.  Hi* 
counsel  thereupon  moved   in  arrest  of  judi^ment  for  the  reason 
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that  it  did  not  appear  that  the  witnesses,  whose  names  were 
endorsed  upon  the  bill  as  being  examined  by  the  grand  jury,  had 
lieen  sworn.  Opposite  the  name  of  each  witness  was  a  cross, 
and  underneath  were  written  the  words,  "those  marked  thus  X 
sworn  and  sent,"  without  signature.  The  motion  was  sustaiiie<i 
and  the  state  appealed. 

The  statement  of  counsel  sent  with  the  record  to  the  superior 
court  represents  that  a  preliminary  motion  was  made  to  qnasli, 
the  eo!isideration  of  which  was  reserved  until  after  the  rendition 
of  the  verdict,  and  was  then  allowed  and  the  appeal  then  taken. 

Upon  the  hearing  in  the  superior  court  the  judgment  in  the 
inferior  court  was  reversed  and  ordered  to  be  certified  to  that 
(H)urt,  from  which  ruling  the  defendant  appeals,'  and  l>rings  np 
for  review  the  correctness  of  the  reversing  judgment. 

As  an  appeal  from  an  inferior  court  to  a  superior  court  is  (Mily 
allowed  *^  for  error  assigned  in  matters  of  law  in  the  same  man- 
ner and  under  the  same  restrictions  provided  by  law  for  appeals 
from  the  superior  courts  to  the  supreme  court,''  and  the  record 
proper  bearing  the  signature  of  the  judge  shows  a  reversal  of 
the  judgment  in  arrest  made  after  trial,  we  are  confined  to  an 
examination  of  that  ruling  alone.  Thk  Code,  §809;  ^Statc  v. 
Thompson,  83  N.  C,  oOO. 

The  judgment  of  His  Honor  was  entirely  correct  and  finds 
ample  support  in  principle  and  authority,  and  the  motion  could 
not  be  entertained  after  verdict. 

In  State  v.  Mclntire,  2  ('ar.  Law  Rep.,  287,  an  indictment 
for  murder,  removed  from  Rutherford  to  I-iincoln  county  for 
trial,  where  the  objection  was  that  the  transcript  did  not  show 
the  bill  to  have  been  found  upon  evidence  under  oath,  or  that 
any  witness  was  sworn  and  sent  to  the  grand  jury,  in  answer 
to  the  objection,  Taylor,  C.  J.,  says:  **  The  bill  was  found  a 
true  bill  [)y  the  grand  jury,  and  it  cannot  be  i)resumed  that  it 
was  found  without  evidence." 

Upon  the  same  point  we  (juote  fuller  renjarks  of  Ruffix, 
C.  J.,  in  Stdtr  V.  Rn^wrtx,  2  Dev.  &  But.,  '"340,  ais«»  an  indict- 
ment fiiV  niiiixh'r:     '*.Iu  1^  wnw  ci:i  bj  arrested  onlv   l*'»r   inatt«'r 
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apj>earing  in  ihe  record,  or  for  some  matter  whirli  ought  tc» 
appear  and  does  not  appear  in  the  reconl.  Jf  a  hill  of  imlic;- 
ment  be  found  witliout  evidence  or  upon  illegal  evidencr,  ;l^ 
upon  the  testimony  of  witnesses  not  sworn  in  court,  the  acciise<l 
is  not  without  remedy.  Upon  ihe  cstablis/iment  of  the  fad,  ihf^ 
bill  may  be  quashed  or  the  matter  may  be  pleaded  in  abatement. 
But  t\\QJu(if/ment  cannot  be  arrested,  for  it  is  no  Mart  t»f  the  rec- 
ord, properly  speaking,  to  set  forth  the  \vitues.ses  examined  Mon^ 
the  grand  jury  or  the  evidence  given  by  them,  more  than  it  is  t<» 
set  out  the  same  things  in  reference  to  the  trial  before  the  petit 
jury.  A  memorandum  of  the  witnesses  intended  to  be  used  is 
generally  made  on  the  bill  by  the  |»rosecuting  officer  for  his  own 
convenience,  that  he  may  know  whom  to  call;  and  the  clerk 
usually  avails  himself  of  it,  and  marks  the  names  of  such  as  are 
sworn,  in  aid  of  his  memory,  if  the  fact  should  be  disputetl. 
But  none  of  these  endorsements  are  parts  of  the  bill,  or  are 
proper  to  be  engrossed  in  making  up  the  record  of  a  superior 
court,  which  merely  states  that  it  was  presented  by  the  jurors 
for  the  state  upon  their  oaths."  State  v.  Harwood,  Winst.,22S; 
State  v.  Guilford,  4  Jones,  83;  1  Whar.  C.  L.,  §489. 

The  rule  applies,  if  not  with  equal  force,  to  the  preliminary 
motion  to  quash  upon  the  same  grounds. 

The  same  author  cited  above,  in  section  520,  lays  down  the 
rule  in  these  words : 

"An  indictment  will  not  be  quashed  upon  the  ground  that 
the  endorsement  upon  it,  stating  that  the  witnesses  were  sworn 
and  sent  to  the  grand  jury,  is  not  signed  by  the  clerk,"  and  in 
su|)port  of  the  proposition  he  cites,  State  v.  Tucker,  20  Iowa, 
508;  State  Y.  Cole,  19  Wise,  120;  State  v.  Fee,  lb.,  562;  Static 
V.  Logan,  1  Nev.,  509. 

The  principle  is,  that  proof  that  illegal  evidence  was  heard 
by  the  grand  jury  or  none  was  before  them,  in  order  to  impeach 
their  action,  must  come  from  the  accused  ;  and  if  none  such  is 
j)roduccd,  the  presumption  in  favor  of  the  legality  of  their 
finding  will  ])revail. 
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If  the  memoranduin  is  to  be  considered  as  evidence  that  the 
witnesses  name<l  were  examined,  it  is  also  evidence  that  they 
were  sworn,  and  before  a  person  com|)etent  to  administer  the 
oath. 

There  is  no  error  in  the  judgment  of  reversal  rendered  in  the 
superior  court,  and  this  will  be  certified. 

Xo  error.  Affirmed. 


STATE  V.  JAMES  COLVIN. 

Indictment  for  an  attempt  to  commit  a  crime. 

In  an  indictment  for  nn  attempt  to  commit  a  crime  (here  burglary),  sonic 
overt  acts  of  the  accused,'  wl^ch  in  the  ordinary  course  of  things  would 
result  in  the  commission  of  the  particular  crime,  must  be  alleged  and 
proved. 

(State  V.  Ulleyt  82  N.  C,  556  ;  Slute  v.  Jordan^  75  N.  C,  27,  cited  and  approved). 

Indictment  for  an  attempt  to  commit  burglary,  tried  at  Janu- 
ary Term,  1884,  of  Robeson  Superior  Court,  before  MacRae,  J. 

The  defendant  was  tried  upon  a  bill  of  indictment  which  i.s 
substantially  as  follows:  The  jurors,  &c.,  present  that  the 
defendant,  &c.,  about  the  hour  of  ten  in  the  night  of  the  same 
day,  with  force  and  arms,  &c.,  did  feloniously  attempt  to  break 
and  enter  the  dwelling-house  of  Edward  Surles,  with  intent  the 
goods  and  chattels,  etc.,  feloniously  to  steal,  take  and  carry  away, 
against  the  form  of  the  statute,  &c. 

The  jury  found  the  defendant  guilty,  and  thereupon  his  coun- 
sel moved  in  arrest  of  judgment  upon  the  ground  that  the  bill 
fails  to  state  any  acts  of  the  defendant  in  carrying  out  his  alle<j;ed 
design.  The  court  allowe<l  the  motion  and  the  state  solicitor 
appealed. 

Attorney- General,  for  the  State. 

J/cswx.  French  ci*  Xnrmcnfy  for  (U'rcudant. 
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Ashe,  J.  The*  attempt  to  commit  a  crime  is  an  indictable 
offence  at  common  law.  It,  however,  must  be  an  attempt  which 
stands  in  such  connection  with  a  projected  deliberate  crime  that 
the  crime,  according  to  the  usual  and  likely  course  of  events,  will 
follow  from  the  attempt,  2  Whar.  Cr.  Law,  §2705.  And  the 
same  writer  proceeds  to  say:  "It  is  a  familiar  principle  of 
criminal  pleading,  that  where  an  act  is  only  indictable  under  cer- 
tain conditions,  then  these  conditions  must  be  stated  in  the  indict- 
ment/' 

In  examining  the  authorities  upon  the  subjec't,  wt-  find  this 
principle  of  criminal  pleading  to  obtain  with  unvarying  uni- 
formity. The  only  exceptions  are  when  the  indictments  were 
drawn  under  statutes  declaring  what  siiall  be  indictable  attempts. 

In  Virginia,  an  indictment  simply  averring  that  ihcciofeiKl- 
aut  did  attempt  feloniously  to  maim,  was  held  to  be  insufficient 
because  it  did  not  allege  some  act  do»e  l>y  the  detVnd;int  of  sucli 
nature  as  to  constitute  an  attempt  to  commit  the  otfVnce  snentioned 
in  the  indictment.     Clark^s  case,  G  Gratt.,  G75. 

In  Connecticut,  it  was  held  that  though  an  attempt  tocnmniit 
a  crime  involves  both  a  guilty  intent  and  an  overt  (tcly  yet  it  is 
not  enough  to  charge  an  attempt  merely,  but  both  the  intent  and 
the  ovort  act  must  be  specifically  alleged,  and  the  ow'Tt  act  must 
be  such  as  is  in  itself  adapted  to  produce  the  effect  iniended.  State 
V.   Wl/s'jn,  :iO  Conn.,  500. 

lu  Wliirron's  Precedents  (386)  the  form  of  an   indicjnentar 
/  common  law  f<»r  an  attempt  to  break   into  a  dwelling-house  i* 

jrivtii  which  is  said  to  have  been  drawn  bv  the  Attornev-Geiieral 
of  Pennsylvania  in  1787,  and  it  contains  no  averment  of  any 
overt  act.  But  in  1821,  in  the  case  of  Randolph  v.  Common- 
ircdltk^  6  Sergt.  &  R.,  397,  the  supreme  court  of  that  state  decided 
that  an  indictment,  charging  an  attempt  to  pick  the  pocket  of 
one  ]>  with  intent  to  steal  the  money,  property,  gocxls  and  chattel 
ol  ilu*  said  B,  Mas  too  vague  and  uncertain  to  be  supporteil. 
The  court  in  the  conclusion  of  the  opinion  use  the  following  lan- 
gna;:e :     "  To  say  that  a  man  made  an  attempt  is  very  uncertain 


FEIJRUAIIY  TEKM.  18«4.  71!) 

Statb  v.  Porter. 

language.  Wc  caunot  pretend  to  say  what  it  is  the  defendant  is 
oharged  with  doings  and  without  knowing  that  we  cannot  deter- 
mine whether  what  he  did  was  an  indictable  oflfence.  There  is 
no  precedent  in  support  of  such  an  indictment,  and  it  appears  to 
the  court  to  be  too  loose,  too  vague,  too  uncertain  to  be  supported." 
^ee  upon  same  point  2  Bennett  &  Heard,  L.  C.  C,  171. 

In  the  case  State,  v.  t7Zey,  82  X.  C,  556,  and  SUde  v.  Jordan, 
75  N.  C,  27,  which  are  the  only  cases  we  have  met  with  in  our 
Ke|K)rts  where  defendants  were  indicted  for  an  attempt  to  com- 
mit a  crime,  the  indictments  conformed  to  the  principle  of  plead- 
ing mentioned  in  the  above  cited  cases,  by  averring  the  overt 
act  constituting  the  attempt. 

From  an  investigation  of  the  authorities  upon  the  subject,  our 
conclusion  is,  that,  to  warrant  the  conviction  of  a  defendant  for 
such  an  offence,  it  is  essential  that  the  defendant  should  have 
done  some  acts  intended,  adapted,  approximating,  and,  in  the 
nixlinary  and  likely  course  of  things,  would  result  in  the  com- 
mission of  a  particular  crime  ;  and  this  must  be  averred  in  the 
indictment  and  proved. 

This  indictment  contains  no  such  averment,  and  the  judgment 
nuist  therefore  he  arrested.  There  is  no  error.  Let  this  be  cer- 
tified to  the  superior  court  of  Robeson  county. 

No  error.  Affirmed. 


STATE  V.  NELSON  PORTER. 

Indictment  f 01'  burnivf/  a  born. 

An  indictment  under  the  statute  for  burning  a  barn  must  aver  that  the  act 
was  done  **  with  intent  thereby  to  injure  or  defraud  "  some  person.  The 
Code,  {985,  sub-div.  G.  And  an  indictment  for  such  offence  at  common 
law  must  charge  that  the  barn  contained  hay  or  grain,  or  is  parcel  of  the 
dwelling-house. 
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Indictment  for  burning  a  barn  tried  at  Spring  Term,  1884, 
of  Mecklenburg  Superior  Court,  before  MacRae,  J. 

This  was  an  appeal  from  the  inferior  court  of  Mecklenburg 
county,  where  the  defendant  was  convicted. 

The  indictment:  "The  jurors  for  the  state  upon  their  oath 
present,  that  Nelson  Porter  and  Dock  Howard,  of  Mecklenburg, 
in  the  county  of  Mecklenburg,  on  the  1st  day  of  November  in 
the  year  1883,  with  force  and  arms,  a  certain  building,  to-wit,  a 
barn,  the  property  of  one  H.  K.  Reid,  there  situate,  feloniously, 
wilfully  and  maliciously  did  set  fire  to  and  burn,  against  the 
peace  and  dignity  of  the  state  and  against  the  form  of  the  stat- 
ute in  such  case  made  and  provided." 

In  the  inferior  court  the  counsel  for  the  defendant  moved  io 
arrest  of  judgment,  but  the  court  refused  the  motion  and  the 
defendant  appealed.  In  the  superior  court  the  motion  wa> 
renewed  and  His  Honor  being  of  opinion  that  the  indictment 
was  good  at  common  law,  affirmed  the  judgment  of  the  inferior 
court,  and  the  defendant  appealed. 

Attoimey- General,  for  the  State. 
No  counsel  for  the  defendant. 

Ashe,  J.  The  judgment  pronounced  by  His  Honor  was 
erroneous.  The  judgment  should  have  been  arrested.  The 
indictment  cannot  be  sustained  at  common  law  or  under  the 
statute.  Not  under  the  statute,  because  it  fails  to  charge  that 
the  act  was  done  with  intent  to  injure  or  defraud  some  person. 
The  Code,  §985,  sub-div.  6.  Nor  can  it  be  sustained  at  com- 
mon law,  because  it  was  not  an  indictable  oSence  at  common 
law  to  burn  a  barn,  unless  the  indictment  contained  the  aver- 
ment that  it  contained  hay  or  grain,  or  was  a  parcel  of  the 
dwelling-house. 

The  following  definition  of  the  offence  at  common  law  is 
given  by  Sir  Matthew  Hale  :  "  The  felony  of  arson  or  wilful 
burning  of  houses  is  described  by  Ix)RD  Coke  to  be  the  mali- 
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cious  and  voluntary  burning  the  house  of  another  by  night  or 
day.  It  extendeth  not  only  to  the  very  dwelling-house,  but  to 
all  out-houses  that  are  a  part  thereof,  though  not  contiguous  to 
it,  or  under  the  same  roof,  as  in  case  of  burglary,  the  barn,  sta- 
ble, cow-house,  slieep-house,  dairy-house,  milk-house.  But  if 
the  barn  or  out-house  be  not  parcel  of  the  dwelling-house,  it  is 
not  felony  unless  the  barn  have  hay  or  grain  in  it."  1  Hale  P. 
C,  566-7.  All  the  writers  of  criminal  law  give  substantially 
the  same  definition.  See  2  Russell  on  Crimes,  1024 ;  Wharton 
on  Criminal  I^aw,  vol.  2,  §1058.  If  the  indictment  had  charged 
that  the  barn  contained  hay  or  grain,  or  that  it  was  a  parcel  of 
the  dwelling-house,  the  indictment  would  have  been  good  at 
common  law.  The  common  law  only  threw  its  protection  over 
such  houses  as  were  used  for  the  habitation  of  man.  The  judg- 
ment must  be  arrested.  Let  this  opinion  be  certified  to  the 
superior  court  of  Mecklenburg  county. 

Error.  Judgment  arrested. 


STATE  V.  MARTIN  PHIFER. 

Indictment  for  burning  warehouse — Intent  must  be  charged  <nul 

proved, 

1.  In  an  indictment  for  burning  a  warehouse  under  TiiE  Code,  ^985,  &ub-div. 

Qj  tbe  intent  to  injure  the  owner  is  made  an  ingredient  of  the  offence  ami 
must  be  charged  and  proved;  it  was  therefore  error  in  the  court  not  to 
submit  the  question  of  intent  as  one  of  fact  to  the  jury. 

2.  There  is  a  presumption  of  law  that  one  intends  the  natural  cousei]uenccs  df 

Ills  act,  but  this  establishes  only  a  prima  facie  case  against  the  accused,  and 
throws  the  burden  of  proof  upon  him  to  rebut  the  presumption. 

{Slate  V.  JayneSf  78  N.  C,  504 :  State  v.  Blue,  84  N.  C,  807,  cited  and  approved ). 

Indictment  for  burning  a  warehouse  tried  at  Spring  Term, 
1884,  of  Mecklenburg  Superior  Court,  before  MacRac,  J. 
4G 
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This  prosecution  was  commenced  in  the  inferior  (*ourt  of  Meck- 
lenburg county,  and  the  defendant  is  charged  with  burning  a  ware- 
house, the  property  of  Springs  <Sr  Burwell,  in  violation  of  The 
(bDE,  §985,  sub-div.  6.  The  defendant  was  convicted,  and 
from  the  judgment  pronounced  appealed  to  the  superior  court, 
and  the  only  exception  there  relied  upon  was  that  which  was 
taken  to  the  charge  to  the  jury  in  the  inferior  court. 

On  the  trial  in  the  inferior  court,  the  defendant  asked  this 
instruction:  "That  in  oixler  to  convict  the  defendant,  the  jurv 
must  be  fully  satisfied,  not  only  that  he  set  fire  to  the  warehouse, 
but  that  he  did  it  with  the  intent  to  injure  Springs  &  Burwell"; 
and  the  instruction  given  was:  "This  is  true,  butif  the  jury  find 
that  the  defendant  set  fire  to  the  warehouse  purposely,  the  law 
presumes  that  every  man  intends  the  natural  and  necessary  con- 
sequences of  his  own  acts;  and  if  he  set  fire  to  the  warehouse  and 
an  injury  to  Springs  &  Burwell  was  the  natural  and  necessar>' 
<!onsc(|ueuce  of  his  act,  the  law  presumes  that  he  intended  injurv 
to  them/'  The  defendant  excepted  upon  the  ground  that  the 
statute  required  the  intent  to  be  charged  (and  this  indictment 
charges  that  the  offence  was  committed  "with  intent  &c."),  and 
insisted  that  whatever  is  necessary  to  be  alleged  it  is  necessarj'to 
])rove;  and  if  necessary  to  be  alleged  and  proved,  it  was  a  ques- 
tion for  the  jury,  and  the  court  had  no  right  to  withdraw  its  con- 
sideration from  the  jury  and  decide  it  as  a  question  of  law  in 
any  state  of  the  facts  of  the  case. 

AUoniey-Gineraly  for  the  State. 
No  counsel  for  defendant. 

Ashe,  J.  When  the  case  was  brought  to  a  hearing  in  the 
superior  court,  His  Honor  held  that  "while  the  statute  was  in- 
tended to  reach  certain  cases  which  were  deemed  not  to  be  suffi- 
ciently provided  for  by  law,  it  was  not  meant  to  repeal  the  old 
established  rule  of  law  raising  a  presumption  that  one  intends 
the  necessary  consequences  of  his  own  act,  and  if  the  jury  find 
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tliat  the  defeuclant  wilfully  burned  the  warehouse,  there  is  a  pre- 
sumption both  of  law  and  fact  that  it  was  with  the  intent  to 
injure  the  owners,  and  it  was  proper  the  court  should  so  instruct 
tlie  jury." 

But  the  inferior  court  did  not  so  instruct  the  jury,  and  in  that 
<x)nsisted  the  error  complained  of  by  the  defendant.  The  ques- 
tion presented  by  the  record  is,  was  there  error  in  the  charge  given 
to  the  jury  in  the  inferior  court?  We  are  of  the  opinion  there 
was,  for  the  reason  that  the  court  did  not  submit  the  question  of 
intent,  as  one  of  fact,  to  the  jury;  and  the  superior  court  was 
in  error  in  not  reversing  the  judgment  of  the  inferior  court. 

As  a  general  proposition,  it  is  true  tliere  is  a  presumption  of 
law  that  every  man  intends  the  natural  consequences  of  his  acts, 
but  this  presumption  has  no  other  or  greater  effect  than  to  estab- 
lish a  prima  facie  case  against  the  defendant,  and  throw  upon 
him  the  burden  of  proof.  In  the  absence  of  opposing  proof,  the 
jur}'  are  bound  by  it.  But  when  there  is  opposing  proof  it  Ls  a 
question  for  the  jury  to  decide  whether  the  presumption  is  rebut- 
ted. And  here  there  was  some  evidence  of  that  character,  and 
in  this  respect  the  case  at  bar  differs  from  that  of  State  v.  Jayjies, 
78  N.  C,  o04,  which  was  relied  upon  by  His  Honor  to  support 
hi.s  judgment  in  the  superior  court. 

The  confessions  of  the  defendant  were  offered  in  evidence  by 
I  he  state,  to  the  effect  that  he  had  stolen  some  cotton  from  the 
factory,  and  that  he  had  set  fire  to  the  warehouse  to  prevent  the 
<lctcction  of  his  theft.  It  was  some  evidence  tending  to  rebut 
the  presumption  of  law  that  the  defendant  burned  the  warehouse 
with  intent  to  injure  or  defraud  Springs  &  Burwell,  and  directly 
raised  the  question  of  intent,  which  was  one  of  fact  that  should 
have  been  left  to  the  jury.  And  especially  must  it  be  so,  when 
the  intent,  as  in  this  case,  is  made  by  statute  an  ingredient  of 
the  offence. 

The  intent  then  becomes  a  material  fact,  which  must  not  only 
be  charged,  but  proved,  either  by  direct  testimony  or  by  circum- 
i^tances  from  which  the  fact  may  be  inferred  by  the  jury. 
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If  tlierc  liad  been,  in  this  case,  a  special  verdict,  and  the  jury 
had  found  the  burning  without  finding  the  intent  to  injure  or 
defraud  Springs  &  Burwell,  the  verdict  would  have  been  fatally 
defective,  and  a  venh^e  de  novo  would  have  been  awarded.  Ir 
was  so  held  in  the  case  of  State  v.  Blue,  84  N.  C,  807,  whiciv 
was  an  indictment  for  obtaining  goods  by  false  pretence  under 
Battle's  Revisal,  ch.  32,  §58,  and  the  jury  failed  to  find  the 
intent  with  which  the  false  representation  was  made.  The  court 
held  the  intent  to  cheat  and  defraud  was  an  essential  ingredient  of 
the  crime,  and  was  a  material  fact  which  should  have  been  found 
by  the  jury,  and  for  the  want  of  such  finding  a  rewire  denovo 
was  awarded. 

There  is  error.  The  judgment  of  the  superior  court  of  Meck- 
lenburg county  is  reversed.  Let  this  opinion  be  certified  to  that 
court,  that  it  may  be  certified  to  the  inferior  court  of  that  county,, 
to  the  end  that  a  venire  de  novo  may  be  awarded. 

Error.  Venire  de  novo. 


STATE  V.  ERNEST  WILLIAMS. 
Burglary — Store-house — Indictment 

1.  A  store- house  is  a  dwelling-house  in  which  burglary  may  be  committed^    . 

where  it  appears  that  a  clerk  or  servant  of  the  owner  habitually  slept  in 
a  bed-room  therein^  even  though  for  the  purpose  of  protecting  the  prop- 
erty.   See  next  case. 

2.  The  indictment  in  such  case  which  lays  the  property  in  the  owner  of  the- 

store  **  then  occupied  "  by  the  clerk,  is  in  accordance  with  the  suggestion, 
in  State  v.  Outlaw,  72  N.  C,  598 

(State  V.  Outlaw,  72  N.  C,  598  ;  State  v.  Jenkins,  5  Jones,  430;  State  v.  Palt^. 
75  N.  C,  129,  cited,  distinguished  and  approved). 

Indictment  for  burglary  tried  at  Spring  Term,  1884,  of 
Mecklenburg  Superior  Court,  before  MacRae^J. 
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The  jurors,  &c.,  present  that  the  defendaDt,  about  the  hour  of 
two  in  the  night,  &c.,  a  dwelling-house,  the  property  of  L.  M. 
McLendon,  then  occupied  by  L.  J.  Hooks,  feloniously  and 
4)urglariously  did  break  and  enter  with  intent,  &c. 

It  appears  from  the  evidence  that  L.  M.  McLendon  was  the 
owner  of  a  store-house  in  which  there  were  goods,  at  Matthews, 
in  the  county  of  Mecklenburg,  situate  across  the  street  from  his 
•dwelling-house,  and  upon  a  lot  separate  from  any  other  house ; 
that  there  was  an  upper  floor  in  the  store-house  in  which  some 
l^oods  were  kept,  on  the  back  part  of  which  a  space  was  pa^i- 
tioned  off  in  the  corner  for  an  office,  and  in  the  rear  of  the  office 
part  there  was  a  bed-room  reached  through  the  office;  that 
McLendon's  clerk,  L.  J.  Hooks,  occupied  this  bed-room  as  his 
sleeping  apartment  and  boarded  with  McLendon ;  that  the  room 
was  built  and  the  clerk  put  there  to  sleep  for  the  purpose  of 
protecting  the  property  ;  that  Hooks,  the  clerk,  habitually  slept 
in  this  bed-room,  kept  his  trunk  and  clothing  there,  and  that  it 
was  his  home;  that  a  part  of  the  consideration  for  his  services 
-was  his  board  and  the  sleeping  apartment ;  that  on  the  night  of 
the  30th  of  December,  1883,  Hooks  and  three  other  persons 
<iccupied  the  sleeping-room  ;  that  about  two  o'clock  in  the  morn- 
ing, they  were  awakened  by  a  watchman  from  the  outside  of  the 
building,  and  having  armed  themselves  they  made  search  in  the 
house  for  a  supposed  burglar;  that  they  found  the  prisoner, 
under  a  counter,  and  upon  his  person  sundry  articles  of  value, 
that  appeared  to  have  been  taken  from  the  stock  of  goods  in  the 
store ;  that  other  goods  were  found  that  appeared  to  have  been 
removed  by  some  one  from  the  show-cases  in  which  they  prop- 
<irly  belonged. 

There  was  evidence  tending  to  show  that  the  prisoner  had 
entered  the  house  through  an  upper  window,  which  he  reached 
by  placing  boxes  one  upon  another ;  that  a  pane  of  glass  had 
been  removed  from  the  window-sash  by  using  a  butcher-knife 
found  inside  the  window  with  putty  on  it;  that  the  window 
through  which  the  breaking  was  made  was  closed  in  the  even- 
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ing,  the  early  part  of  the  night  of  the  burglary,  when  Hooks 
retired  to  his  sleeping-room. 

The  court  charged  the  jury  that,  "  if  Hooks  was  a  clerk  of 
McLendon  and  occupied  the  room  because  it  was  convenient  to 
occupy  it,  even  though  it  was  also  for  (he  protection  of  the 
goods  in  the  store,  and  had  his  sleeping  apartment  there,  whicU 
he  habitually  used  as  such,  it  was  a  dwelling-house  belonging  to 
XIcTjcndon,  and  occupied  by  Hooks,  and  the  breaking  into  it  m 
the  night-time  with  intent  to  commit  a  felony  would  constitute 
tl»c  crime  of  burglary." 

To  this  charge  the  prisoner  excepted,  and  praye^l  the  fcourtto 
instruct  the  jury  that,  according  to  all  the  evidence  in  the  cause, 
he  could  in  nowise  be  convicted  of  burglary,  because  the  store- 
house was  not  a  dwelling-house  in  the  sense  contemplated  hy  the 
law  relating  to  that  crime.  This  instruction  the  court  declined 
to  give,  and  the  prisoner  excepted.  Tliere  w'as  a  verdict  of 
guilty  and  judgment  of  death,  from  which  the  prisoner  appealed. 

Attornei/'General,  for  the  Stiite. 
Messrs,  Wikon  ASon,  for  prisoner. 

Merrimon,  J.  This  ease  is  in  all  material  respects  like  that 
of  State  V.  Outlaw,  72  N.  C,  598,  and  must  be  governed  hy  it. 

The  store-house  and  the  goods  therein  belonged  to  McLendon. 
Hooks  was  his  clerk,  boarded  with  him  and  habiixially  slept  in 
the  store-house  as  his  home,  for  the  protection  of  the  property. 
He  had  no  lease  or  estate  in  the  property,  nor  did  he  claim  any, 
not  even  in  the  office  or  his  bed-chamber  adjoining  it.  He  occu- 
pied it  as  his  employer's  clerk,  and  by  virtue  of  that  relation. 
The  employer  constructed  the  bed-chamber  to  be  used  by  his 
clerk  habitually,  the  motive  being  the  protection  of  the  prop- 
erty. The  fact  that  the  clerk  got  less  wages  because  his  employer 
boarded  him  and  furnished  the  sleeping  apartment  in  no  sense 
changed  the  relation  of  the  parties  as  employer  and  clerk.  The 
latter  occupied  the  room  only  as  clerk,  and  thei'C  is  no  evidence 
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that  he  had  or  claimed  to  have  any  right  to  stay  there  in  any 
otlier  capacity.  He  neither  owned  nor  controlled  the  use  of  his 
bed-chamber  or  the  office  adjoining  it. 

The  property,  therefore,  was  properly  alleged  in  the  indict- 
ment to  be  in  McLendon.  Indeed,  the  indictment  seems  to 
have  been  framed  in  pursuance  of  a  suggestion  made  in  the  case 
above  cited. 

The  sleeping  apartment  in  the  store-house  communicated,  up 
and  down  the  stairs,  directly  and  indirectly,  through  the  office 
adjoining  it,  inside  of  the  house  with  the  store  apartments,  and 
was  used  by  the  owner  Mcl^ndon  as  a  sleeping  chamber  for  his 
clerk,  and  the  latter  so  occupied  it,  and  habitually  slept  there. 
He  kept  his  trunk  and  clothing  there  and  it  was  regarded  by 
him  as  his  home.  He  did  not  sleep  there  only  occasionally :  he 
slept  there  habitually ,  and  it  was  intended  by  his  employer  to  be 
a  regular  sleeping  place.  This  material  fact  distinguishes  this 
case  from  that  of  State  v.  Jenkins^  5  Jones,  430.  In  that  case 
the  late  Judge  Battle  said:  "  The  breaking  into  a  store-house, 
then,  as  such,  is  not  burglary,  and  cannot  bscome  Sf>,  unlcrjs  its 
situation  makes  it  a  part  of  the  dwelling-house  or  unless  it  is 
otherwise   made  to  assume  the  character  of  a  dwelling-house. 

This  may  be  done  by  being  used  habitually  and  nsually,  by 
the  owner  or  his  clerk  or  servant,  as  a  place  for  sleeping,  but  not 
by  being  used  occasionally,  only,  for  such  a  purpose.^' 

It  was  suggested  on  the  argument  that  the  clerk  slept  in  the 
house  "  for  the  purpose  of  protecting  the  property."  Grant  that 
he  did,  this  does  not  modify  or  affect  the  material  and  essential 
fact  that  he  slept  there  habitually — that  he  had  his  trunk,  his 
clothes,  his  home  there,  and  that  his  employer  and  the  owner  of 
the  property  so  intended,  provided  and  directed,  and  therefojo 
the  law  extended  to  the  clerk,  while  he  slept  there,  and  to  the 
house  in  which  he  slept,  that  measure  of  protection  it  extends  to 
all  men  while  they  take  repose  in  their  dwelling-houses  in  the 
night-time. 

This  and  like  ciises  are  clearly  within  the  wise  purposeof  the  law 
creating  and  defining  the  crime  of  lMir«:lary.     Tiie  law  triMTstii' 
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li:il)itaiions  of  men  as  sacred  and  regards  tlicm  wiih  particular 
favor  at  all  times,  and  especially  in  the  night-time,  when  they 
:ire  closed  and  men  are  presumed  to  take  quiet  repose  in  sleep. 
Then,  they  have  the  right  to  rest  securely  in  their  dwelling- 
Inuises,  free  from  fear,  terror  or  danger.  It  is  hence  made  a 
great  crime  to  break  into  and  invade  the  sanctity  of  the  dwelling- 
house  for  a  felonious  purj)08e,  thus  producing  tensor  and  unusual 
peril  to  the  inmates. 

This  law  embraces,  not  a  particular  class  of  dwelling-houses, 
but  all  dwelling-houses,  having  about  them  the  quality  of  per- 
manency, in  which  men  regularly,  habitually  sleep  at  night, 
no  matter  to  what  other  purpose  they  may  be  dev^oted,  nor 
what  the  motive  promj)ting  the  owner  of  the  house  to  establish 
it  as  a  sleeping  place  for  himself,  his  family,  his  clerks,  his 
agents  or  his  servants.  Nor  is  a  party  confined  to  onedwelliug- 
house ;  he  may  have  two,  three  or  more,  and  the  law  extends  its 
protecting  arm  to  all.  And  so,  he  may  have  one  dwelling-house, 
and  other  houses;  a  store-house  for  example,  near  to  his  dwell- 
ing-house, in  whic)i  members  of  his  family,  himself,  his  clerks 
and  servants,  or  some  one  or  more  of  them  regularly  and  habxi- 
iKilff/  sleep  at  night,  and  such  houses  arc  treated  as  part  and  par- 
cel of  his  dwelling-house,  and  the  law  protects  the  same  as  part 
of  it. 

The  counsel  for  the  prisoner  pressed  upon  our  attention  the 
cahc  of  State  v.  Potts,  75  X.  C,  129.  In  that  case,  Mr.  Justice 
Rodman,  while  recognizing  the  law  as  properly  laid  down  in 
the  case  of  State  v.  Oiitlair,  supra,  draws  a  nice  and  subtle  dis- 
tinction between  the  case  where  the  person  occupying  the  store- 
house is  its  owner  or  a  member  of  his  family  or  his  servants,  and 
the  case  where  the  pei'son  sleeps  in  it  solely  for  the  purpose  of 
protecting  the  premises.  In  the  latter  case,  he  insists  that  tlie 
occupant  is  only  a  watchman,  and  the  store-house  cannot  be  re- 
garded as  a  dwelling-house,  although  it  had  been  occupied  regu- 
larly as  a  sleeping  place  by  the  owner,  his  clerk  or  some  other 
person  by  his  license  for  about  four  years. 


FEBRUARY  TERM,  1884.  729 

State  r.  Williams. 

It  is  difficult  to  see  how,  if  the  store-house  had  become  a 
<l\velling-house  in  the  eye  of  the  law,  the  sleepiug  there  by  a 
watchman  to  protect  the  premises  could  change  or  destroy  that 
feature.  For,  if  one  break  into  a  dwelling-house  in  the  night- 
time for  a  felonious  purpose,  though  the  owner  and  his  family 
l>e  temporarily  absent,  and  no  one  be  in  it,  it  is  burglary;  and 
so  it  would  still  be  burglary,  though  a  watchman  were  sleeping 
ill  it  to  protect  tlie  property.  His  presence,  no  matter  for  what 
j>urpose,  could  not  change  the  character  of  the  house  as  a  dwell- 
ing-house. 

However,  tlie  distinction  he  seems  to  take  and  which  is  taken 
in  some  of  the  cases  he  cites,  seems  to  be,  that  where  one  sleeps 
in  a  house  simply  as  a  watchman  to  protect  the  property,  and 
sleeping  there  is  merely  incidental  to  the  chief  purpose  of  watch- 
ing the  property,  then  the  house  cannot  be  treated  as  a  dwell- 
ing-house, and  to  break  into  it  in  the  night-time  with  a  felonious 
purpose  would  not  be  burglary ;  but  if  sleeping  in  such  a  house 
shall  be  regular  and  habitual  in  the  ordinary  course  of  living — 
not  occasional,  and  merely  incidental — ^and  the  protection  of  the 
property  is  only  incidental,  though  intended,  then,  such  a  house 
would  be  a  dwelling-house  in  which  burglary  might  be  com- 
mitted. 

However  well  founded  this  nice  distinction  may  be,  it  does  not 
Tiffect  the  case  before  us,  because  the  owner  of  the  store-house 
liad  established  the  sleeping  apartment  in  it,  and  his  clerk  slept 
there  regularly  and  habitually.  It  was  his  sleeping  place,  and 
the  protection  to  the  premises  was  incidental.  He  was  not  there 
,«;imply  to  watch  and  pi:otect.  He  was  there  to  sleep,  and  his 
presence  there  at  night  afforded  some  incidental  protection  to 
(he  property. 

We  have  examined  the  record  and  find  no  error  in  it.  The 
judgment  must  therefore  be  affirmed.     I^t  this  be  certified. 

Xo  error.  Affirmed. 
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STATE  V.  ADOLPHUS  PRESSLEY. 
Burglar}/ — Store-hoiise — Preliminary  Examination. 

1.  See  syllabus  in  preceding  case. 

2.  The  fact  that  the  clerk  in  this  case  did  not ''  board"  with  the  owner  of  the 

store  is  immaterial ;  and  there  was  no  evidence  that  he  leased  the  bed- 
room ns  a  tenant  so  as  to  give  him  exclusive  control  over  it. 

3.  Tiie  law  does  not  require  the  examination  of  a  committing  magistrate  r<> 

be  certified  under  seal. 

{State  V.  Jalxy  2  Winst.,  80;  Stale  v.  Outlaw,  72  N.  C,  598;  State  v.  Wilgon,  1 
Hay.,  243;  State  v.  Jenkins,  5  Jones,  430;  5^ote  v.  Potts,  75  N.  C,  \^\SU\te 
V.  Davis,  77  N.  C,  490 ;  State  v.  Parish,  Busb.,  239,  cited  and  approved). 

Indictment  for  burglary  tried  at  Spring  Term,  1884,  of 
Mecklenburg  Superior  Court,  before  MacRae,  J. 

It  is  not  necessary  to  an  understanding  of  the  opinion  lostaU*^ 
the  facts  of  this  case,  as  they  are  very  similar  to  tha««  of  the 
preceding  case  of  State  v.  ^ViUiamB. 

The  special  instructions  asked  by  the  prisoner  were  to  the 
effect  that  if  the  clerks  occupied  the  room  in  the  store-house, 
where  the  burglary  is  alleged  to  have  been  committed,  solely  for 
the  purpose  of  protecting  the  property,  and  were  not  memljeis 
of  the  family  of  E.  D.  Latta,  or  his  servants,  but  occnpied  the 
same  under  an  arrangement  to  receive  less  salary  in  consideration 
of  such  occupancy,  then,  that  their  sleeping  in  it  habitually 
would  not  make  the  building  a  dwelling-house,  so  as  to  consti- 
tute the  act  of  breaking  with  intent,  &c.,  burglary.  And  that 
the  jury  be  instructed  to  find  whether  Latta  received  a  considera- 
tion for  the  use  of  the  room,  and  if  so,  a  tenancy  between  them 
would  be  established,  and  in  such  case  to  make  the  offence  burg- 
lary the  room  so  occupied  would  have  to  be  broken  into. 

His  Honor  refused  the  instructions,  and  among  other  thing?* 
told  the  jury  that  if  they  believed  the  evidence,  they  were  clerks, 
that  is,  servants  of  Latta,  and  that  there  was  no  evidence  of  a 
tenancy — ^a  renting  of  the  room  so  as  to  give  the  clerks  exclusive 
control  of  the  same. 
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Tliere  was  a  verdict  of  guilty,  and  the  prisoner  appealed  from 
the  judgment  pronounced. 

Attorney-  General,  for  the  State. 
Mr,  Plait  I).  Walker,  for  prisoner. 

Merrimox,  J.  The  indictment  contains  three  counts,  laying 
the  ownership  of  the  dwelling-house,  first  in  E.  D.  Latta, 
j^econdly  in  his  clerks  jointly,  and  thirdly  in  one  of  them.  The 
court  instructed  the  jury  (hat  the  evidence,  if  believed  by  them, 
proved  the  ownership  in  Latta,  thus  cutting  the  prisoner  oft 
from  the  defense  that  the  clerks  had  leased  the  sleeping  chamber 
from  their  employer,  and  it  was  not,  therefore,  a  part  of  the 
store-house,  and  that  the  latter  c(»uld  not  be  treated  as  a  dwelling- 
house. 

It  is  insisted  that  this  is  error.  We  think  otherwise,  and 
that  the  instruction  given  by  the  court  was  correct. 

Latta  was  the  owner  of  the  store-house  and  the  stock  of  goods 
therein.  He  did  not  lease,  or  profess  to  lease,  to  his  clerks  the 
sleeping  apartment,  nor  did  they  in  any  legal  sense  become  his 
tenants.  They  occupied  it  by  virtue  of  their  relation  to  their 
employer,  as  clerks,  and  had  no  other  control  over  it.  Their 
employer  agreed  to  pay  them  stipulated  wages,  or  salary,  and 
supply  them  with  their  sleeping  place  designated,  and  necessary 
gas;  and  one  purpose  had  in  view  by  both  parties  was  that  they 
should  sleep  there  regularly,  as  a  protecticm  to  the  goods  in  the 
store.  They  were  to  cxicupy  the  room  as  a  part  of  the- service 
they  had  agreed  to  render  as  his  clerks. 

Besides,  it  is  unreasonable,  and  altogether  improbable,  that 
the  owner  of  the  store-house  and  the  goods  in  it  would  let  to  any 
one  a  chamber  in  his  store,  communicating  with  all  parts  of  it, 
so  that  he  could  not  in  his  discretion  control  it  at  any  time  and 
have  the  absolute  occupancy  of  it.  The  nature  of  th^  transac- 
tion goes  to  show  conclusively  that  Latta  was  the  owner  of  the 
sleeping  chamber,  and  his  clerks  occupied  it  under  ami  for  him, 
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and  l)y  virtue  of  their  employment.  Their  possession  was  hi;? 
possession.  State  v.  Jakcy  2  AVinst.,  80;  Rex  v.  Stock,  R.  & 
R.,  185. 

This  case  is  almost  identical  with  that  of  State  v.  William^ 
decided  at  this  term,  antcy  724.  It  differs  from  it  only  in  the 
fact  that  the  clerks  did  not  "  board  "  with  their  employer.  In 
this  respect  it  also  differs  from  the  case  o{  State  v.  Outlaw,  72  X. 
C,  598. 

This  is  not  a  material  fact.  The  term  "  board  "  is  used  in  the 
sense  of  taking  meals  with  the  employer  in  his  house  or  else- 
where. It  is  not  essential  that  a  man's  clerks  shall  eat  at  his 
table^  or  in  his  house,  in  order  to  establish  the  relation  of  em- 
ployer and  clerk.  He  may  feed  them  in  his  own  house,  at  a 
hotel,  a  restaurant,  or  in  the  store  house,  or  they  may  'Mnmnl" 
themselves  wherever  it  suits  their  convenience. 

The  essential  purpose  of  the  law  creating  and  defining  burg- 
lary is  to  protect  the  house  of  men  where  they  regularly  dwell 
and  habitually  sleep  in  the  night-time.  It  is  to  afford  a  large 
measure  of  protection  to  a  man  while  he  sleeps  in  his  regular 
place  of  abode  for  sleeping.  And  in  this  sense,  one  person  may 
have  several  dwelling-houses  for  his  own  comfort  and  conveni- 
ence, and  that  of  his  family,  servants  and  employees ;  and  he 
may  make  a  house  where  he  carries  on  a  business,  as  for  exam- 
ple, sells  goods,  or  manufactures  and  sells  tobacco,  or  other  things, 
a  dwelling-house  in  which  he  may  sleep  himself,  or  have  his 
clerks  and  servants  sleep  regularly  and  habitually.  And  it  ij? 
none  the  less  a  dwelling-house  in  the  eye  of  the  law,  because  the 
leading  motive  for  making  it  so  is  the  incidental  protection 
afforded  the  property  stored  in  it.  The  question  is,  does  the 
owner,  or  his  clerks,  or  his  servants,  or  employees,  regularly 
abide,  and  habitually  sleep  there  as  their  place  of  rest  and  repose. 

There  is  no  legal  reason  why  men  may  not  make  their  busi- 
ness houses  also  their  dwelling-house,  and  have  all  the  benefils 
legitmately  arising  therefrom.  Indeed,  on  the  contrary,  there 
are  cogent  reasons  in  many  supposable  cases  why  they  should 
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do  so^  and  it  is  not  at  all  uncommon  in  the  course  of  business 
life.  Slate  V.  Mllson,  1  Hay.,  243;  State  v.  Jenkins,  5  Jones, 
430;  State  v.  Jake,  supra;  State  y.  Outlaw,  supra;  State  v.  Potts, 
75  N.  C,  129 ;  State  v.  Davis,  77  N.  C,  490. 

The  counsel  for  the  prisoner  objected  on  the  trial  to  the  reading 
of  his  examination  before  the  committing  magistrate,  the  mayor 
of  Charlotte,  on  the  ground  that  the  certificate  of  the  mayor 
attached  thereto  was  not  under  seal,  and  that  the  examination 
only  set  forth  that  the  prisoner  was  informed  of  his  rights  in 
that  respect,  and  was  not  examined  in  the  presence  of  the  wit- 
nesses. The  court  overruled  this  objection  and  the  prisoner  ex- 
cepted. 

This  exception  was  not  pressed  on  the  argument  before  us,  but 
nevertheless,  we  feel  called  upon  to  advert  to  it.  The  exami- 
nation is  not  sent  up,  but  the  summary  of  it  set  forth  in  the  case 
settled  upon  appeal  for  this  court,  shows  that  the  statute  was 
fully  observed  by  the  mayor  in  his  caution  to  the  prisoner.  In 
addition  to  what  he  said  by  way  of  caution,  he  read  the  statute 
to  him,  and  he  has  no  ground  of  complaint  in  this  respect. 
The  statute  does  not  require  that  the  examination  shall  be  certi- 
fied under  the  private  or  official  seal  of  the  committing  magis- 
trate. The  exception  cannot  be  sustained.  State  v.  Parish, 
Busb.,  239. 

We  find  no  error  in  the  record,  and  the  judgment  must  be 
affirmed.     Let  this  be  certified. 

No  error.  Affirmed. 


STATE  V.  HARDY  ALLISON. 

Owelty  to  Animals — Indictment — Jurisdiction. 

1.  An  indictment  for  cruelty  to  animalB,  charging  (hnt  the  defendant  '^did 
unlawfully  and  wilfully"  cruelly  bent,  &c.,  was  held  to  be  sufficient  under 
the  act  of  1881,  ch.  308  (The  Code,  ?.2482),  and  cognizable  in  the  supe- 
rior court. 
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2.  Such  offence,  under  the  act  of  1881,  ch.  34,  must  be  charged  to  have  beeu 
done  "maliciously,''  and  is  within  the  jurisdiction  of  a  justice  of  the 
peace. 

{Slate  V.  Simpson,  73  N.  C,  269 ;  State  v.  Parker,  81    N.  C,  548,  citttl  and 

approved). 

Indictmfnt  for  cruelty  to  animals  tried  at  Spring  Term,  1883, 
of  Ikedeli.  Superior  Court,  before  Graves,  J. 

The  defendant  was  indicted  at  spring  term,  1883,  for  a  viola- 
tion of  the  act  of  assembly  in  reference  to  cruelty  to  animals. 
The  indictment  is  substantially  as  follows:  The  jurors  <frc.,  pre- 
sent that  the  defendant,  with  force  and  arms,  &c.,  "did  unlaw- 
fully and  wilfully  overdrive,  torture,  torment,  cruelly  beat  and 
needlessly  mutilate  a  certain  cow,  the  property  of,  <fec.,  by  beating 
said  cow  and  twisting  off  her  tail,"  contrary,  &c.  The  jun* 
found  the  defendant  guilty,  and  on  his  motion  the  judgment  wa.*^ 
arrested  and  the  state  appealed. 

Chapter  368  of  the  acts  of  1881,  referred  to  in  the  opinion  of 
this  court,  provides  that  one  who  violates  the  same  ".shall  for 
every  offence  be  guilty  of  a  misdemeanor."  And  by  chapter  34 
of  the  acts  of  the  same  session,  it  is  provided  that  any  person 
who  shall  "maliciously"  kill,  cruelly  beat,  &c.,  "shall  be  guilty 
of  a  misdemeanor,  punishable  by  fine  of  not  more  than  fifty  dol- 
lars, or  imprisonment  not  more  than  thirty  days." 

Attorn fy- General,  for  the  State. 
No  counsel  for  defendant. 

Merrimon,  J.  Xo  ground  for  arresting  the  judgment  i^^ 
specially  a-ssigned  in  the  record,  and  a  careful  examination  has 
not  enabled  us  to  discover  any.  The  indictment  sufficiently 
alleges  the  offence  denounced  by  the  statute.     Acts  1 881 ,  ch.  368. 

It  was  suggested  that  the  court  below  may  have  reganled  the 
offence  charged  as  coming  within  the  provisions  of  chapter  34 
of  the  acts  of  1881,  and  therefore  a  justice  of  the  peace  had 
exclusive  original  jurisdiction  of  it.     If  the  court  entertained 
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such  view,  it  was  erroneous.  That  act  is  confined  to  malicious 
injuries  of  the  kind  therein  specified,  and  the  indictment  for 
violations  of  it  must  charge  the  offence  to  have  been  done 
maliciously.  The  measure  of  the  punishment  is  specifically  pre- 
scribed in  it,  and  a  justice  of  the  peace,  because  of  this,  has 
jurisdiction  in  such  cases. 

The  act  first  mentioned  above  is  essentially  different  from  it, 
and  it  is  much  more  comprehensive  in  its  terms  and  scope. 
Under  its  provisions,  the  acts  forbidden  and  which  constitute  the 
offence,  are  in  several  respects  different  from  those  specified  in 
chapter  34,  of  the  acts  of  1881,  and  the  offence  was  complete 
whenever  the  act  done  was  unlawfully  and  wilfully,  though  not 
maliciously  done.  This  act  makes  the  offence  a  misdemeanor, 
but  does  not  specifically  prescribe  the  punishment  for  it.  The 
superior  court,  therefore,  has  jurisdiction. 

The  indictment  charges  that  the  defendant  ^'unlawfully  and 
wilfully  did  overdrive,"  and  do  sundry  other  acts  not  mentioned 
in  chapter  34,  but  which  are  mentioned  in  chapter  368.  This  lat- 
ter act  omits  the  word  malicious^  and  it  is  not  provided  in  terms 
that  the  acts  forbidden  must  have  been  done  "  unlawfully  and 
wilfully,"  but  this  is  plainly  implied.  It  cannot  be  supposed 
that  the  legislature  intended  that  a  person  who  should  accident- 
ally do  the  acts  prohibited  should  be  indicted  therefor.  This 
court  has  repeatedly  and  expressly  held  otherwise  in  construing 
statutes  containing  similar  provisions.  The  pleader,  in  prepar- 
ing the  indictment,  properly  alleged  that  the  acts  charged  were 
done  "unlawfully  and  wilfully."  State  v.  Simpson^  73  N.  C, 
269;  /Stete  v.  Parker y  81  N.  C,  548. 

The  court  ought,  therefore,  to  have  given  judgment  for  the 
state.  There  is  error,  for  which  the  order  ari*esting  the  judg- 
ment must  be  reversed.  Let  this  be  certified  to  the  superior 
court  of  Iredell  county,  to  the  end  that  that  court  may  proceed 
to  judgment  according  to  law.     It  is  so  ordered. 

Error.  Reversed. 
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STATE  V.  JOSEPH  T.  WILSON. 
Commenia  of  Counsel. 

m 

The  alleged  improper  remarks  of  counsel  in  this  case  do  not  constitute  ground 
for  a  new  trial,  since  the  judge  cautioned  the  jury  that  the  words  com- 
plained of  should  not  be  permitted  to  make  any  impression  on  their  minds 
unfavorable  to  the  defendant. 

( Overeash  v.  Kitchief,  89  N.  C,  384 ;  SUUe  v.  SuggSy  lb.,  527 ;  Statt  v.  Bryan,  Ib^ 

531 ;  Slate  v.  Sheets,  lb,,  543,  cited  and  approved). 

Indictment  for  larceny  tried  at  Fall  Term,  1883,  of  Ashb 
Superior  Court,  before  Graves,  J, 

Testimony  was  offered  by  the  defendant  tending  to  show  an 
alU)i,  and  one  of  the  witnesses  examined  for  this  purpose  wa» 
the  defendant's  son,  about  twelve  years  of  age,  who  testified  that 
he  was  at  home  on  the  night  of  the  alleged  larceny,  and  that  his 
father  (the  defendant)  came  home  that  night  about  one  o'clock  and 
slept  with  him  in  the  same  bed  until  the  next  morning. 

On  the  argument  before  the  jury,  one  of  the  counsel  assisting 
in  the  prosecution  said,  in  substance,  '^  that  the  testimony  of  the 
little  boy  is  not  to  be  relied  on ;  that  if  the  defendant  had  been 
at  home  that  night  he  would  not  have  contented  himself  with 
the  testimony  of  a  child  necessarily  under  his  influence,  but 
would  have  called  his  wife  to  the  witness  stand,''  and  then  the 
counsel  proceeded  to  speak  of  the  defendant's  wife  as  a  woman 
of  high  character. 

This  course  of  argument  did  not  escape  the  notice  of  defend- 
ant's counsel,  and  he  made  no  objection  to  it  at  the  time,  but  it 
did  escape  the  attention  of  the  judge  who  was  considering  writ- 
ten instructions  which  had  been  submitted. 

After  the  argutnent  closed,  the  defendant's  counsel  excepted, 
and  called  the  attention  of  the  judge  to  the  language  used,  and 
he  replied  that  it  was  improper  and  counsel  would  have  been 
stopped  if  he  had  observed  it  at  the  time.     Defendant's  counsel 


FEBRUARY  TERM,  1884.  7:37 

State  v.  Wilson. 

then  remarked  that  'Mhc  wife  of  defendant  is  not  in  court;  she 
is  sick."  Whereupon  the  opposing  counsel  said,  in  a  tone  loud 
enough  to  be  heard  by  the  jury,  "she  was  here  yesterday,  for  I 
saw  her." 

The  court  told  the  jury  they  must  not  consider  state- 
ments made  by  counsel^  but  must  find  the  facts  from  the  tes- 
timony  of  the  witnesses,  and  that  it  was  not  proper  for  coun- 
sel to  have  commented  on  the  fact  that  the  defendant  had  not 
introduced  his  wife  to  testify  in  his  behalf;  that  the  defendant 
was  under  no  obligation  to  do  so,  and  by  the  express  words  of 
the  statute  it  was  declared  that  his  failure  to  do  so  could  not  lie 
used  to  his  prejudice;  and  that  the  argument  and  words  com- 
plained of  should  not  be  permitted  to  make  any  impression  on 
their  minds  unfavorable  to  the  defendant. 

There  was  a  verdict  of  guilty.  The  refusal  of  the  court  to 
grant  the  defendant's  motion  for  a  new  trial  upon  the  grounds 
as  above  stated  constitutes  the  only  exception  taken  upon  the 
trial.  The  defendant  appealed  from  the  judgment  pronouncod 
upon  the  verdict. 

Attorney' General y  for  the  State. 
Mr,  R.  Z.  TAnneyj  for  defendant. 

Merrimon,  J.  The  counsel  who,  in  his  argument  to  ihc  jury, 
transcends  the  limits  of  just  debate  by  stating  facts  outside  of 
the  case,  or  making  arguments  and  drawing  inferences,  not  only 
not  allowed,  but  forbidden  by  the  law,  seriously  violates  profes- 
sional propriety,  whether  prompted  by  undue  zeal  for  his  client's 
cause  or  less  worthy  considerations.  We  believe  that  this  is  not 
often  done  by  counsel  in  this  state,  but  if  occasionally  it  is,  we 
are  sure  that  under  the  check  and  rebuke  of  the  court,  it  re(!oils 
more  or  less  upon  the  client  of  him  who  thus  forgets  his  duty 
and  his  station  as  a  lawyer. 

In  this  case  the  zeal  of  the  counsel  led  him  to  go  an  unwar- 
ranted length,  but  the  just  judge  was  prompt  to  explain  fully  to 
47 
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iho  jury  the  law  applicable,  and  to  caution  them  in  plain,  strong 
terms  that  what  the  counsel  had  said  impro|)erly  ought  not  to 
prejudice  the  defendant.  It  does  not  appear  that  it  did  in  the 
slightest  degree.  The  judge  who  presided  at  the  trial  could 
best  determine  whether  or  not  harm  was  done  to  the  defendant 
by  the  matter  complained  of.  We  are  very  sure  that  if  he  had 
thought  so,  he  would  have  been  prompt  to  grant  a  new  trial,  as 
he  had  the  power  to  do. 

We  have  reputedly  held  recently  that  the  ground  assigned  ii) 
this  case  as  error  is  not  sufficient  for  a  new  trial.  Overcash  v. 
Kdchie,  89  N.  C,  384 ;  State  v.  Suffgs,  lb,,  527  ;  State  v.  Bi^yav, 
lb.,  531 ;  State  v.  Sheets,  lb.,  543. 

Xo  error  appearing  in  the  record,  this  judgment  must  bo 
affirmed,  and  to  this  end  let  this  opinion  be  certified  to  thesu|K»- 
rior  court  of  Ashe  county.     It  is  so  ordered. 

No  error.  Affirnied. 


STATK  V.  LEWIS  RIVKRS. 

Injury  to  Stock — Stattite,  repeat  of —  Comwentis  of  Counset. 

1.  A  party  cliarged  with  injury  to  stock  running  at  large,  cannot  be  allowetl 

to  Ket  up,  as  matter  of  defence,  the  provisions  of  the  "stock  law  ''  making 
it  unlawful  for  the  owner  to  permit  his  stock  to  run  at  large. 

2.  Section  94,  chapter  32,  of  Battlers  Revisal,  was  not  repealed  by  the  act  of 

isSl,  ch.  172 ;  but  the  court  intimate  that  the.  same  has  been  changed  by 
The  Code,  J 1002. 
<>.  The  exception  in  this  case  in  reference  to  remarks  of  counsel  is  not  sustained 
The  prompt  interposition  of  the  court  counteracted  any  impropcc  effect 
they  might  have  had  upon  the  jury. 

[SUitc  V.  Wooihide,  9  Fred.,  496 ;  Boberts  v.  Railroad,  88  N.  C,  560;  State  v.  -S»^, 
S9  N.  C,  527;  State  v.  Sheets,  Th.,  543,  cited  and  approved). 

iNDicrrMENT  for  a  misdemeanor,  tried  at  Spring  Term,  18?<o, 
of  Anson  Superior  Court,  before  yfacRae,  J. 
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Verdict  of  guilty:  judgment;  appeal  hv  the  (lefendant. 

Attorney-General,  for  the  State. 
}fr.  SamH  T.  Afthe,  for  defendant. 

Merrimox,  J.  The  defendant  is  indictee!  foi*  unlawfully  and 
•on  purpose  killing  a  bull  running  at  large  in  the  range  in  the 
-county  of  Anson,  with  intent  to  injure  the  owner,  in  violation  of 
section  04,  chapter  32,  Ptattle's  Revisal.  He  insists  that  this 
statute  is  repealed  as  to  the  county  of  Anson  by  the  act  of  18H1, 
I'h.  172.  This  act  is  in  force  in  that  county,  and  by  its  provis- 
ions it  is  made  unlawful  for  any  livestock  to  run  at  large,  and 
any  person  who  shall  permit  his  or  her  live  stock  to  run  at 
large  therein  shall  be  deemed  guilty  of  a  misdemeanor,  and 
])rc)vision  is  made  fur  impounding  cattle  seized  while  so  at 
large. 

It  is  contended  for  the  defendant,  that,  as  it  is  thus  made  un- 
lawful for  live  stock  to  run  at  large  in  the  county  of  Anson,  the 
<»cc:ision  for  the  statute  ujx)n  which  the  indictment  is  founded, 
uiid  the  purpose  for  which  it  was  enacted,  to-wit :  the  protection 
of  cattle  running  at  large  in  the  range  where  they  may  lawfully 
-<1()  so,  no  longer  exists,  and  therefore,  it  is  repealed  by  the  act 
mentioned. 

\Vc  cannot  yield  our  assent  to  this  interpretation  of  the  statutes 
referred  to.  A  statute,  or  parts  of  it,  may  be  rej^ealed  by  a 
subsequent  one,  when  the  intention  of  the  legislature  to  rejwal 
it  is  expressed  in  clear  and  unambiguous  words.  And  also, 
avhere  a  subsequent  statute  contains  provisions  manifestly  repug- 
nant to,  and  inconsistent  with,  a  former  one,  it  impliedly  repeals 
itu*  modifies  the  latter.  But  the  law  does  not  favor  a  repeal  by 
nmplication,  and  it  will  not  be  allowed,  except  where  the  repug- 
nancy is  plain,  and  the  repeal  is  necessary  to  effectuate  the  legis- 
lative intent.  Such  repeal  is  never  allowed,  if  both  statutes 
<«n  operate  consistently,  each  with  the  other.  StcUc  v.  Woodmtte, 
0  Ired,,  496;  Broom  Leg.  Max.,  24;  Dwarriss  on  Stat.,  l.")4, 
H  seq. 
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The  act  of  1881  does  not  expressly  repeal  .said  section  94,  nor 
does  it  do  so  by  necessjiry  implication.  The  rejKjaling  clause  in 
it  embraces  "all  laws  and  clauses  of  laws  in  conflict  with"  lis 
provisions,  but  it  does  not  in  terms  repeal  any  particular  statute. 
Although  it  makes  it  unlawful  for  live  stock  to  run  at  large  in 
Anson  county,  and  the  owner  guilty  of  a  misdemeanor  for  allow- 
\n^  them  to  run  at  large,  still,  it  does  not  authorize  any  person 
to  kill  or  injure  such  stock  found  at  large  in  violation  of  its 
provisions ;  on  the  contrary,  it  provides  for  their  protection  by 
impounding  them.  It  is  still  unlawful  to  "kill,  maim  or  injure" 
live  stock,  though  found  at  large  in  the  range,  and  there  is  noth- 
ing in  the  act  of  1881  inconsistent  with  the  statute  that  makes 
it  indictable  to  "unlawfully  and  on  purpose  kill"  live  stock 
running  at  large  in  the  range  in  Anson  county,  with  intent  to 
injure  the  owner,  or  with  other  unlawful  intent.  It  may  well 
l)e,  it  is  not  unreasonable  to  suppose,  that  the  legislature  did  not 
intend  to  repeal  or  modify  section  94.  It  is  certainly  not  incon- 
sistent with  the  act  of  1881.  It  is  not  unreasonable  that  a 
statute  should  make  it  indictable  to  kill  or  maim  stock  unlaw- 
fully running  at  large  in  the  range,  with  unlawful  intent,  if  the 
legislature  should  deem  it  wise  and  necessary  for  the  public 
good.  It  was  competent  for  the  legislature  to  repeal  section  94, 
but  it  did  not  do  so,  and  it  cannot  Ix^  taken  that  it  did  not  act 
advisedly  and  with  due  consideration;  on  the  contrary,  it  is  pre- 
sumed that  it  did.  It  is  very  clear  that  the  two  acts  in  question 
are  not  inconsistent  with  each  other,  as  contended;  but  that  both 
may  operate,  and  it  must  be  held  that  they  do.  JRoberts  v.  Rail- 
road, 88  N.  C,  560. 

It  would  seem,  however,  that  The  Code,  §1002,  has  ehangetl 
said  section  94.  It  makes  it  indictable  to  kill,  maim  or  injuri' 
any  live  ^iock^^  lawfully  ^^  running  at  large  in  the  range.  Wo 
express  no  opinion  in  this  respect,  as  the  question  whether  a 
change  is  made  or  not  is  not  before  us.  The  change  could  not 
in  any  view  of  it  affect  this  case.     The  Code,  §3870. 

The  exception  as  to  the  improper  remarks  of  counsel  (r.uin(»t 
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1)0  sustained.  It  does  uot  uppeur  that  the  jury  heard  what  was 
said.  It  is  probable  they  did  not.  But  be  this  a?  it  may,  the 
(*ourt  promptly  reprimanded  the  counsel  in  the  hearing  of  the 
jury,  and  in  such  way  as  to  counteract  any  improper  effect  the 
remark  might  have  had,  if  heard  by  the  jury.  It  does  not  ap- 
pear that  the  defendant  suffered  any  prejudice  on  account  of  it. 
Besides,  the  objection  was  not  made  till  after  verdict.  SlaU  v. 
Suggs,  89  X.  C,  527  ;  State  v.  Sheets,  lb.,  543. 

There  is  no  error.  iM  this  opinion  be  certified  to  the  supe- 
rior court  of  Anson  county,  to  the  end  that  that  court  may  pi*o- 
cecd  to  judgment  aot'oixling  to  law. 

Xo  error.  Affirmed. 


STATK  V.  W.  A.  VOKJUT. 

Liquor  Se/ling — Evidence — Iidrodndiou   of  Originnl  Jiccorda — 

CrimimU  Intent, 

\.  A  license  to  retail  liquDr  cnn  issue  only  upon  the  application  of  the  party 
to  the  board  of  county  cointnissioners  for  an  order  directing  the  RheriflT  to 
grant  the  same.  Permission  given  by  the  sheriff  to  retail  without  such 
order  previously  made,  is  in  violation  of  the  law  and  docH  not  firotect  the 
seller  from  prosecution. 

2.  An  order  granting  license  may  be  revoked  at  the  same  session  of  the  board. 

.*>.  Evidence  of  the  understanding  of  a  witness  as  to  the  meaning  and  import 
of  orders  and  decrees  is  not  admissible.  They  are  ascertained  by  the 
terms  in  which  the  orders  are  drawn. 

4.  The  contents  of  a  public  record  may  be  proved  in  any  court  by  the  origi- 
nal record  itself.  The  rule  allowing  a  properly  certi6ed  copy  of  such 
record  to  be  admitted  in  evidence  is  grounded  on  the  inconvenience  of 
obtaining  the  original. 

•K  The  criminal  intent  is  involved  in  the  intent  to  do  the  act  which  the  law 
pronoances  criminal. 

{Scoll  V.  Green,  89  N.  C,  278;  i^ie  v.  J/ooic,  1  Jones,  27(i;  Sialt  v.  Kivg,  80 
N.  C,  603:  Cheatham  v,  Hawkins,  80  N.  C.  161;  Ward  v.  Saunders,  6 
Ired.,  382 ;  State  v.  CofUns,  3  Dev..  117;  State  v.  Reid,  1  Dev.  il  Hat..  377 ; 
cite<l  and  approved). 
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Inuutment  for  retailing  without  licvnsc,  tried  at  Fall  Term^ 
1883,  of  Camden  Superior  Court,  before  Ava-t/j  J. 
Verdict  of  guilty;  judgmeut;  appeal  by  the  defendant. 

Attorney-Generaly  for  the  State. 

Messrs,  Gramly  &  Aydiett,  for  defendant. 

Smith,  C.  J.  The  charge  against  the  defendant,  of  which  he- 
was  found  guilty,  is  for  retailing  spirituous  liquoi's  without 
license  by  the  small  measure,  in  the  first  count,  less  than  a  quarts 
in  the  second,  less  than  a  gallon,  to  the  same  person. 

Upon  tiie  trial,  after  proof  of  the  selling  in  the  montli  of 
February,  1883,  as  chargeil,  the  defendant  offered  in  evidence,  a:?^ 
a  license  authorizing  the  act,  the  following  writing: 

**Camdex  County,  X.  C,  Dec.  4th,  1882. 
Received  of  W.  A.  Voight  one  hundred  dollars  and  seventv- 
five  cents,  in  payment  of  retail  liquor  license  to  carry  on  the 
trade  or  profession  of  retail  liquors  until  the  4th  day  of  Decem- 
ber, 1883. 

Register's  fee,  50  cents.  Sheriff's  fee,  75  centj*^ 

D.  M.  Spence,  M.  N.  Sawyer, 

Register  of  deeds.  Sheriff.**' 

To  rebut  this  evidence,  the  solicitor  proposed,  and  after  objec- 
tion was  allowed  to  show  by  the  sheriff  that  the  license  was  m 
fact  issued  the  last  of  Jai\uary,  1883,  but  was  dated  as  of  Deceiu- 
ber  4,  1882,  and  so  drawn  as  to  cover  the  intervening  spuctv 
because  the  defendant  had  requested  him  to  apply  at  the  Deceai- 
l)er  session  of  the  board  of  county  commissioners  for  permissioii 
to  retail,  and  the  witness,  after  speaking  to  one  of  them  on  the 
subject,  directed  the  defendant  to  sell  and  he  would  apply  for 
the  order  at  the  January  session. 

The  state  further  offered   in  evidence  the  original  book  of 
entries  of  orders  of  the  board,  proving  the  fact  of  their  beiup 
such  by  a  member  of  the  baard  who  two  years  before  had  been 
clerk,  and  had  himself,  as  such,  made  therein  entries  of  theactimk 
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of  that  body.  The  proof  of  autheuticity  was  received  as  sufficient, 
and  the  book  admitted  in  evidence,  to  both  of  which  rulings  the 
defendant  excepted. 

The  following  entries,  benring  date  January  1st,  188''^  ap|)cnr 
therein: 

"Ordered  by  the  board  that  retail  liquor  license  be  granted  to 
W.  A.  Voight  to  carry  on  a  business  at  Hastings'  corner  for 
twelve  months^  to  take  effect  Dec.  4,  1882." 

"Ordered  by  the  board  that  the  retail  license  granted  to  W.  A. 
Voight  to  do  business  at  Hastings'  corner  be  revoked." 

The  sheriff  further  testified^  on  being  recalled,  that  the  defend- 
ant was  present  at  the  making  of  both  orders,  and  that,  with  the 
defendant's  knowledge,  the  license  was  issued  sul)sequent  to  tiic 
action  of  the  l)oard. 

Upon  cross-examination,  the  witness  stated  his  undei-standing 
of  the  object  of  the  first  order  passed  by  the  board  to  Ijc, 
and  it  was  put  in  a  form  for,  the  protection  of  the  defend- 
ant in  any  sales  he  may  have  made  during  the  intef'val  between 
the  two  sessions. 

The  defendant  proposed,  but  was  not  allowed  to  enquire  of  tiie 
witness  whether  he  considered  himself  directed  by  the  board  to 
issue  the  license,  and  again  whether  the  boanl  did  not  intend  hy 
the  second  order  to  revoke  the  firat  and  prevent  the  sheriff  from 
Issuing  the  license. 

The  defendant  asked  that  the  following  instructions  be  s^iven 
to  the  jury : 

1.  The  license  was  valid,  and  protected  the  defendant  in  the 
Side  thereafter. 

2.  If  the  defendant  did  not  intend  to  evade  the  law,  or 
believed  he  had  the  right  to  sell  he  would  not  be  guilty. 

The  court  charged  that  if  the  jury  were  fully  satisfied  that 
the  license  was  issued  after  January  1,  1883,  an<l  defendant 
knew  it  was  subsequent  to  the  revoking  order,  and  thensift*  r 
sold  the  liquor  as  charged  by  measure  less  than  a  quart,  tin  v 
should  convict,  notwithstanding  at  the  time  of  tli<»  ;nt  l.«  |):i  I 
possession  of  the  license. 
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The  jury  tbiiiKl  the  defendant  guilty  and  from  the  judgment 
pMidered  he  appeals  to  this  court. 

We  approve  of  all  the  rulings  of  the  court  to  which  tiie  reconi 
^hows  exceptions  to  have  been  taken  during  the  trial,  and  in  our 
opinion  they  furnish  no  legal  grounds  for  complaint  to  the 
defendant. 

1 .  The  court  very  properly  refused  to  receive  evidence  of  tht* 
witness'  undei*standing  of  the  import  of  the  orders,  and  whether 
he  did  not  regiird  them  as  authorizing  the  issue  of  the  lioensc. 
The  force  and  legal  effect  of  the  action  of  the  board  in  passing 
tfie  successive  orders  must  l)e  ascertained  from  the  terms  of  the 
order.4,  and  not  the  inconsistent  and  erroneous  impressions  made 
upon  the  mind  of  the  witness  by  extraneous  attending  circum- 
stances. The  meaning  of  the  board  must  l)e  derived  from  the 
.onlers  themselves  and  u|)on  a  fair  interpretation  of  the  language 
in  which  it  is  expressed.  It  is  manifest  from  inspection  that  the 
last  revokes  and  annuls  the  first,  and  this  the  board  was  clearly 
eom[)etent  to  do  at  the  same  sitting,  if  not  after  an, adjournment. 
State  V.  Greeuy  89  X.  C,  278. 

2.  The  case  was  fairly  put  to  the  jury  and  the  instnictions 
asked  were  properly  withheld. 

The  license  was  unauthorized,  for  it  could  only  issue  u|x>ii  the 
application  of  the  defendant  to  the  bojird  for  an  order  directing 
the  sheriff  to  grant  the  license.  His  act  without  this  sancdoii 
could  not  confer  a  legal  right  to  retail  or  protect  the  defendant 
ill  the  act  of  violating  the  law.  The  issue  of  the  license  by  the 
ottioer  may  involve  him  in  criminal  responsibility  for  the  illegal 
soiling,  but  does  not  excuse  the  defendant.  Slate  v.  Moore^  1 
Jones,  270. 

Xor  is  it  a  defence  to  a  criminal  accusation  that  the  defeod- 
a!it  did  not  intend  to  violate  or  evade  the  law,  or  supposed  he 
had  a  right  to  sell,  when  he  intended  to  do  and  did  do  the  crimi- 
nal and  forbidden  act.  The  criminal  intent  is  inseparably  invol- 
ved in  the  intent  to  do  the  act  which  the  law  pronounces  crimi- 
nal.    It  is  necilless  to  elaborate  the  point  since  the  recent  case  o 
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State  V.  Kbig,  8K  N.  C,  6()3;  see  also  Cheatham  v.  Hawkins, 
80N.  C,  161, 

The  last  and  only  serioas  question,  in  whose  solution  we  have 
had  some  hesitancy,  relates  to  the  admission  of  the  original  book  in 
which  are  recorded  the  orders  and  proceedings  of  the  board,  in- 
stead of  certified  copies  as  authorized  by  section  715  of  The 
('ope. 

This  doubt  arises  out  of  the  ruling  in  Ward  v.  Saunders,  G 
fred.,  382,  delivering  the  opinion  in  which  case,  Ruffin,  C.  J., 
«ays  in  reference  to  the  introduction  of  the  original  record  in 
evidence :  "  Where  the  evidence  is  offered  in  the  same  court  in 
which  the  proceedings  were  had,  no  difficulty  can  occur;  because 
the  court  knows  its  own  proceedings  and  records  and  can  insian- 
ler  order  the  enrollment  and  give  the  parties  the  benefit  of  it^  in 
its  complete  state.  Where  the  proceedings  are  in  one  court,  and 
they  are  offered  in  evidence  in  another,  regularly  the  original 
^locuments  or  minutes,  whidi  mav  need  evidence  to  identifv 
them,  are  not  evidence,  but  only  the  record  made  up,  or  a  copy  from 
it  aiUhenti^ialed  by  the  seal  of  the  court  J' 

So  it  is  said  by  Mr.  Greenleaf  :  "  ^Vs  to  the  proof  of  rec- 
ords, this  is  done  by  the  mere  production  of  the  records^  without 
more,  or  by  a  copy."  *  *  *  <^  Where  a  record  is  the  gist  of 
the  issue,  if  it  is  not  in  the  same  court,  it  should  I>e  proved  by 
sm  exemplication."     1  Greenl.  Evi.,  §501. 

In  the  next  section  he  adds:  "  The  record  itself  is  produced 
only  when  the  cause  is  in  the  same  court,  whose  record  it  is,  or 
where  it  is  the  subject  of  proceedings  in  a  superior  court." 

It  will  be  observed  that  neither  of  these  extracts  deny  the  com- 
petency of  the  original  record  when  a  copy  would  be  admissible, 
if  the  authenticity  is  fully  established;  and  if  it  can  be  produced 
it  is  difficult  to  understand  why  a  copy  should  be  received,  and 
i)ot  the  original,  as  evidence.  The  inconvenience  of  obtaining 
the  original  induces  the  necessity  of  admitting  the  copy,  not  only 
tinder  the  certificate  of  the  clerk  or  custodian,  but  as  examined 
iind  its  correctness  verified  by  oral  testimony.     76.,  §o08. 
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The  very  objection  now  relied  on  was  made  in  the  case  of 
Gray  v.  Davisy  27  Conn.,  447,  and  overruled,  the  court  remark- 
ing: "  The  object  being  to  lay  before  the  triers  the  real  contents 
of  the  record,  it  would  be  absurd  to  hold  that  the  best  possible  evi- 
dence, when  adduced,  should  be  excluded  because  inferior  evi- 
dence by  copy  would  be  admissible."  Referring  to  the  same 
clause  we  have  quoted  from  Mr.  Greenleaf,  the  opinion  pro- 
ceeds with  this  comment:  *^But  he  (the  author)  does  not 
say,  and  it  is  obvious  he  does  not  mean,  that  the  contents  of  a 
record  cannot  in  any  court  be  proved  by  the  original  record  it- 
self, if  it  can  l)e  produced,  but  only  to  state  the  manner  in  which 
proof  may  be  and  usually  is  made."  See  also  2  Taylor  Evi.,. 
§1393. 

So  this  court  has  dei^lared  where  conflicting  transcripts  are  sent 
up  to  this  court  the  clerk  may  be  compelled  to  bring  up  the 
original  record  for  the  inspection  of  the  court.  State  v.  (hllins,, 
3  Dev.,  117 ;  State  v.  Eeul,  1  Dev.  &  Bat,  377. 

But  assuming  the  rule  to  be  that  when  the  evidence  containal 
in  the  proceedings  had  in  one  court  of  record  is  required  in  the 
progress  of  a  cause  depending  in  another,  it  does  not  extend  tc» 
proceedings  had  in  an  inferior  tribunal.  In  such  case  the  origi- 
nal is  not  excluded. 

The  same  author  declares  in  section  513:  "The  judgment** 
>f  inferior  courts,"  and  to  this  class  belongs  the  board  of  county 
commissioners  in  the  exercise  of  judicial  functions,  "are  usually 
proved  by  producing  from  the  proper  custody  the  book  contain- 
ing the  proceedings." 

While  therefore  a  certified  copy  of  the  orders  under  the  statute 
were  admissible,  the  original  orders  were  themselves  competent,, 
the  authenticity  of  the  book  in  which  they  were  entered  having 
been  adjudged  by  the  court. 

There  is  no  error.  This  will  be  certified  to  the  end  that  the 
court  below  proceed  to  judgment  according  to  the  verdict. 

No  error.  Affirmed. 
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STATK  V.  EDWARD  BRYSON. 

Sunday  Laics,  violation  of — Indictment,  proof  to  auatain — Liquor 

Se/Hng. 

An  indictment  charging  tlie  commission  of  an  offence  on  Smiday  (here  8cll- 
ing  liquor),  when  the  doing  the  act  on  that  day  is  (he  gist  of  the  offence, 
though  it  names  the  day  of  the  month  which  does  not  fall  on  Sunday,  is 
Kiifficient,  and  may  be  supported   by  proof  of  its  commission  on  a  Sunday. 

I  Statt  V.  Wool,  80  N.  C,  708 ;  State  v.  Droit*?,  64  N.  C.  589,  cited  and 

approved). 

Indictment  for  misdemeanor  tried  at  NovemlKjr  Special  Term, 
1883,  of  New  Hanover  Criminal  Court,  before  Meares,  J. 

The  defendant  is  charged  with  selling  liquor  on  Sunday  in 
violation  of  The  Code,  §1117.  There  was  a  verdict  of  guilty, 
and  the  defendant  appealed  from  the  judgment  pronounced. 

A  tloimet/' General,  for  the  State. 
Xo  counsel  for  defendant. 

Smitm,  C.  J.  The  defendant,  indicted  under  the  act  u( 
January  11th,  1877  (The  Code,  §1117),  on  his  trial  before  the 
jury,  was  found  guilty  of  the  offence  of  selling  intoxicating 
liquors  without  the  prescription  of  a  physician  and  not  for 
medical  purposes,  ou  the  10th  day  of  June,  1883,  the  said  day 
being  Sunday  as  charged  in  the  bill.  Upon  the  trial  it  was 
proved  that  the  defendant,  a  licensed  i*etailer  of  spirituous  liq- 
uors, in  the  city  of  Wilmington,  sold  two  drinks  of  whiskey  to 
the  witness,  one  for  himself  and  one  for  his  companion,  on  a 
Sunday  either  in  the  month  of  June  or  July,  1883,  but  on 
which  Sunday  in  those  months  the  witness  was  unable  to  say. 

The  defendant's  counsel  asked  that  an  instruction  be  given  to 
the  jury  that  the  venlict  should  be  for  the  defendant,  because 
the  state  had  failed  to  prove  the  particular  Sunday  specified  in 
the  bill. 
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The  court  refiisetl  the  prayer,  and  charged  the  jury  that  it  was 
sufficient  for  the  state  to  show  that  the  retailing  was  on  Sunday 
in  one  or  other  of  the  months  mentioned  bv  the  witness.  To 
this  direction,  as  well  as  to  the  refusal  to  give  that  asked,  the 
defendant's  counsel  exceptecl,  and  judgment  being  rendeml  on 
the  verdict,  the  defendant  appealed. 

The  statute  is  general  in  its  terms,  and  applies  tu  licen.se<l 
retailers  as  well  as  to  others  (State  v.  Wooly  86  N.  ('.,  708),  ami 
the  appeal  presents  the  single  question  whether  the  state  is 
required  to  prove,  not  only  that  the  selling  was  on  a  Sunday, 
but  that  it  was  on  the  day  of  the  mouth  mentioned  in  the  bill. 

The  proposition  is  so  utterly  at  variance  with  the  well  settled 
rules  of  criminal  pleading  and  the  uniform  course  of  adjudica- 
tions, that  we  are  at  a  loss  to  find  any  plausible  ground  upon 
which  the  exceptions  can  be  placed.  It  is  due,  however,  to  the 
accused  that  we  consider  the  merits  of  his  appeal. 

An  eminent  author  on  criminal  law  lays  down  the  principle 
governing  in  such  cases  in  these  word^  : 

"  The  statement  of  the  day  of  the  month  in  an  indictment  for 
an  offence  on  Sunday,  though  the  doing  of  the  act  on  that  day 
is  the  gist  of  the  offence,  is  not  more  material  than  in  other 
cases ;  and  hence  if  the  indictment  charge  the  offence  to  have 
been  committed  on  Sunday,  though  it  names  the  day  of  the 
month  which  does  not  fall  on  Sunday,  it  is  good."  1  Whar. 
C.  L.,  §§263  and   275.     To  the  same  effect,   1   Bishop  C.  L., 


It  is  expressly  so  ruled  in  the  following  cases  :  State  v.  /m- 
sier,  5  Mo.,  536  ;  State  v.  EHlcridge^  1  Swan  (Tenn.),  413;  yftg- 
onon  v.  CJommonwealt/iy  2  Mete.  (Ky.),  3;  People  v.  Bali,  VI 
Barb.  (X.  Y.),  324. 

In  entire  accord  with  these  adjudications  is  our  own  ruling  in 
Slate  y.  Drake,  64  N.  C,  589,  where  the  day  of  the  inontli 
(*hargcd  to  be  the  Sabbath  day  did  not  in  fact  fall  on  the  Snbbath. 

The  court  quoted  and  approved  the  rule  laid  down  by  Mr. 
Wharton  in  the  passage  which  we  have  quoted. 
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There  is  no  error  in  the  ruling  of  the  court ;  nor  upon  inspec- 
tion do  we  discover  any  grounds  for  arresting  the  judgment. 
This  will  be  certified  to  the  court  beh)w  that  the  court  may 
proceed  to  judgment  according  to  the  verdict. 

Xo  error.  Affirmed. 


STATE  V.  SIDNEY  IJ.  HOiyf. 

Tf'ial  by  Jury,  cannot  be  waived  in  criminal  canes, 

A  jury  trial  cannot  be  waived  in  a  criminal  action ;  Jience  where  the  factn 
were  agreed  upon  by  the  state  and  the  accused  and  submitted  to  the  judge 
for  his  decision,  it  tvatt  held^  that  such  a  procedure  is  not  warranted  by  the 
law. 

<  SUiie  V.  Stewart,  80  X.  ('.,  5(53  ;  Slate  v.  Mos.%  2  Jones,  06,  cited  and  approved ) 

Indictaient  for  cruelty  to  animals^  tried  at  January  Term, 
1 884,  of  Wake  Superior  Court,  before  Shepherd,  J. 

The  defence  is  former  conviction,  the  plea  being  set  out  in  the 
record.  And  then  comes  the  following:  "The  court  heard  said 
plea  upon  the  following  facts  agreed  between  the  state  and  the 
defendant,  to- wit:  that  the  defendant  at  Ju.ne  term,  1883,  of 
said  court,  came  into  court  in  his  own  proper  person  and  enterec] 
his  plea  of  guilty  to  a  bill  of  indictment  then  pending,  to-wit, 
an  indictment  for  cruelty  to  certain  domestic  animals  described 
as  'game  cocks ^;  that  it  was  stated  to  His  Honor,  the  then  pre- 
siding judge,  that  certain  other  bills  were  then  under  considera- 
tion by  the  grand  jury,  for  cruelty  to  domestic  animals;  that  the 
said  bills  are  the  same  as  that  now  pending  against  this  defend- 
ant, and  no  other  bills;  that  the  counsel  for  the  state  stated  to 
the  court  that  there  were  other  bills  pending  before  the  grand 
jury,  and  that  the  cock-fight  had  continued  for  three  days  and 
the  judgment  should  \>e  heavier  on  that  ncenniU,  jiml   the  judge 
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remarked,  Met  every  tub  stand  on  its  own  bottom,'  and  finetltbc 
defendant  in  that  case  (at  June  term,  1883)  twenty-iivc  dollars, 
and  held  the  defendant  to  answer  in  the  other  cases."  Signed 
by  the  counsel  for  the  defendant  and  the  solicitor  for  the  state. 
**  That  the  various  bills  including  this  one  were  for  fighting  on 
different  days,  but  in  the  same  main."  Signed  by  defendant's 
counsel  and  the  solicitor. 

His  Honor  overruled  the  plea  of  former  conviction.  There- 
upon the  defendant  pleaded  guilty,  and  from  the  judgment  im- 
posing a  fine  of  twenty-five  dollars  the  defendant  appealed. 

Attornetf-Gencrai,  for  the  state. 

Messrs.  T,  P.  Devereux  and  J,  E.  Bledsoe,  for  defeiulant. 

Meuuimox,  J.  The  defendant  indicted  under  Thk  Code, 
SS2482  and  2483,  prohibiting  ** cruelty  to  animals."  He 
]>leaded  "former  conviction.''  The  case  was  calle<l  for  trial.  It 
does  not  appear  that  the  defendant  waived  or  undertook  to  waive 
his  right  to  a  trial  by  jury,  but  the  ca.se  states  that  it  was  "  agreed 
between  the  state  and  the  defendant "  that  a  statement  of  facts 
submitted  to  the  court  were  the  facts  of  the  wise.  This  state- 
ment was  not  submitted  in  the  shape  of  a  special  vonlict,  but  it 
seems  that  it  was  intended  to  be  so  treated. 

The  court,  upon,  consideration  of  the  facts  thus  subniittetl, 
found  the  issue  raised  by  the  plea  against  the  defendant,  gave 
judgment  for  the  state,  and  the  defendant  appealed  to  this  eourt. 

The  ctmstitution  (Art.  I,  §13)  provides  that  "  no  person  shall 
be  convicted  of  any  crime  but  by  the  unanimous  verdict  qfifjurii 
of  good  and  lawful  men  in  open  court.  The  legislature  may, 
however,  provide  other  means  of  trial  for  petty  misdemeanors 
with  the  right  of  appeal." 

The  substance  of  this  provision  is  taken  from  Magna  Charta. 
For  centuries  the  right  of  trial  by  jury  in  criminal  <tises  ha:? 
been  regarded  by  the  English  people  as  one  of  their  chief  and 
sure  defenses  against   abitrary  power.     The   colonists   in  this 
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•country  brought  that  right  to  this,  from  the  parent  country,  and 
it  has  become  a  part  of  the  birthright  of  every  free  man.  The 
people  of  the  American  Union,  and  especially  the  people  of  this 
state,  have,  ever  since  their  existence  as  a  people,  r^arde<l  and 
treated  this  provision  in  their  organic  law  as  an  essential  feature 
in  free  government,  and  as  one  of  the  fundamental  bulwarks  of 
their  civil  and  political  liberty.  They  have  always  given  it  a 
place  in  that  part  of  the  constitution  denominated,  because  of  its 
superior  importance,  The  Declaration  of  Rights.  They  guanl 
it  with  jealous  care  and  unceasing  solicitude,  and  any  open  in- 
fraction of  it  would  certainly  give  rise  to  general  alarm  and 
<leep  discontent,  resulting  sooner  or  later  in  the  reassertion  of 
<*onstitutional  supremacy  or  flagrant  civil  strife. 

This  solicitude  of  the  people  is  not  unnatural,  unnecessary  or 
unworthy.  They  show  but  a  reasonable  appreciation  of  a  pro- 
vision in  government  of  the  highest  moment  to  them.  The  just 
purpose  and  excellence  of  trial  by  jury,  especially  in  criminal 
oase.s,  are  not  imaginary  and  whimsical,  or  the  outgrowth  of  pop- 
ular ignorance  and  persistent  clamor.  While  it  is  not  perfect  as 
a  mctlio<l  of  trial,  has  its  imperfections,  and  is  sometimes  per- 
verted and  prostituted,  nevertheless,  the  practical  experience  of 
one  of  the  freest  and  most  enlightened  nations  of  the  earth  for  cen- 
turies and  of. this  country  during  all  the  time  of  its  existence,  the 
.sanction  of  it  by  the  wisest  statesmen  and  jurists  in  different 
ages,  as  well  as  common  sense,  have  proved  its  inestimable  value 
t\s  the  best  method  of  trial,  in  criminal  cases  especially,  and  the 
necessity  for  it  as  a  constituent  provision  in  any  system  of  free 
government.  Judge  Story,  in  his  Commentaries  on  the  Consti- 
tution, thus  points  out  its  great  purpose  and  the  ends  it  sub- 
.serves:  Section  1780.  "Thegreatobjectofatrialbyjury  in  crimi- 
nal cases  is  to  guard  against  a  spirit  of  oppression  and  tyranny 
on  the  part  of  rulers,  and  against  a  spirit  of  violence  and  vin- 
<1ictivene88  on  the  part  of  the  people.  Indeed,  it  is  often  more 
important  to  guard  against  the  latter  than  the  former.  The 
sympathies  of  all  mankind  are  enlisted  against  the  revenge  and 
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fury  of  a  single  despot,  and  every  attempt  will  be  made  to  screen 
his  victims.  But  how  difficult  is  it  to  escape  from  the  vengeance 
of  an  indignant  people,  roused  to  hatred  by  unfounded  calum* 
nies,  or  stimulated  to  cruelty  by  bitter  political  enmities,  or 
unmeasured  jealousies?  The  appeal  for  safety  can  under  sudi 
circumstances  saircely  be  made  by  innocence  in  any  other  man- 
ner than  by  the  severe  control  of  courts  of  justioey  and  by  the 
firm  and  impartial  verdict  of  a  jury  sworn  to  do  right,  and 
guided  solely  by  l^al  evidence  and  a  sense  of  duty.  In  such  a 
course  there  is  a  double  security  against  the  prejudices  of  judges 
who  may  partake  of  the  wishes  and  opinions  of  the  government, 
and  against  the  passions  of  the  multitude  who  may  demand  this 
victim  with  their  clamorous  precipitancy.  So  long,  indeed,  a* 
this  palladium  remains  sacred  and  inviolable,  the  liberties  of  a 
free  government  cannot  wholly  fall.  But  to  give  it  real  effi- 
ciency, it  must  be  preserved  in  its  purity  and  dignity,  and  not 
with  a  view  to  slight  inconveniences,  or  imaginary  burthens,  be 
put  into  the  hands  of  those  who  are  incapable  of  estimating  it:^ 
worth,  or  are  too  inert,  or  too  ignorant,  or  too  imlxHMle  to  wield 
its  potent  arm." 

It  is  scarcely  to  be  supposed  that  in  this  country  any  serious 
danger  could  arise  to  the  citizen  or  to  the  country  generally  from 
an  open  or  flagrant  violation  of  the  fundamental  right  in  ques- 
tion. Occasional  instances  have  occurred  in  times  of  public  dan- 
ger and  trouble  wherein  the  citizen  was  deprived  of  his  right  ta 
a  trial  by  jury,  and  his  life  was  unlawfully  sacrificed,  but  such 
cases  have  been  few,  and  have  met  with  very  general  condemna- 
tion. 

A  greater  danger  arises  from  practices  and  precedents  thai 
insidiously  gain  a  foothold  and  power  in  courts  of  justice,  by 
inadvertence  and  lack  of  due  consideration.  The  great  impor- 
tance of  trial  by  jury  is  sometimes  lost  sight  of,  even  in  courts 
of  justice,  in  the  disposition  of  petty  misdemeanors,  cases  of  do 
great  moment,  and  what  are  called  "plain  cases."  In  the 
economy  of  time,  the  hurry  of  busineiss,  lack  of  attention,  hasty 
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coDsideration,  irregular  and  unwarranted  methods  of  trial  arc 
adopted^  allowed^  tolerated,  and  thus  vicious  practices  spring  up, 
creating  sources  of  danger  to  constitutional  right. 

It  is  the  ))rovince  and  the  duty  of  the  courts  to  keep  strict 
watch  over  and  protect  fundamental  rights,  in  all  matters  that 
come  before  them.  Those  who  administer  the  law  should  never 
forget  that  decided  cjises  make  precedents,  precedents  oftentimvs 
of  little  moment  in  themselves,  but  which,  in  their  accumulated 
power  may,  in  some  emergency,  overturn  principle  and  subvert 
the  rights  of  many  people. 

Mr.  Justice  Backstone,  in  commenting  upon  the  great  excel- 
lence of  trial  by  jury,  thus  points  out  the  evil  to  which  we 
advert:  ^*So  that  the  liberties  of  England  cannot  but  subsist  so 
long  as  this  palladium  remains  sacred  and  inviolable,  not  only 
from  all  open  attacks  (which  none  will  be  so  hardy  as  to  make), 
but  also  from  all  secret  machinations,  which  may  sap  and  under- 
mine it  by  introducing  new  arbitrary  methods  of  trial  by  jus- 
tices of  the  peace,  commissioners  of  the  revenue,  and  courts  of 
conscience.  And  however  convenient  thase  may  appear  at  fir>t 
(as  doubtless  all  arbitrary  powers,  well  executed,  are  the  most 
convenient),  yet  let  it  be  again  remembered  that  delays  and  little 
inconveniences  in  the  form  of  justice,  are  the  price  that  all 
free  nations  must  pay  for  their  liberty  in  more  substantial  mat- 
ters; that  these  inroads  upon  the  sacred  bulwark  of  the  niuioii 
are  fundamentally  opposite  to  the  spirit  of  our  constitution,  and 
that,  though  begun  in  trifles,  the  precedents  may  gradually 
increase  and  spread,  to  the  utter  disuse  of  juries,  in  questions  of 
the  most  momentous  concern." 

These  observations  are  not  made,  so  much  with  refeieii-c  to 
this  particular  case,  as  for  counteracting  what  seems  to  lie  a  Uu- 
dency  in  this  state  to  ignore,  sometime  in  matter  of  nionjtnr, 
trial  by  jury,  in  cases  where,  under  the  constitution  a  trial  must  be 
had  in  that  way.  The  case  of  Stcde  v.  Stewart ,  SO  N.  C'.,  oGo, 
was  like  this  in  its  material  features,  exccj)f,  that  in  tiuit  caM',  a 
trial  by  jury  was  expressly  waived,  and  the  eoiirt  was  reqnesicd 
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to  find  aud  did  find  the  facts.     Cooley,  on  Const.  Law,  239; 
Canceml  v.  People^  18  N.  Y.,  128. 

There  was  not  the  remotest  purpose  in  this  case,  we  arc  sure, 
to  infringe  the  right  of  trial  by  jury  in  a  criminal  action,  but 
i'or  convenience  sake  and  to  save  time  (because  the  facts  were  not 
disputed),  the  facts  of  the  case  were  agreed  upon  by  the  state  and 
the  defendant,  and  submitted  to  the  judge,  instead  of  letting  a 
jury  hear  the  evidence,  and  render  a  verdict  upon  the  issue,  or 
find  a  special  verdict. 

In  our  judgment,  this  was  not  only  irregular,  but  wholly 
without  the  sanction  of  law.  There  is  no  statute  that  autlior- 
izes  such  procedure,  and  the  constitution  forbids  it.  "  Xo  per- 
son shall  be  convicted  of  any  crime  but  by  the  unanimous  ver- 
dict of  a  jury  of  good  and  lawful  men  in  open  court."  Xo 
jury  was  empaneled  to  try  the  issue ;  there  was  no  verdict  of  a 
jury ;  there  was  no  conviction !  The  judgment  of  the  court 
had  nothing  to  w-arrant  it,  and  there  was  nothing  upon  which  it 
could  properly  rest. 

The  defendant  could  not  consent  to  a  conviction  bv  the  court. 
It  had  no  authority  to  try  the  issue  of  fact  raised  by  the  plead- 
ings. The  defendant  did  not  plead  guilty ;  he  did  not  enter  the 
plea  of  no/o  contemJa-ey  or  submit "  ;  he  pleaded  anfrefois  conrid. 
and  a  jury  must  try  the  issue  raised  by  that  plea.  I^te  v. 
t^tacarty  supra;  State  v.  3fo88y  2  Jones,  66;  1  Bisli.  Cr.  PI., 
§759,  and  cases  there  cited;  Canceini  v.  People ^  18  N.  Y.,  128. 

The  legislature  has  not  provided  a  means  for  the  trial  of 
cases  like  this,  different  from  the  ordinary  method  provided  by 
law.  • 

The  court  erred  in  passing  upon  the  facts  agreed  upon  and 
submitted  to  it  without  the  finding  of  a  jury,  and  for  such  error 
the  judgment  must  be  reversed  and  the  court  proceed  to  dispose 
of  the  case  according  to  law. 

Krror.  Revered. 
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STATE  V.  STEPHEN  ROYAL. 
Verdict f  impeachment  of. 

The  verdict  of  a  jury  cannot  be  impeached  by  one  of  its  members. 

i  State  V.  McLeodf  1  Hawks,  344;  State  v.  Smallvood,  78  N.  C,  560;  State  v. 

BrUtairiy  89  N.  C,  481,  cited  and  approved). 

Indktment  for  an  assault  tried  at  Fall  Term,  1883,  of 
CrMBERLANi)  SufK^rior  Court,  before  McKoy,  J, 

The  defendant  was  charged  with  an  assault  with  a  deadly 
Aveapon  upon  one  Benjamin  Walker,  and  was  found  guilty  by 
the  jury.  He  then  moved  for  a  new  trial  upon  an  affidavit  of 
<n\Q  of  the  jurors  who  tried  the  case,  to  the  effect  that  "  the  jury 
vanie  to  the  conclusion  of  the  defendant's  guilt  because  he  failed 
to  liave  present  and  examine  his  son,  who  it  was  in  evidence  was 
j)resent  at  the  time  of  the  alleged  assault."  But  His  Honor 
refused  to  hear  the  affidavit,  and  pronounced  judgment,  frorf 
M'hich  the  defendant  appealed. 

Attorney-Creneral,  for  the  State. 
Mr,  ir.  A.  GiUhriey  for  defendant. 

Ashe,  J.     There  is  no  principle  of  law  better  settled  in  this 

-r-tati'  than  that  evidence  impeaching  their  verdict  must  not  come 

from  the  jury,  but  must  be  shown  by  other  testimony.     State  v. 

McLeofl,  1  Hawks,  344 ;  State  v.  Smalhcood,  78  N.  C,  560 ; 

•State  v.  Brittain,  89  N.  C,  481. 

It  is  therefore  ordered  that  the  motion  for  a  new  trial  be 
-overruled,  and  that  the  superior  court  of  Cumberland  county 
proceed  to  judgment  against  the  defendant  agi'eeably  to  this 
^opinion  according  to  law. 

No  Error.  Affirmed. 
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ABSENCE,  presumption  of  death,  385. 

ACCOUNT : 

Splitting  up,  478. 

Running,  484. 

Of  administrator,  not  conclusive,  538  (3). 

Referee's  judgment  on,  and  effect  of,  364. 

ACKNOWLEDGMENT  OF  DEBT,  401  (2). 

ACT  OF  ASSEMBLY,  validity  of,  must  be  passed  upon  by  proper  plead- 
ings, 37  (3). 

ACTION  TO  RECOVER  LAND,  AND  FOR  BREACH  OF  COVE- 
NANTS IN  DEED ; 

1.  In  an  action  for  damages  for  breach  of  covenants  in  a  deed,  the  court, 

under  the  "  prayer  for  general  relief,'*  will  give  such  relief  as  the 
justice  of  the  case  demands.     Price  v.  DecUj  290. 

2.  If  the  action  be  for  breach  of  covenant  for  quiet  enjoyment,  an  eviction 

must  be  alleged  and  proved;  but  if  for  that  of  Beizin,  it  is  suf&cient 
to  negative  the  words  of  the  covenant  and  to  allege  and  prove  the 
grantor  had  no  title.  In  either  case  the  measure  of  damages  is  the 
price  paid  for  the  land,  with  interest,    lb. 

3.  Where  the  title  of  the  grantor  fails  as  to  a  part  of  the  land  conveyed, 

as  here,  and  the  grantee  pays  a  hundred  dollars  to  extinguish  the  out- 
standing title,  the  measure  of  damages  is  the  sum  so  paid,  provided 
it  does  not  exceed  the  value  of  that  part  as  assessed  by  the  jury  ;  but 
if  it  exceed  such  value,  the  rule  for  the  guidance  of  the  jury  is  not 
the  quantity,  but  the  value  that  such  part  proportionately  bears  to 
the  value  of  the  whole  tract,  estimated  by  the  consideration  in  the 
deed.    lb. 

4.  In  ejectment,  the  issue  as  to  damages  ought  to  be  submitted  along  with 

the  issues  upon  the  main  question  (here  a  parol  trust),  with  instruc- 
tions to  the  jury  that  if  they  find  the  latter  in  favor  of  the  plaintiff, 
then  to  assess  hisdamnges;  but  if  fnr  the  defendant,  then  they  need 
not  cor.sider  the  issue  ris  to  d:5ning(s.     (  liah  v.  ^^dtscn,  302. 
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5.  The  plaintiff'  alleges  lie  is  tlie  owner  of  a  tract  of  l.-nid,  describing  it 
by  weli-deiined  boundaries,  and  that  defendant  is  in  [lossession  of  part 
of  the  same;  and  the  defendant  claims  title  in  liimself  and  admiu^ 
he  is  "in  possession  of  said  tract."  The  plaintiff'  introduced  in  evi- 
dence a  grant  covering  the  whole  tract,  and  the  defendant  proved  he 
liad  been  in  possession  of  a  small  part,  included  within  the  bounda- 
ries, for  thirty  years  before  suit  brought ;  Heid — 

(1)  The  admission  in  the  defendant's  answer  must  be  understood  to 
be  confined  to  the  part  of  which  he  is  alleged  to  be  in  possession. 

(2)  The  failure  to  disclaim  title  to  the  part  outside  of  that  admitted 
to  be  in  his  possession,  will  not  affect  the  defendant's  right  to  remain 
in  possession  of  so  much  as  lie  shows  title  to.     Cbwies  v.  Fergiaon,30S. 

G  Held  further ;  The  plaintiff  maj'  recover  and  the  defendant  will  retain 
so  much  of  the  land  as  each  shows  himself  entitled  to  upon  the  evi- 
dence, unaffected  by  the  fact  that  both  set  up  a  claim  to  the  whole 
tract.     lb, 

7.  Distinction  between  the  former  practice  in  ejectment  where  |w)Ssession 

was  recovered  without  affecting  the  right  of  property,  and  the  con- 
clusive effect  of  a  judgment  as  to  title  under  Tiie  Code,  |»olnted  oni 
bv  Smith,  C.  J.    76. 

8.  In  ejectment,  the  plaintiff  alleged  that  ho  was  ihe  "owner  in  fee  of  the 

land,"  and  that  defendant  "  unlawfully  withholds  p<issession  thereof 
from  the  plaintiff";  and  the  defendant  denied  the  first  allegation,  but 
made  no  answer  to  the  second  ;  Hddy  that  an  issue  as  to  the  plain- 
tiff's seizin  in  fee  was  immaterial,  inasmuch  as  the  failure  to  answer 
the  second  allegation  was  an  admission  of  the  wrongful  withholding 
the  possession  from  the  plaintiff.     Tyson  v.  Shepherd^  314. 

♦,).  The  averment  in  the  complaint  of  the  *'  unlawful  withholding"  is  suf- 
ficient under  The  Codk.    Ih. 

10.  The  defendant's   defence,    resting  upon  an  alleged   p<isi:es8ion  of  the 

land  under  one  of  several  tenants  in  common,  has  no  application  to 
the  facts  (»f  this  case.     Ywncey  v.  Greeniee^  317. 

11.  One  of  several  tenants  in  common  may  sue  for  the  recovery  of  pos- 

session of  the  whole  tract.    Ih, 

12-  Plaintiff  leased  to  a  tenant  and  defendant  evicted  the  tenant,  there- 
upon the  plaintiff  and  his  tenant  joined  in  an  action  against  the 
defendant  for  the  recovery  of  possession  of  the  land  and  for  damages. 
After  verdict  for  defendant,  the  plaintiff  moved  for  a  new  trial,  npon 
the  ground  that  the  action  was  for  a  trespass  on  the  possession  of  (he 
tenant,  which  motion  was  refused  ;  Held^  no  error — there  being  no 
.allegation  or  issue  in  reference  to  the  tenant's  possession,  and  plain- 
tiffs' resting  the  whole  case  upon  their  title.     Afaxwell  v.  Jonef,  324. 
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13.  The  act  of  assembly  requiriog  defendant  in  ejectment  to  give  bond 

for  costs  and  damages,  before  putting  in  a  defence  to  the  action  (The 
Code  {237),  does  not  abridge  the  power  of  the  court  to  appoint  n 
receiver  to  secure  the  rents  and  profits.    Kron  v.  DenniSf  327. 

14.  Where  thirty  vears  actual  possession  of  land  is  relied  upon  to  pre- 

sume a  grant  from  the  state,  it  is  not  necessary  to  show  that  there 
was  any  connection  between  tiie  successive  occupants  during  the 
period.  Nor  will  a  three  year  breach  in  the  continuity  of  possession 
repel  such  presumption.     Cotdes  v.  Hallj  330. 

15.  In  ejectment,  as  well  as  in  an  action  to  recover  personal  property, 

the  verdict  and  judgment  conclusively  determine  the  matter  in 
issue  between  the  parties.    Johnson  v.  Patey  334. 

16.  Where  plaintiff  in  ejectment  claims  under  a  mortgagee's  sale,  and  also 

by  reason  of  an  estoppel  arising  out  of  a  judgment  against  the  defend-^ 
ant  in  a  former  action,  involving  the  title  to  the  same  land ;  Held^ 
that  a  general  denial  of  plaintiff's  ownership  does  not  controvert  the 
existence  of  the  record  of  said  judgment.    lb. 

17.  In  ejectment,  where  a  tenant  is  defendant  in  the  execution  under 

which  plaintiff  bought,  and  had  a  legal  estate  in  the  land  liable  to 
sale  by  the  sheriff,  the  plaintiff  purchaser  can  recover  possession,  and 
no  intervening  party  can  come  in  and  obstruct  the  action.  Biyant 
v.  KinhWf  337. 

18.  But  if  the  tenant  be  a  mere  locum  ienenSj  holding  as  servant  or  agent 

(»f  the  owner,  then  the  owner  may  be  let  in  as  a  party  defendant,  not- 
withstanding the  sale  of  any  supposed  interest  of  the  debtor  ten- 
ant,    lb. 

19.  Held  further :  If  a  stranger  to  the  tenant  sue  and  there  is  no  privity 

between  them,  the  real  owner  may  come  in  and  assert  his  own  supe- 
rior title  to  protect  the  tenant's  possession;  and  this,  even  where  the 
tenant  has  an  estate  for  years  in  the  land.     lb. 

20.  In  such  cases,  an  application  to  be  made  a  party  defendant  must  dis- 

close the  character  of  the  tenancy,  and  show  whether  the  tenant  had 
an  estate  liable  to  execution,  even  although  the  plaintiff  alleges  a 
seizin  of  an  estate  in  fee  in  the  defendant ;  for  the  sheriff's  deed  con- 
veys no  greater  estate  than  that  possessed  by  the  debtor.    lb. 

21.  Defendant  is  not  estopped  to  show  title  in  third  person,  where  execution 

under  which  the  land  was  sold  conferred  no  power  on  officer  to  sell. 
Peebles  v.  Pate,  348. 

ACTION  TO  RECOVER  LAND: 
See  Tax  Titles. 

Wife  may  defend  suit  against  husband,  343. 
Bond  of  defendant,  343. 
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ACTION  FOR  CONVERSION,  182. 

ADDITIONAL  TERMS  OF  SUPERIOR  COURT,  llo. 

ADxMINISTRATION  OF  OATH,  676. 

ADMISSIONS,  party  bound  by,  142. 

ADVANCEMENT  OF  SUPPLIES,  276  (2). 

ADVICE  TO  EXECUTORS,  604. 

AFFIDAVIT: 

Of  surety  to  appeal,  648  (2). 

Neeil  not  be  signed  by  affiant,  lol  (2). 

Sufficiency  of  in  attachment,  154. 

AFFIRMATION  OF  JUDGMENT,  29. 

AGENCY ; 

1.  A  demand  and  refusal  to  account  are  necessary  to  terminate  an  agency 

and  put  the  statute  of  limitations  in  operation.     Patterson  y,  Lilly,  82. 

2.  In  a  suit  for  damages  against  the  principal  for  the  tort  of  an  agent,  the 

plaintiff  alleged,  and  testified,  that  he  lured  a  horse  to  the  agent  who 
was  travelling  about  the  country  selling  steam  engines,  in  the  inter- 
est of  his  principal  (a  manufacturing  company},  and  that  the  horee 
was  injured  by  misuse  and  overdriving.  The  defendant  admitted  the 
agency,  but  asked  the  court  to  instruct  the  jury  that  there  was  do 
evidence  the  agent  had  authority  from  the  principal  to  hire  horses, 
which  was  refused ;  Held,  no  error.    HwUley  v.  MaihiaSj  101. 

3.  Such  an  agency  includes  the  incidental  powers  necessary  to  carry  out 

its  purpose,  and  the  evidence  tended  to  show  that  the  agent  hired  the 
horse  in  the  course  of  his  business,  and  for  the  benefit  of  his  princi- 
pal,    lb. 

4.  A  draft  signed  by  an  agent  is  a  sufficient  memorandum  of  a  cootnict 

to  fulfill  the  conditions  of  the  statute  of  frauds,  and  binds  the  priaci- 
pal,  though  the  name  of  the  latter  does  not  appear  in  the  instrument. 
The  authority  of  the  agent  may  be  shown  aliundCf  and  such  authority 
need  notbe  in  writing.    Is'eavcs  v.  Mining  Cb., 412. 

5.  Therefore,  where  an  agent  of  a  corporation  agreed  to  buy  land  and 

deliver  drafts  to  the  vendor,  which   were    drawn    bv  one  of  its 
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officers  and  endorsed  by  said  agent,  and  a  deeii  was  thereupon  exe- 
cuted to  the  company,  but  the  drafts  were  protested  for  non-payment; 
Hetdy  in  an  action  by  the  vendor  to  recover  the  purchase  money,  that 
the  company  is  bound  by  the  contract.     lb, 

AGRICULTURAL  LIKN  AND  MORTGAGE,  in  same  instrument,  270(2). 

AGRICULTURAL  SUPPLIES,  what  are,  276  (2). 

ALLEGATION  AND  PROOF,  oO,  182,  747. 

AMENDMENT  OF  PLEADING,  refusal  to,  appealable  when,  142. 

AMENDMENT  OF  PROCP:SS,  04,  134. 
ANSWER,  effect  of  withdrawal  of,  260  (4i. 

APPEAL: 

1.  An  appeal  will  not  be  entertained  where  the  transcript  does  not  show 

ft 

that  the  action  was  properly  constituted  in  the  court  below.  Mark- 
ham  V.  Hicks,  1. 

2.  No  appeal  lies  from   an  order  recouunitting  the  report  of  a  referee. 

Torrencc  v.  Davidson,  2. 

'.i.  An  appeal  does  not  lie  from  an  order  recommitting  the  report  of  a 
referee  with  instructions  to  correct  the  same  in  conformity  to  the  rul- 

m 

ling  of  the  court.     Grant  v.  Rerse,  3. 

4.  Appeals  must  be  brought  up  to  (he  term  of  this  court  next  after  they 
are  taken.     Office  v.  Bland,  0,  and  Suiter  v.  Brittle,  19. 

.">.  An  appeal  will  be  dismissed  where  the  transcript  fails  to  show  a  judg- 
ment of  record  from  which  the  same  was  taken.     Logan  v.  Harris,  7. 

6.  Where  an  appeal  is  taken  and  the  record  fails  to  disclose  the  grounds 

upon  which  the  party  seeks  relief  (here  against  an  execution),  the 
court  will  remand  the  case  that  the  record  may  be  perfected.  Buie 
V.  Simmons,  9. 

7.  An  appeal  must  be  entered  of  record  in  the  court  below,  and  the  trans- 

cript of  the  record  must  show  the  same,  in  order  to  give  this  court  ju- 
risdiction.    Moore  v.  Vanderburg,  10. 

8.  Rut  as  it  appears  that  an  appeal  bond  was  given,  the  case  is  remanded, 

that  the  record  may  be  amended  to  show  the  appeal  was  taken,  if 
such  be  the  fact.    lb. 

9.  Where  an  unjustitied  undertaking  on  appeal  was  filed  with  and  ap- 

proved by  the  clerk,  as  shown  by  his  memorandum,  but  no  note  made 

49 
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on  the  record  that  the  same  was  accepted  by  the  appellee  without  ob' 
jection  ;  Held^  that  the  subsequent  siguing  by  the  counsel  of  the  appel- 
lee of  the  case  settled  for  this  court,  does  not  constitute  a  waiTer  in 
writing  of  the  legal  requirements  in  perfecting  appeals ;  and  hence  the 
motion  to  dismiss  the  appeal  for  want  of  justification  of  bond  was 
allowed.  McMillan  v.  Nye,  11 ;  and  Lyde  v.  Lytle,  647 ;  and  the  affida- 
vit of  surety  to  appeal  bond  must  show  that  affiant  is  worth  double 
the  amount  specified  in  the  bond.    lb. 

10.  The  court  express  astonishment  that  appeals  should  be  taken  without 

perfecting  them  according  to  law,  and  say,  that  if  they  were  disposed 
to  grant  relief  against  such  negligence,  they  have  no  authority  to  do 
so.    Hemphill  v.  Blackwelder,  14. 

11.  A  petition  for  a  certiorari  as  a  substitute  for  an  appeal,  must  be  filed  at 

the  term  of  this  court  next  succeeding  the  rendition  of  judgment 
against  the  petitioner.     Cross  v.  Ooss,  15. 

12.  A  mandamus  requiring  a  judge  to  settle  a  case  on  appeal,  upon  excej)- 

tions  filed  by  the  appellee,  will  not  be  granted  whei*e  the  partr 
himself  is  guilty  of  laches.    lb. 

13.  A  certiorari  will  not  be  granted  for  an  alleged  omission  on  the  part  of 

the  presiding  judge  to  state  exceptions  taken  on  the  trial,  where  the 
record  shows  that  he  settled  the  case  on  appeal,  upon  consideration, 
after  his  attention  was  called  to  the  matters  of  complaint.  It  is  ool? 
where  it  plainly  appears  that,  by  mistake  or  inadvertence,  the  judge 
failed  to  state  something  which  ought  to  appear  in  the  case,  that  a 
motion  for  the  writ  will  be  allowed.  Currie  v.  Oark,  17,  and  Cftffi 
V.  Watson,  302. 

14.  An  appeal  was  dismissed,  upon  motion,  for  the  reason  that  the  surely 

to  the  bond  had  not  justified;  and  the  appellant  then  applied  for  the 
writ  of  certiorarif  stating  as  an  excuse  for  non-compliance  with  the 
statute  that  it  was  not  the  practice  in  that  court  for  sureties  to  justify, 
and  that  he  was  not  aware  of  the  recent  decisions  enforcing  the  statu- 
tory obligation ;  Heldy  that  upon  his  own  showing  he  is  not  entitled 
to  the  writ.  The  court  will  require  a  strict  compliance  with  the 
statute  regulating  appeals.    Smith  v.  Abrama,  21. 

15.  An  appeal  will  be  dismissed  where  there  is  no  statement  of  the  case 

and  no  bond  with  proper  justification  filed  within  the  time  allowed 
by  law.    JRoyster  v.  Burwell,  24. 

16.  Where,  under  the  Code  of  Civil  Procedure,  J80  (not  brought  forward 

in  The  Code  of  '83),  the  plaintiff,  at  the  time  of  filing  his  complaint, 
failed  to  name  some  person  upon  whom  service  of  pleadings  and 
notices  may  be  made,  it  was  held  that  a  notice  of  appeal  filed  by  the 
defendant  in  the  clerk's  office  was  sufficient  under  the  statute  to 
charge  the  plaintiff  with  notice  thereof.     Brantley  v.  Jordan^  2o. 


INDEX.  771 


17.  The  statute  does  not  provide  for  an  appeal  from  the  refusal  of  the 

county  commissioners  to  allow  credits  claimed  by  a  sheriff  in  his  set- 
tlement with  the  county.  His  remedy  to  test  the  validity  of  his 
claim  is  by  a  civil  action.     McMillan  v.  Commiwionera,  28. 

18.  Motion  to  dismiss  appeal  for  want  of  bond   will  not  be  entertained 

after  argument — 89  N.  C,  597,  Rule  2,  ?5.     Yancey  v.  Qreenltey  317. 

19.  The  sickness  of  an  attorney  is  a  sufficient  excuse  fur  want  of  diligence 

in  perfecting  an  appeal.     Motl  v.  Ramsay f  373. 

20.  An  appeal  will  not  be  dismissed  upon  the  ground   that  no  notice  of 

appeal  was  given,  where  the  record  shows  that  an  appeal  bond  was 
filed  and  approved  by  the  court.  The  filing  the  liond  and  its  approval 
in  open  court  is  notice  to  the  appellee.     Capehart  v.  Biggs,  373. 

21.  Appeal  dismissed  if  bond  not  given  within    time   required    by  law. 

McCanleas  v.  Reynolds,  658. 

22.  Where    transcript  on  appeal  contains    only   the  judgment  of  court 

below,  the  cause  will  be  remanded.     Rowland  v.  Mitchell,  049. 

23.  An  appeal  in  a  criminal  action  without  bond  to  secure  the  costs,  will 

not  be  entertained,  unless  the  defendant  is  allowed  to  apf>eal  upon 
his  affidavit  of  inability  to  give  such  bond.     State  v.  Kerns,  G50. 

24.  Where  an  appeal  without  bond  or  affidavit  in  such  case  was  allowed 

"  by  consenl,"  it  was  held  not  to  be  in  compliance  with  law.     lb. 

25.  Appeal  in  state  case  will  be  dismissed  where  record  fails  to  show  that 

there  was  a  final  judgment.    State  v.  Saunders,  651. 

20.  Appeals  in  criminal  actions  must  be  perfected  and  the  cose  for  the 
supreme  court  settled,  as  provided  in  civil  actions.  The  Code, 
^1234.     Slate  v.  Lee,  652. 

27.  An  appeal  of  the  accused  in  misdemeanors  may  be  withdrawn  by  his 

counsel  with  the  consent  of  the  attorney-general,  and  in  such  case 
this  court  will  not  examine  the  record.  Hut  in  felonies,  it  must  ap- 
pear affirmatively  that  the  prisoner  advisedly  assents  to  and  desires 
the  withdrawal  of  his  appeal.     Slate  v.  Leak,  655. 

28.  No  appeal  lies  from  an  order  directing  a  mistrial  and  discharging  the 

jury  before  verdict;  and  in  this  case  (he  prisoner  is  not  entitled  to 
the  writ  of  certiorari  because  it  is  not  shown,  by  the  facts  set  out  in 
his  petition,  that  the  jury  were  improperly  discharged.  State  v. 
Tiviggs,  685. 

29.  The  denial  of  the  certiorari  does  not  preclude  the  prisoner  from   set- 

ting up,  on  another  trial,  the  defences  relied  upon  in  his  petition.    lb. 

APPEARANCE  OF  COUNSEL,  specially,  10. 
ARBITRATION  AND  AWARD,  matters  relating  thereto,  t)(i. 
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ARSON  AND  OTHER  BURNINGS,  719,  721. 

ASSAULT  : 

A  jiolice  oflBcer,  in  arresting  one  for  violating  a  city  ordinance,  was  in- 
dicted for  an  assault.  The  prosecutor  alleged  that  the  force  used  was 
excessive,  and  the  judge  charged  the  jury  if  such  was  the  case  the 
defendant  was  guilty,  but  isiiled  to  call  their  attention  to  the  good 
faith  in  which  the  officer  claims  to  have  acted;  Held,  error .  The 
.  amount  of  force  necessary  to  make  the  arrest  is  left  to  the  judgment 
of  the  officer  when  acting  within  'the  scope  of  his  general  powensand 
actuated  by  no  ill-will  or  malice.     State  v.  J/rAVnc/*,  695. 

ATTACHMENT  PR0CP:EI)INGS: 

1.  An  affidavit  for  an  attachment,  stating  that  the  defendant  is  a  non-resi- 

dent and  has  property  in  this  state,  or  has  removed,  or  is  about  to 
remove  some  of  his  property  from  this  state  with  intent  to  defraud 
creditors,  is  sufficient.  The  statute  puts  the  modes  in  the  alterna- 
tive, and  the  plaintiff  succeeds  if  he  establishes  either.  Ptnniman 
•v.  Daniel,  154. 

2.  But  where  the  plaintiff  makes  oath  that  he  believes  or  apprehends  the 

property  will  be  removed,  he  must  also  state  the  grounds  of  his 
apprehension.     lb. 

3.  Where  the  application  to  vacate  is  to  the  clerk  before  the  sitting  of  the 

court  to  which  the  summons  is  made  returnable,  a  further  order  of 
publication  to  cure  a  defective  service  may  be  obtained  upon  affidavit 
to  the  court,  without  discharging  the  attachment.     lb. 

4.  Where  an  appeal  is  taken  from  a  refusal  to  discharge  an  attachment, 

the  court  below  cannot  in  the  meantime  allow  a  motion  "  to  dismiss'* 
the  same  to  be  entered,  for  the  appeal  takes  the  case  out  of  its  jurisr 
diction.  The  motion  to  dismiss  is  in  effect  amotion  to  discharge; 
and  u[)on  the  dismissal  by  t^his  court  of  the  motion  to  discharge,  the 
judgment  appealed  from  remained  undisturbed  and  conclusive,  and 
the  matter  embraced  therein  is  res  adjudicata.  Pamnr  v.  Lineber- 
fjer,  159. 

5.  In  attachment  and  other  ancillary  proceedings  it  is  competent  for  the 

court  to  find  the  facts  from  the  affidavits  and  other  proper  evidence; 
and  a  party  consenting  to  this  mode  of  trial  cannot  afterwards  demand 
n  jury  trial.     Const.,  Art.  iv,  ^13.     lb. 

(3.  An  attachment  issued  upon  an  affidavit  alleging  a  fraudulent  disposi- 
tion of  property,  and  it  appeared  that  the  defendant  executed  a  deed 
to  a  trustee  to  secure  debts  to  certain  preferred  creditors,  which  was 
placed  in  the  hands  of  an  attorney  to  be  delivered  when  it  became 
necessary  to  give  priority  to  them  ;  and  upon  being  informed  of  the 
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attachment  pr(»ceedings,  tlie  trustee  executed  llie  deed  and  placed  it 
in  the  register's  hands  for  registration  on  the  same  day  the  attach- 
ment i&sued.  The  court  fonnd  as  a  fact,  and  adjudged  that  the  de- 
fendant liad  not  assigned  liis  property  to  defraud  creditore;  Held,  no 
error.     Guggcnheimen  v.  BrookfieUt,  232. 

ATTEMPT  TO  COMMIT  CRIME,  indictment  for,  717. 

ATTORNEY  AND  CLIENT: 

1.  Where  counsel  appear  specially,  the  entry  should  state  the  special  pur- 

pose; but  a  Aiilure  to  so  state  it  from  inadvertence  cannot  be  con- 
strued to  be  a  waiver  of  the  right  of  his  client.     Sailer  v.  Briftle,  19. 

2.  An  appearance  by  coimsel,  even  without  authority,  is  regular  upon  its 

face,  and  upon  the  facts  here,  binds  the  party  for  whom  the  appear- 
ance was  made.     Entjland  v.  Garner^  197. 

3.  Where  counsel  certify  that  he  has  examined  the  case  of  the  defendant 

and  that,  in  his  opinion,  the  plaintiH'  is  not  entitled  to  recover;  Hdd, 
a  substantial  compliance  with  the  statute.  It  is  not  intended  that  the 
enquiry  of  counsel  should  extend  beyond  the  information  derived 
from  the  defendant.     Taylor  v.  Apple,  343. 

4.  Tlie  sickness  of  an  attorney  is  a  sufficient  excuse  for  want  of  diligence 

in  i)erfecting  an  appeal,     ^fot^  v.  Unmmy,  372. 

ATTORNEY  AND  CLIENT: 

Allowance  to  attorney,  3G4  (2'. 
Excusable  neglect  of  attorney,  301). 
Appearance  for  administrator,  'V)7. 

BAIL  BOND,  enquiry  of  damages  necessary — judgment  by  default  cannot  be 
sustained,  174. 

BANK  : 

Personal  liability  clause  in  charter  of,  40'"). 

Stock  in,  taxation  of,  400. 

Discount  paper,  place  of  contract,  467. 

BANKRUPTCY^ 

Surety  liable  when  [)rincipal  discharged  in.  4<)7. 

BIDDINGS,  suppressing.  305. 
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BIGAMY: 

Bigamy  was  a  misilenieanor  at  the  time  the  indictment  in  this  case  was> 
found,  but  it  is  made  a  felony  by  The  Code,  §988.  State  v.Bnrnfy 
707. 

BOND: 

Want  of,  does  not  nflect  validity  of  injunction,  125  (6). 
Of  defendant  in  ejectment,  343. 

BOUNDARY,  allegation  of  in  partition  of  land.  147. 

BREACH  OF  COVENANT,  action  for,  200. 

BURDEN  OF  PROOF: 

Whether  party  intended  to  adopt  seal  of  another,  question  of  fact,  -S'l 

To  show  consideration,  491. 

On  prisoner,  when,  668  (6),  676,  721. 

Rebutting  presumption  of  fact  recited  in  deed,  296  (3). 

BURGLARY : 

1.  A  store-house  is  a  dwelling-house  in  which  burglary  may  be  coiumit- 

ted,  where  it  appears  that  a  clerk  or  servant  of  the  owner  habitually 
slept  in  a  bed-room  thejrein,  even  tliough  for  the  purpose  of  protect- 
ing the  property.    State  v.  Williams,  724. 

2.  The  indictment  in  such  case  which  lays  the  property  in  the  owner  of 

the  store  "  then  occupied  "  by  the  clerk,  is  in  accordance  ^?ith  the 
suggestion  in  State  v.  Outlaw^  72  N.  C,  598,  lb, 

3.  The  fact  that  the  clerk  in  this  case  did  not  "  board  ''  with  the  owner 

of  the  store  is  immaterial ;  and  there  was  no  evidence  that  he  leased 
the  bed-room  as  a  tenant  so  as  to  give  him  exclusive  control  over  it. 
Siate  V.  Presaley,  730. 

4.  The  law  does  not  require  the  examination  of  a  committing  magistrate 

to  be  certified  under  seal.     State  v.  Pressleyj  730. 

BURNING  BARN,  indictment  for,  719. 

CANVASS  OF  VOTES,  36. 

CASE  AGREED,  does  not  contemplate  trial  by  jury,  163. 

CERTIFICATE  OF  COUNSET.,  based  on  information  derived  from 
client,  343. 
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CERTIORARI,  see  appeal. 

CHAMPERTY,  458. 

CLAIM  AND  DELIVERY  Judgment  in,  should  be  in  the  alternative,  168. 

COMITY,  personalty  of  decedent  distributed  under  law  of  doroicil,  527. 

COMMENTS  OF  COUNSEL,  736,  738. 

COMMUNICATION  WITH  PERSON  DECEASED,  499,  618,  521. 

COMMUNITY  OF  INTEREST  AMONG  DEBTORS,  77  (3). 

COMPENSATION  OF  JUDGE,  holding  additional  term,  115. 
COMPETITION  AMONG  BIDDERS,  355. 

CONDEMNATION  OF  LAND,  for  mill  purposes,  106  <2). 
CONDITIONAL  LIMITATION,  284  (3). 

CONCEALED  WEAPONS: 

On  trial  of  an  indictment  for  carrying  n  concealed  weapon  off  the  defend- 
ant's own  premises,  the  jury  found  specially  the  defendant,  a  minor, 
was  seen  with  a  pistol  in  a  public  road  which  ran  over  his  father's  land, 
and  the  judge  ruled  he  was  not  guilty  ;  Heldf  no  error.  In  contem- 
plation of  law  the  son  was  not  off  his  own  premises.    State  v.  HnoeUt  705. 

CONSENT  JUDGMENT,  what  is,  and  power  of  court  over,  177. 

CONSIDERATION  OF  NOTE,  491. 

CONSTITUTIONALITY  OF  STATUTE,  how  determined,  37  (3). 

CONTEMPT: 

1.  In  a  proceeding  for  contempt,  the  facts  found  by  the  judge  are  conclu- 

sive, and  this  court  can  only  pass  upon  their  sufficiency  to  warrant 
his  judgment.     Young  v.  Rollins^  125. 

2.  Upon  the  facts  found,  it  was  held  that  this  is  a  case  of  manifest  dis- 

regard of  the  directions  of  the  court,  and  in  law  a  contempt  of  its 
nuthoritv.     lb. 
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CONTINUITY  OF  POSSESSION,  three  years  breach  in,  will  not  repel  pre- 
sumption of  grant,  330. 

CONTRACT: 

'  1.  A  contract  in  which  the  obligor  engages  to  give  to  the  obligee  (who 
was  not  authorized  to  appear  for  parties  litigant  and  manage  law- 
suits) one-half  of  (he  land  in  dispute  or  one-half  its  value  ia  the 
event  of  recovery,  as  compensation  for  his  services  in  the  manage- 
ment of  the  j'uit,  is  against  public  policy,  and  void.  Munday  v. 
Whissenhunt,  4o8. 

2.  The  plaintiff  was  elected  secretary  and  treasurer  of  a   railroad  com- 

pany at  a  salary  fixed  by  one  of  its  by-laws,  and  entered  upon  and 
discharged  the  duties  of  that  office,  and  until  his  successor  was 
chosen;  Held,  in  an  action  to  recover  his  salary,  that  the  plaintiff  is 
not  required  to  show  that  such  services  as  appertained  to  the  office 
were  performed,  where  the  answer  of  the  defendant  admits  the  duties 
were  discharged  and  offers  no  evidence  to  support  any  objection  to 
the  manner  and  kind  of  service  rendered.     Abbott  v.  Railroad,  462. 

3.  Held  further:  The  by-law  constitutes  the  contract  between  the  parties, 

and  under  n  stipulation  contained  therein,  the  compensation,  though 
measured  by  the  day,  is  continuous  during  the  term  of  service,  and 
not  dependent  upon  each  day^s  work. 

4.  An  action   was  brought  against  an  endorser  of  a  note  executed  by  a 

linn  in  renewal  of  a  former  note,  the  transaction  taking  place  in 
South  Carolina,  but  the  note  was  »ent  and  delivered  to  the  plaintiff 
bank  of  Charlotte  in  this  state  to  be  discounted.  One  of  the  firm  was 
adjudicated  a  bankrupt  upon  his  individual  petition  and  the  note  was 
proved  against  his  estate,  and  the  plaintiff  bank  and  other  creditors 
gave  their  assent  as  required  by  law  to  his  discharge.  The  bank  dis- 
counted the  note,  and  at  ujaturity  extended  the  time  of  payment  to 
the  makers  for  a  valuable  consideration,  but  reserved  its  righls 
against  the  endorser;  Held — 

(1)  The  court  properly  refused  to  charge  there  was  no  evidence  of  a 
reservation  of  right  against  the  defendant  surety.  Bank  v.  iSVmp- 
aon,  4G7. 

(2)  The  court  also  properly  refused  to  permit  the  bankrupt's  sched- 
ule to  be  introduced  as  evidence  that  the  contract  was  made  in  South 
Carolina.  It  relates  to  his  own  liabilities,  and  was  not  competent  in 
the  controversy  between  the  parties  to  this  suit  and  in  their  relations 
to  each  other.     lb. 

(3)  The  evidence  of  a  member  of  the  firm  in  reference  to  the  man- 
ner of  endorsement  of  the  renewal  note  for  the  purpose  of  continu- 
ing the  negotiated  loan,  was  admissible,  as  tending  to  show  where 
the  contract  was  to  be  made.     lb. 
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(4)  The  contract  is  governed  by  the  laws  of  this  slate — it  bein^  con- 
summated here  and  efficacy  given  to  the  note  by  its  delivery  and 
negotiation  at  the  bank,  in  pursuance  of  the  intent  of  all  the  parties; 
and  no  demand  or  notice  of  non-payment  is  required  to  bind  the 
endorser.     lb. 

(5)  A  surety's  liability  to  a  creditor  is  not  affected  by  the  discharge 
in  bankruptcy  of  the  principal.  Such  discharge  is  the  act  of  the  law, 
and  does  not  release  one  liable  for  the  same  debt,  either  as  partner, 
endorser,  or  otherwise.  And  a  creditor's  assent  to  the  discharge  is, 
that  it  be  granted  under  the  bankrupt  law.     lb. 

-5.  Where  a  single  contract  is  made  for  furnishing  certain  specified  arti- 
cles, at  prices  fixed  for  each,  the  plaintiff  cannot  be  allowed  to  "split 
up"  the  accotint  and  rocovcr  upon  each  item  separately.  Jarrett  v. 
Self,  478. 

6.  If  there  are  several  payments  due  under  one  and  the  same  contract 

at  the  time  a  suit  is  brought  to  recover  one  installment,  a  judg- 
ment for  the  amount  of  the  latter  will  be  held  to  be  in  satisfaction  of 
tiie  whole,  as  all  the  sums,  being  due,  could  have  been  included  in 
the  action.  But  it  is  competent  for  the  plaintiff*  to  sue  and  recover 
upon  each  as  it  falls  due,  and  in  the  court  itaving  jurisdiction  of  the 
same.     lb. 

7.  Where  the  plaintiff  "split  up"   his  account,  due  under  a  single  con- 

tract cognizable  in  the  superior  court,  and  brought  actions  before  a 
justice  of  the  peace,  it  was  held  upon  appeal  that  the  superior  court 
did  not  acquire  jurisdiction  of  the  whole  amount  by  consolidating 
the  cases  into  one  action.  The  appellate  jurisdiction  is  derived  solely 
from  the  rightful  one  asssumed  by  the  court  below,     lb. 

8.  A  settlement  of  mutual  running  accounts,  by  payment  or  giving  a  note 

for  balance  due,  is  presumed  to  include  ail  pre-existing  demands  of 
either  party  ;  but  this  presumption  may  be  rebutted  by  proof  that  a 
claim  has  been  omitted.     Smathers  v.  Shook,  484. 

\).  The  instructions  asked  in  this  case  are  not  applicable  to  the  nature  of 
the  counter-claim  set  up  by  the  defendant,  which  is  founded  upon  an 
agreement  of  the  plaintiff,  made  at  the  time  of  the  settlement,  to  allow 
credit  for  wheat  delivered  by  the  defendant  in  excess  of  the  quantity 
represented  on  the  plaintiff's  book  of  accounts.     lb. 

10.  A  promise  based  upon  a  new  and  original  consideration  of  benefit  or 

harm  moving  between  the  party  to  whom  the  debt  is  due  and  the 
party  agreeing  to  pay  the  same,  is  not  "  a  promise  to  answer  the  debt 
or  default  of  another,"  and  need  not  be  in  writing.  Whitehnrsl  v. 
Hxftnan^  487. 

11.  Therefore,  where  the  plaintiff  had  judgment  against  a  debtor  and  was 

seeking  to  secure  payment  by  supplemental  proceedings,  and  the  de- 
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fenilant  who  claimed  the  property  of  the  debtor  promised  to  pay  fifty 
per  cent,  of  the  sum  due,  upon  plaintifTs  dismissing  said  proceeding, 
and  not  examining  him  as  to  his  title,  Ac,  which  was  accordiagly 
done ;  Held,  that  such  agreement  is  not  within  the  statute  of  frauds, 
and  that  the  defendant  is  liable.    The  Code,  J 1552.    lb, 

1 2.  Where  goods  are  received  by  defendant  to  sell  on  account  of  plaiatiff 
and  are  lost,  the  plaintiff  is  entitled  to  recover  their  value,  unless  the 
defendant  used  due  diligence  in  taking  care  of  them.  But  if  the 
goods  were  received  and  held  by  defendant  simply  for  accommoda- 
tion of  plaintiff,  the  defendant  would  be  liable  only  for  gross  negli- 
gence.    Patterson  v.  Mclver^  493. 

CONTRACT: 

When  complaint  shows  that  claim  rests  partly  in,  137. 

Parol,  for  land  reptidiated,  vendee  entitled  to  recover  back  money  paid, 

254. 
Specific  performance  of,  391. 
Contract  and  tort,  455. 
Consideration  of,  491.  ■ 

CX)NTROVERSY  WITHOUT  ACTION: 

The  statute  allowing  controversies  without  action  to  be  submitted  to  the 
judge  upon  a  "case  agreed"  does  not  contemplate  a  trial  by  jury; 
and  whether  this  court  can  remand  such  a  case  and  direct  an  issue  of 
fact  to  be  tried  by  a  jury  in  the  court  below  upon  motion  made  in 
apt  time  (?).     Moore  v.  Hinnant,  163. 

CONVERSION,  action  for,  182  (1). 

CORPORATIONS : 

1.  A  deed  of  a  corporation,  the  concluding  clause  being,  in  witness  where- 

of the  said  corporation  "  has  caused  this  indenture  to  be  signed  by  its 
president  and  attested  by  its  secretary,  and  its  common  seal  to  be 
affixed,"  with  the  signatures  and  seal,  is  properly  executed  as  a  com- 
mon law  deed.     Bason  v.  Mining  Co.^  417. 

2.  The  statute  providing  that  the  president  and  two  other  members  of  a 

corporation  shall  sign  its  deed  conveying  real  estate  (Rev.  Code,  ch. 
23,  §22),  is  an  enabling  act,  and  does  not  exclude  the  common  law 
method.    76. 

3.  A  suit  against  a  corporation  (here  a  town)  must  be  brought  in  its  cor- 

porate name,  and  not  against  its  officers  or  agents.  Young  v.  ^^"^ 
den,  424. 
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4.  A  municipal  corporation  has  the  right  to  provide  indemnity  for  its 
officers  who  may  incur  liability  to  others  in  the  bona  fide  discharge 
of  their  duties ;  Therefor€f  it  is  competent  for  a  town  to  appropriate  a 
reasonable  amount  of  its  funds  to  employ  counsel  to  defend  its  police 
officers  in  actions  for  fals^  imprisonment.     Roper  v.  Laurinburg^  427. 

CORPORATIONS  : 

Share  of  stock  in,  and  taxation  of,  409. 
When  bound  by  act  of  agent,  412. 

COSTS : 

1.  Costs  of  unnecessary  matter  sent  up  with  the  transcript  will  be  taxed 

against  the  appellant,  even  though  he  may  be  awarded  a  new  trial. 
Kivelt  V.  McKeithan,  106. 

2.  One  suing   in  forma  pauperis  is  not  entitled  to  recover  costs  of  his 

witnesses.    The  Code,  J212.     Draper  v.  Buxton^  182. 

COUNTERCLAIM,  contract  and  tort,  455. 

COUNTIES  AND  COUNTY  COMMISSIONERS: 

1.  The  statute  does  not  provide  for  an  appeal  from  the  refusal  of  the 

county  commissioners  to  allow  credits  claimed  by  a  sheriff  in  his 
settlement  with  the  county.  His  remedy  to  test  the  validity  of  his 
claim  is  by  a  civil  action.     McMUlian  v.  Commissioners,  28. 

2.  A  county  is  not  liable  in  damages  for  an  injury  to  the  plaintiff,  occa- 

sioned by  a  defective  bridge  forming  a  part  of  the  highway  across  a 
stream,  in  the  absence  of  any  statutory  provision.  Distinction  be- 
tween towns  and  counties  and  their  corporate  powers  and  liabilities, 
stated  by  Merrimon,  J.     While  v.  Oommissioners^  437. 

8.  Where  the  legislature  by  special  statute  authorized  an  election  to  be 
held  in  "school  districts  number  one  and  two"  to  obtain  the  sense  of 
the  electors  in  those  districts  upon  the  question  of  the  establishment 
of  a  graded  school,  and  an  annual  assessment  for  its  support,  it  vxis  held 
that  the  county  commissioners  had  no  power,  after  the  passage  of  the 
act,  to  change  the  boundary  line  of  the  districts,  or  to  consolidate 
districts  number  one  and  three,  and  designate  it  "district  number 
one."  The  election  in  the  district  so  constituted,  and  also  that  held 
in  district  number  two,  were  void  and  the  assessments  illegal.  McCor- 
mae  v.  Com^rSj  441,  and  Ouldufell  v.  CbmV«,  453. 

4.  But  the  court  intimate  that  the  mistake  of  the  commissioners  may  be 
remedied  by  holding  an  election  in  the  districts  as  they  existed  when 
the  act  was  passed,  upon  giving  reasonable  notice— treating  the  time 
fixed  in  the  act  as  merelv  directory.    lb. 
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5.  Tlie  power  of  the  legislature  to  subdivide  the  state  into  counties,  school 
districts,  <ic.,  either  directly  or  through  agencies  invested  with  power 
for  that  purpose,  discuased  by  Merrimon,  J.     lb, 

().  Orders  upon  the  county  treasurer  were  issued  to  the  jailer  to  pay  for 
provisions  furnished  prisoners  in  jail,  and  assigned  by  him  to  the 
plaintiff*.  Afterwards  the  commissioners  passed  a  resolution  forbid- 
ding payment  by  the  treasurer,  upon  the  ground  of  official  miscon- 
duct in  the  jailer  in  setting  the  prisoners  free  without  requiring  them 
to  pay  costs  for  which  tiiey  had  been  committed,  thereby  causing  lo^is  , 
to  the  county;  HeMf  that  the  acts  imputed  to  the  plaintiff's  assignor 
do  not  constftute  a  bar  to  an  action  to  recover  the  amount  of  the 
orders.     Trotter  v.  Comers,  4oo. 

7.  The  malfeasance  charged  is  a  tort,  and  is  separate  and  distinct  from  the 
contract  out  of  which  the  cause  of  action  arose,  and  therefore  can- 
not be  recognized  as  a  counter-claim,     fb. 

COVENANT: 

Vendee  to  rely  upon,  248. 
Action  for  breach  of,  21>0. 

CRIMINAL  INTKNT,  741  (o). 

CROP : 

To  be  planted,  mortgage  of  valid,  270. 
Removal  of,  712. 

CRUELTY  TO  ANIMALS,  indictment  for,  7:53. 

DAMAGES: 

Measure  of,  for  breach  of  bail  bond,  174. 
In  ejectment,  when  issue  submitted,  302  (2h 

DEATH,  presumption  of  from  absence,  382,  38o. 

DECEIT  AND  EAL8E  WARRANT,  137. 

DECLARATIONS,  of  deceased  members  of  family,  3S2. 

DEED: 

1.  Two  persons  may  adopt  the  same  seal  to  an  instrument,  and  it  then 
becomes  the  deed  of  both;  otherwise  it  is  the  deed  of  one  and  the 
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simple  contract  of  the  other ;  and  whether  the  party  signing  intended 
to  adopt  the  seal  of  another  signer  is  a  question  of  fact  for  tlie  jury, 
the  burden  being  on  the  plaintiff  to  show  that  the  defendant  adopted 
the  seal  or  scroll.  It  is,  therefore,  error  in  the  court,  upon  inspection 
of  the  instrument,  to  decide  the  matter  as  a  question  of  law.  Pickens 
V.  Rymer,  282. 

2.  A  fee-simple  may  be  limited  after  a  fee-simple  either  by  deed  or  will, 
by  operation  of  the  statute  of  uses ;  if  by  deed,  it  is  a  conditional 
limitation  ;  if  by  will,  it  is  an  executory  devise.  Smith  v.  Brissoiij 
284. 

o.  An  estate  to  A  and  the  heirs  of  hi^  body,  but  if  he  die  without  such 
heirs  living  at  the  time  of  his  death,  then  to  the  heirs  of  6;  Held, 
that  the  limitation  over  is  good.  (The  case  is  governed  by  the  act  of 
1827  and  1856,  in  reference  to  contingent  limitations  and  construing 
"heirs"  to  mean  "children";  and  the  act  of  1784, changing  an  estate 
tail  into  a  fee).     lb. 

4.  Springing  and  shifting  uses  and  conditional  limitations  discussed  by 
Ashe,  J.     Tb. 

').  An  estate  of  freehold  to  commence  in  futuro  can  be  conveyed  by  a  deed 
of  bargain  and  sale  operating  under  the  Statute  of  Uses,  or  by  execu-' 
tory  devise  ;  Therefore,  an  estate  to  H  for  life  and  at  her  death  to  her 
children  in  fee,  reserving  a  life  estate  to  the  grantor,  is  good.     Sarxifje 
V.  Lee,  820. 

*l.  Held  farther,  that,  independently  of  the  Statute  of  Uses,  a  deed  under 
the  act  of  Assembly  abolishing  livery  of  seizin  and  substituting  regis- 
tration therefor,  may  operate  to  pass  a  freehold  estate  in  futuro.     lb. 

DEED: 

Acknowledgment  of  by  husband  and  wife,  2l'>,  '1'12. 

Preferring  creditors,  232. 

Trust,  construction  of,  239,  240. 

Defective  title,  248. 

Breach  of  covenant  in,  290. 

Recitals  in,  when  evidence,  296  (2). 

For  land  sold  for  taxes,  296. 

Of  corporation,  how  executed,  417. 

DEFAULT  AND  ENQUIRY,  171,  174. 

DEFEASIBLE  ESTATE,  592,  619. 

DEFECT  OF  TITLE,  248. 
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DEMAND  AND  REFITSAL,  necessary  to  temiinale  agency,  82. 

DEMURRER: 

When  disregarded,  149. 
Judgment  on  conclusive,  334  (3). 

DEPOSITIONS: 

Depositions  of  witnesses  are  never  taken  by  a  court  while  engaged  in  the 
trial  of  a  cause.     Worthy  v.  Shields,  192.    See  also,  pages  508,  514. 

DEPOT,  not  a  fixture,  110. 

DEPUTING  OFFICER,  not  allowed  in  civil  cases,  (lO. 

DEVASTAVIT,  558. 

DISCHARGE  OF  JURY  BEFORE  VERDICT,  064,  COS,  (iSo. 

DISCRETIONARY  POWER: 

In  amending  process,  64,  and  pleading,  142. 
In  granting  new  trial,  226. 
When  jury  are  tampered  with,  658  (4). 
In  manner  of  sale  for  assets,  551. 

DISTRIBUTEE,  liability  of  lo  refund,  245  (2). 

DOWER: 

1.  In  a  proceeding  for  dower,  it  was  admitted  that  the  husband  did  not 

have  seizin  of  the  land  during  the  coverture;  Hetd^  that  an  issue 
whether  lie  wa.s  in  possession  at  the  time  of  his  death,  claiming  the 
land  as  his  own,  and  the  finding  thereon,  could  in  no  way  affect  the 
result;  since  possession  does  not  supply  the  seizin  necessary  to  sup- 
port a  claim  for  dower.     Barnes  v.  Raper^  189. 

2.  The  act  of  assembly  requiring  "seizin  and  possession"  of  an  inherita- 

ble estate  bv  the  deceased  husband  to  entitle  his  widow  to  dover, 
commented  on  by  Smith,  C.  J.  The  word  "and"  substituted  for 
"or"  in  the  original  act  of  1784,  does  not  change  the  sense  of  the 
enactment.     lb. 
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EASEMENT: 

Conveyance  of,  for  mill  purposes,  106  (2). 
Kight  to  pass  and  repass  over  public  road,  70o. 

EJECTMENT: 

See  action  to  recover  land,  and  tax  title. 

Wife  may  defend  her  title  in  suit  against  husband,  343. 

Bond  of  defendant,  343. 

ELECTION  FOR  GRADED  SCHOOL.  36. 

ENDORSER,  liability  of,  467. 

EQUITABLE  LIEN: 

Creditors  of  partnership,  90. 
To  secure  purchase  money,  222. 

ERRO^^EOUS  JUDGMENT,  60  (3),  197. 

ISCHEAT,  240  (3),  385. 

ESTATE : 

In  fee  limited  over,  284  (2). 

Of  freehold  to  commence  infuiuro^  320. 

ESTOPPEL: 

1.  Defendant  in  ejectment  is  not  estopped  to  show  title  in  a  third  person, 

where  the  execution  under  which  the  plaintifi'  purchased  conferred 
no  power  on  the  officer  to  sell  the  land.     Peebles  v.  Pate,  348. 

2.  Every  estoppel   must   be  reciprocal :    it  must  bind  both   parties :   a 

stranger  can  neither  take  advantage  of  it,  nor  be  bound  by  it.     lb. 

3.  Plaintiff  can  take  no  advantage  of  any  estoppel  that  may  exist  between 

the  parties  to  the  mortgage  deed  in  this  case.     lb. 

4.  See  also,  pages,  334,  508. 

EVIDENCE: 

1.  While  there  should  be  no  departure  from  the  settled  rule  in  reference 
to  the  admissibility  of  evidence,  yet,  when  one  party  is  allowed  to 
get  the  benefit  of  evidence  not  strictly  competent,  the  opposite  party 
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should  be  allowed  the  same  latitude  in  combatting  it.  But  if  it 
appear  that  the  court  admitted  improper  testimony  to  an  unwar- 
ranted extent  and  to  the  prejudice  of  a  party,  a  new  trial  will  be 
granted.     Cheek  v.  Watson^  302. 

2.  Where  evidence  was  received  of  the  prevailing  belief  in  one's  family 
and  of  the  general  reputation  in  the  neighborhood,  from  his  pro- 
tracted and  continued  absence,  that  lie  was  dead,  it  ipas  held  that  the 
declarations  of  his  deceased  wife,  as  to  the  fact  of  her  receiving  a  let- 
ter from  him  since  he  left,  are  admissible  to  negative  the  force  of  the 
reputation  of  the  death.     Norris  v.  EdtoardSf  382. 

o.  The  death  of  one  who  has  been  absent  for  seven  years  or  more  is  in- 
ferred where  it  is  shown  that  reasonable  enquiry  has  been  made  of 
those  most  likelv  to  hear  from  him  if  he  were  not  dead,  and  that  in 
the  meantime  he  has  not  been  heard  from.   University  v.  Harrison^  38o. 

4.  There  is  a  presumption  of  the  law  that  every  person  dying  leaves 
heirs,  howvever  remote;  and  it  is  incumbent  upon  the  University 
claiming  land  by  escheat  to  rebut  this  presumption  by  proof  founded 
upon  such  enquiry.     76. 

i).  The  testimony  of  a  witness  for  plaintif!'  to  the  efTect  merely  that  for  a 
long  time  he  had  not  heard  from  the  supposed  deceased,  or^that  he 
ever  married  and  had  children,  is  competent  to  go  to  the  jury,  upon 
an  issue  as  to  the  death  and  existence  of  heirs,  but  does  not  raise  a 
presumption  that  there  are  no  heirs,  requiring  the  defendants  to  com- 
bat it.     Ih. 

().  In  an  action  for  S[)ecific  performance  of  contract  for  the  parchase  of  land, 
the  plaintiff  claimed  he  had  paid  the  notes  given  for  the  price,  but 
the  defendant  alleged  that  the  plaintiff  after  paying  a  part  took  up 
the  original  notes  by  giving  a  new  note  for  the  balance.  The  plain- 
tiff replied  that  the  new  note  was  for  a  consideration  other  than  the 
purchase  money,  and  put  in  evidence  the  original  notes  marked  "set- 
tled ''  and  "  satisfied  in  full ";  and  it  further  appeared  that  for  eighteen 
months  after  such  settlement  the  plaintiff  had  failed  to  demand  a  con- 
veyance of  the  land,  and  the  defendant  introduced  no  evidence;  Hddj 

(1)  The  defendant  was  entitled  to  the  instruction  asked  to  the  effect 
that  there  was  some  evidence  to  go  to  the  jury  to  rebut  the  prcsnmp- 
tion  of  payment  of  the  purchase  money  arising  from  the  bare  posses- 
sion of  the  original  notes. 

(2)  Where  one  party  introduces  evidence  in  support  of  his  allegation, 
the  op{X)site  party  is  also  entitled  to  the  benefit  of  it  as  tending  to 
support  his  counter  allegation.    Jones  v.  BMitlj  391. 

7.  The  admission  of  irrelevant  testimony  cannot  be  assigned  for  error, 
unless  it  appears  that  the  party  complaining  was,  in  fact,  prejudiced 
by  it.     Whitehurst  v.  HymaUy  487. 


{ 
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8.  The  depoeition  of  a  witness  taken  in  a  former  action  is  not  admis- 

sible in  a  subsequent  one,  unless  the  parties  and  matters  in  issne  in 
the  latter  are  the  same  as  in  the  former.  Bryant  v.  Mcdloy^  508.  See 
also,  Sparrow  v.  Blount,  514. 

9.  To  render  the  evidence  competent  in  such  case   upon  the  ground  of 

'  privity  between  the  parties,  it  must  appear  that  the  party  o/fering  it 
has  acquired  an  interest  in  the  subject-matter  from  a  party  to  the 
former  action  subsequent  to  its  institutions.  Privity,  in  the  sense 
here  used,  is  a  privity  to  the  former  action.     lb. 

10.  And   it  must  also  be  shown  there  was  an  action  pending  and  properly 

constituted,  in  which  the  deposition  was  taken,  involving  the  point 
in  question  in  the  action  in  which  it  is  offered.     lb. 

11.  Where  a  record  is  set  up  as  an  estoppel  to  a  subsequent  action,  the 

party  must  aver  and  prove  the  identity  of  the  precise  point  on  which 
the  first  action  was  decided  ;  and  parol  proof  is  admissible  in  aid  of 
the  record  uf  the  first  trial,  if  it  fails  to  disclose  such  point.  Here, 
there  was  no  record,  and,  therefore,  no  foundation  for  the  offered 
proof.     /  6. 

12.  There  is  no  evidence  in  this  case  connecting  the  defendant  with  the 

alleged  larceny,  and  the  court  should  have  so  instructed  the  jury. 
State  v.  James,  702. 

13.  To  constitute  evidence,  the  acts  and  declarations  of  the  accused  must 

in  themselves,  or  taken  in  connection  with  other  facts,  imply  crimi- 
nalty  in  regard  to  the  offence  charged,  and  not  a  mere  suspicion  of 
guilt.     lb. 

14.  Evidence  of  the  understanding  of  a  witness  as  to  the  meaning  and  im- 

port of  orders  and  decrees  is  not  admissible.  They  are  ascertained 
by  the  terms  in  which  the  orders  are  drawn.     State  v.  Voight,  741. 

15.  The  contents  of  a  public  record   may   be  proved  in  any  court  by  the 

original  record  itself.  The  rule  allowing  a  properly  certified  copy 
of  such  record  to  be  admitted  in  evidence  is  grounded  on  the  in- 
convenience of  obtaining  the  original.     lb. 

16.  The  criminal  intent  is  involved  in  the  intent  to  do  the  act  which  the 

law  pronounces  criminal.     lb. 

EVIDENCE: 

('annot  be  received  to  support  defence  not  properly  pleaded,  50  (2). 
Payment  by  one  of  several  debtors,  evidence  against  all,  77  (3). 
Of  agency,  101. 

In  bar  of  action,  not  competent  upon  enquiring  of  damages,  171. 
Newly  discovered,  when  new  trial  granted,  226. 

50 
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Of  parol  contract,  254  (2). 

Recitals  in  deed,  when  admitted,  296  (2). 

Of  return  of  officer,  348. 

Mutual  accounts,  484. 

Consideration,  491. 

Transaction  with  decedent,  499. 

In  homicide,  688. 

To  explain  latent  ambiguity,  597,  619  (5). 

EXAMINATION  BEFORE  MAGISTRATE,  need  not  be  under  seal,  730. 

EXCUSABLE  NEGLIGENCE: 

1.  The  court  made  an  order  that  no  civil  business  would  be  transacted  in 

consequence  of  the  accumulation  of  criminal  cases  which  would 
occupy  the  term.  The  defendants'  counsel  was  called  home  by  illness 
in  his  family,  but  before  leaving  the  court  he  enquired  abonttheci?il 
causes,  and  was  informed  by  the  judge  that  it  was  not  probable  that 
anything  would  be  d(me  on  the  civil  docket,  and  accordingly  so  ad- 
vised his  client,  who  also  went  home.  Upon  calling  over  the  civil 
docket  on  the  last  day  of  the  term,  judgment  by  default  was  entered 
against  the  defendant,  on  motion  of  plaintifTs  counsel  who,  upon 
examination  of  the  papers,  did  not  find  among  them  the  defendants- 
demurrer  which  had  been  previously  filed  ;  Held,  that  the  court  prop- 
erly set  aside  the  judgment  u|||»n  the  ground  of  excusable  negligence 
under  The  Code,  2274.     PixJcens  v.  Fox,  369. 

2.  The  sickness  of  an  attorney  is  a  sufficient  excuse  for  want  of  diligence 

in  perfecting  an  appeal.     MoU  v.  Ramsay,  372. 

EXCEPTION  TO  JUDGE'S  CHARGE,  may  be  taken  in  this  court,  374. 

EXECUTIONS: 

1.  An  execution  returned  into  court  with  an  entry  of  satisfaction  endorsed, 

in  whole  or  in  part,  extinguishes  so  much  of  the  debt  and  becomes  a 
part  of  the  record  in  the  case.  The  officer  cannot  !>e  heard  to  deny 
or  contradict  his  return  .  as  to  him  it  is  conclusive,  and  he  and  the 
sureties  upon  his  bond  are  liable  to  the  plaintiff  in  the  execution  for 
the  sums  so  endorsed.      Walters  v.  Moore,  41. 

2.  If  the  return  in  such  case  be  erroneous,  the  officer  may  have  the  same 

corrected  upon  a  direct  application  to  the  court  for  that  purpose.    /4- 

3.  Where,  in  an  action  for  conversion,  it  was  alleged  that  the  sheriff  sold 

property  belonging  to  the  party  complaining  and  not  to  the  defendant 
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in  the  execution;  Held^  that  no  recovery  can  l>e  had  against  the  plain- 
tifTin  the  execution  (the  defendant  here)  where  there  is  no  proof  that 
he  instructed  thesherifTtosell  or  that  he  was  present  at  the  sale  or 
ratified  it;  or  that  he  received  any  |iortion  of  the  proc^eeds.  Draper 
V.  BuxUm,  182. 

4.  Returns  of  an  officer  endorsed  upon  an  execution  are  admissible  in 

evidence  in  all  cases  where  the  execution  is  evidence.  Peebles  v. 
Paie,  348. 

5.  The  defendant  in  execution  and  the  purchaser  agreeii  that  the  latter 

should  buy  the  land  and  hold  the  same  under  the  sheriflTs  deed  until 
he  was  repaid  the  purchase  money ;  Held,  that  the  transaction  will 
be  upheld  in  the  absence  of  fraud  u[)on  the  creditors  of  the  defend- 
ant,    lb. 

6.  Execution  issued  ui>on  a  judgment,  land   was  sold  thereunder  and  a 

deed  made  to  the  purchaser;  Heid^  not  competent  to  have  another 
execution  upon  the  same  judgment  and  sell  the  same  lands  a  second 
time  for  a  balance  of  the  same  debt  alleged  to  be  unpaid;  and  the 
purchaser  under  the  latter  gets  no  title.     lb. 

7.  Such  a  proceeding  can   be  sustained  only  when  the  defendant  subse- 

quently acquires  a  new  estate  in  the  land,  which  is  subject  to  execu- 
tion, or  perpetrates  a  fraud  rendering  the  sale  void.     lb. 

8.  The  defendant  in  ejectment  is  not  estopped  to  show  title  in  a  third  per- 

son, where  the  execution  under  which  the  plaintiff  purchased  con- 
ferred no  power  upon  the  officer  to  sell  the  land.     lb. 

9.  The  plaintiff  can  take  no  advantage  of  any  estoppel  that  may  exist 

between  the  parties  to  the  mortgage  deed  in  this  case.     lb. 

10.  Every  estoppel    must   be   reciprocal;    it   must   bind    both    parties;  a 

stranger  can  neither  take  advantage  of  it  nor  b^  bound  by  it.     lb. 

11.  At  execution  sale  the  defendant's  property  was  bid  off  by  the  plaintiff 

at  an  inconsiderable  sum,  in  pursuance  of  an  alleged  fraudulent 
arrangement  to  suppress  competition  among  bidders;  Held,  in  an  ac- 
tion to  impeach  the  tftle  acquired  by  plaintiff,  that  the  sale  be  set 
aside  and  the  parties  placed  in  statu  quo,  without  prejudice  to  the 
plaintiff's  remedies  from  lapse  of  time  since  the  sale.  Currie  v. 
Clark,  305. 

12.  Right  to  demand  personal  proj>erty  exemption  Injfore  sale,  20S. 

EXECUTION  OF  POWER,  239. 

EXECUTORS  AND  ADMINISTRATORS: 

I.   Where  a  distributee  of  an  estate  has  received  more  than  wns  due  him, 
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the  amount  does  not  constitute  a  charge  upon  his  share  of  the  land, 
and  its  payment  can  only  be  enforced  as  a  personal  obligaton.  Wil- 
coxon  V.  Donellyj  245. 

2.  The  mere  entry  of  a  credit  on  a  bond,  due  the  intestate's  efitate,  is  not 

sufficient  to  rai^e  a  presumption  of  fact  that  the  intestate  was  present 
at  the  time  the  credit  was  entered,  where  it  ap(^>eared  that  the  intes- 
tate's business  had  been  conducted  by  an  a^ent.     Lockhart  v.  ^«//,499. 

3.  To  raise  such  presumption,  the  nature  of  the  transaction  must  he  such 

as  to  require  the  presence  of  the  deceased  person  in  respect  to  it    lb. 

4.  Personal  property  in  this  state  belonging  to  a  deceased  citizen  of  an- 

other state,  is,  by  comity,  disposed  of  and  distributed  according  to  the 
laws  of  the  latter  state ;  Hence  a  widow  of  such  person  is  not  entitled 
to  have  her  year's  allowance  set  apart  here,  though  she  became  a  citi- 
zen of  this  state  since  the  death  of  her  husband.  Medley  v.  Duncan, 
527. 

5.  Suits  against  an  administrator  must  be  brought  by  creditors  of  the  de- 

cedent within  seven  years  next  after  the  qualification  of  the  adminis- 
trator. The  Code,  §153.  This  statute,  in  favor  of  the  estates  of 
deceased  persons,  is  an  absolute  bar  unless  suit  is  brought  within 
the  time  specified,  whether  there  be  assets  or  not  in  the  hands  of  the 
representative.  Lawrence  v.  Norfleet,  533 ;  and  Worthy  v.  Melnlotk, 
536. 

6.  While  the  advertisement  for  creditors  to  present  their  claims  is  an  in- 

dispensable prerequisite  to  its  operation,  yet,  as  to  the  time  from 
which  the  statute  begins  to  run,  it  is  incidental.     lb. 

7.  And  where  a  suit  is  brought  by  one  administrator  again.st  another,  it 

must  be  commenced  within  seven  vears  next  after  the  ri^ht  of  action 
vests  in  the  plaintiff  under  his  appointment.     lb. 

8.  Where  an  administrator  dies  before  he  settles  the  estate  of  his  intes- 

tate, an  administrator  de  bonis  non  mnst  be  appointed  to  complete  the 
administration,  and  the  latter  is  Xhe  proper  party  plaintiff  or  defend- 
ant in  an  action  to  recover  the  aasets  or  effect  a  settlement  of  the 
estate  of  the  first  intestate.      Universily  v.  Hughes,  537. 

9.  The  personal  representative  of  a  deceased  aduiinistrator  holds  the  un- 

administered  assets  of  the  first  intestate  for  no  other  purpose  than 
to  turn  them  over  to  the  administrator  de  bonis  non.     lb. 

10.  An  account  of  an  administrator  audited  by  commissionera  appointed 
for  that  purpose,  whose  report  was  returned  to  court  and  recorded,  is 
not  a  conclusive  settlement  of  the  estate.  The  next  of  kin  are  not 
bound  by  it,  and  the  administrator  himself  may,  in  a  proper  c^ute, 
explain  or  correct  it.     76, 
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11.  A  simple  admission  by  an  executor  of  the  correctness  of  a  claim  against 

the  testator's  estate,  and  a  verbal  promise  to  pay  the  same  out  of  the 
assets,  will  not  arrest  the  running  of  the  statute  of  limitations,  where 
there  is  no  proof  that  the  creditor  refrained  from  sueing  at  the  re- 
quest of  the  executor,  or  that  there  was  any  agreement  for  indul- 
gence.     Whitehurst  v.  Dey,  542. 

12.  The  act  of  assembly  in  reference  to  filing  claims  against  a  decedent's 

estate  and  their  admission  by  the  personal  representative,  and  making 
it  unnecessary  to  sue  upon  them  to  prevent  the  bar,  applies  only  to 
those  that  were  filed  at  the  time  of  the  passage  of  the  act  and  were 
not  then  barred.    The  Code,  J 164.     lb. 

13.  The  legislature  may  regulate  the  time  in  which  suit  may  be  brought 

against  a  debtor  before  the  claim  is  barred,  but  it  cannot  expose  him 
to  suit  by  nn  act  passed  after  the  bar  becomes  a  full  defence.     lb. 

14.  In  a  petition  to  sell  lands  for  assets  to  pay  debts,  a  mortgagee  of  the 

interest  of  oue  of  the  heirs-at-law  was  improperly  admitted  a  party 
defendant.  Such  claims  cannot  be  set  up  in  this  proceeding.  Battle 
V.  Duncan^  546. 

15.  When  the  ndrainistration  is  complete  and  the  fund  to  be  distributed 

is  ascertained,  the  mortgagee  may  prefer  his  claim  to  the  real  estate 
fund  ;  and  an  assignee  of  the  next  of  kin  may  also  assert  his  in  the 
distribution  of  the  personal  estate.     lb. 

16.  In  a  proceeiling  to  sell  lands  for  assets   to  pay  debts  of  a  decedent,  the 

court  has  the  power  lo  decree  a  sale  of  the  whole  or  any  particular 
part  thereof,  in  such  manner  as  to  size  of  lota,  <&c.,  as  may  be  most 
advantageous  to  the  parties  and  the  estate.  The  Code,  J 1444. 
The  discretion  as  to  the  quantity  to  be  sold  and  the  manner  of  sell- 
ing is  not  an  arbitrary  one,  but  a  sound  legal  discretion.  Telieit  v. 
Aydieit,  551. 

17.  In  a  suit  for  the  penalty  denounced  in  The  Code,  ^1522,  in  reference 

to  administering  upon  estates,  a  complaint  which  fails  to  state  that 
the  defendant  "entered  upon  the  administration  of  the  estate  without 
obtaining  letters,"  is  demurrable.     Carrie  v.  Carrie,  553. 

18.  The  mere  act  of  taking  possession  of  the  decedent's  property  and  con- 

verting it  to  the  defendant's  use,  may  constitute  him  an  executor  de 
8on  iortf  and  subject  him  to  the  demands  of  creditors  of  the  estate, 
but  does  not  render  him  liable  to  the  penalty.     lb. 

19.  Where  the  record  shows  that  a  party  through  his  counsel  assumed  the 

defence  of  an  action  as  administrator,  the  regularity  of  his  admission 
as  a  party  in  place  of  his  intestate  is  sufficiently  established,  though 
the  death  of  the  intestate  as  having  occurred  during  the  progress  qf 
the  cause  was  not  suggested,  and  no  service  of  the  notice  issued  to 
him  appeared  to  have  been  made.     Alexander  v.  Palton,  557. 
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20.  Ad   executor  who  pays  his  personal  debt  out  of  assets  of  the  estate 

commits  a  devastaviiy  and  his  creditor  wlio  knowinj2:ly  receives  the 
money  thns  misapplied  is  guilty  of  collusion  and  liable  to  an  action 
for  the  amount,  whether  he  believed  the  executor  to  be  solvent  or 
not.  (The  decision  on  former  hearing,  87  N.  C,  34,  affirmed). 
Grant  v.  Bell,  558. 

21.  Therefore,  where  the  executor  obtains  judgment  against  a  defendant 

in  favor  of  the  testator's  estate,  and  the  defendant  pays  a  part  thereof  in 
cash  and  a  part  in  notes  due  from  the  executor  personally ;  HM, 
that  the  latter  did  not  operate  a  discharge  of  any  portion  of  the  judg- 
ment— the  same  being  the  property  of  the  estate  and  not  of  the  execu- 
tor personally ;  and  hence  the  defendant  in  this  case  is  liable  to  the 
payment  of  the  balance  due  upon  the  judgment,  but  is  entitled  to 
the  benefit  of  what  may  be  due  the  executor  under  his  testator's  will. 
Ibid 

22.  The  points  in  reference  to  suretyship,  notice  and  statute  of  limita- 

tions, argued  by  counsel,  were  held  untenable  and  not  applicable  lo 
the  facts  of  the  case. 

23.  Where  one  receives  money  in  his  capacity  as  administrator,  he  can- 

not withhold  it  from  the  next  of  kin  of  his  intestate  upon  thegnmnd 
that  it  is  not  a  part  of  the  trust  estate.     Sain  v.  Bailey^  566. 

24.  An  administrator  of  a  deceased  guardian,  under  the  law  in  force  pre- 

vious to  the  adoption  of  the  Code  of  Civil  Procedure,  was  bound  to 
take  reasonable  steps,  by  suit  or  otherwise,  to  secure  trust  funds  until 
they  could  be  legally  delivered  to  a  succeeding  guardian.  Jenningf 
v.  Gopelandy  572. 

25.  And  where  such  administrator  collects  rent  of  land,  he  is  accountable 

for  the  same  as  assets.     lb. 

26.  An  administrator  is  not  chargeable  with  negligence  in  failing  to  col- 

lect a  debt  solvent  in  January,  1865,  but  became  insolvent  at  the 
close  of  the  war.  But  where  he  sells  personal  property  he  is  charge- 
able with  the  price  of  the  bid,  scaled  under  the  act  of  1865-66,  eh. 
38,  and  not  for  the  value  of  the  articles  sold.     lb. 

EXECUTORS  AND  ADMINISTRATORS: 
Statute  of  limitations,  96  (2). 

Plea  of  statute  of  limitation  to  motion  for  leave  to  issue  execution,  395 
Non-payment  of  judgment,  breach  of  bond,  530. 
Advice  of  court,  604. 
Power  to  sell  land,  607. 

EXECUTORS  DE  SON  TORT,  553. 
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FALSE  PRETENCE: 

The  offence  of  obtaining  goods  by  falne  prelence  is  a  misdemeanor,  pun- 
ishable by  fine  not  less  than  $100  nor  more  than  $1,000,  or  by  impris- 
onment in  the  penitentiary  for  not  less  than  one  nor  more  than  five 
years,  or  both,  at  the  discretion  of  the  court.    State  v.  Oump^,  701. 

FEE,  may  be  limited  after  fee  under  statute  of  uses,  284. 

FIXTURES,  what  are,  and  what  are  not,  110  (2). 

FORECLaSURE  SALE,  when  enjoined,  32;  when  not,  256,  259. 

FRAUD  AND  FRAUDULENT  CONVEYANCES: 

A  debtor  unable  to  pay  his  indebtedness  in  full,  has  the  right  to  prefer 
creditors,  if  he  make  no  reservation  for  his  own  benefit  to  the  injury  of 
creditors  unprovided  for.     Ouggenheimer  v.  Brookfield,  232. 

FRAUD: 

In  judgment,  remedy  against  by  new  action,  177. 

Attachment  proceedings,  232  (2). 

When  not  suggested  in  pleadings,  no  issue  in  reference,  235  (2). 

Between  landlord  and  tenant,  276  (3). 

In  suppressing  biddings,  355. 

FREEHOLD  IN  FUTURO,  320. 

GOODS  SOLD  AND  DELIVERED,  proof  of  value  on  enquiry  of  damage 
upon  judgment  by  default,  171,  493. 

GRADED  SCHOOL,  ELECTION  FOR: 

1.  An  election  was  held  in  the  city  of  Newbern  under  the  rules  and  regu- 

lations governing  the  city  elections,  in  pursuance  of  the  act  of  1883, 
ch.  117  (to  establish  graded  schools  in  Newbern),  and  the  proposition 
submitted  to  the  qualified  voters  whether  a  tax  should  be  levied  to 
establish  the  graded  schools;  Held^  that  the  declaration  uf  the  result 
of  the  same  by  the  mayor  and  city  council,  under  the  authority  con- 
ferred by  the  act,  that  a  majority  of  the  qualified  voters  approved 
the  proposition,  is  conclusive  until  reversed  by  a  direct  proceeding. 
Smallwood  v.  Newbern^  36. 

2.  The  injunction  to  restrain  the  collection  of  the  tax  complained  of  in 

this  case  was  properly  refused.     Ih, 
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3.  The  validity  of  an  act  of  assembly  will  not  be  determined  upon  a  mere 

snggebtitm  in  an  affidavit  in  injunction  proceedings  that  the  same  is 
not  valid,  but  only  where  the  queston  is  raised  by  proper  pleadings 
and  for  the  purpose  of  testing  its  constitutionality.     lb. 

4.  See  also,  page  441. 
GRANT,  presumption  of,  330. 
GROSS  NEGLIGENCE,  693. 

GUARDIAN  AND  WARD: 

1.  Upon  the  facts  found  in  pursuance  of  previous  adjudications  in  this 

case  (81  N.  C,  208,  and  86  N.  C,  190),  and  upon  confirmation  of 
the  referee's  report,  the  plaintiffs  are  entitled  to  judgment  against 
the  parties  to  whom  the  money  due  the  ward  was  wrongfully  paid. 
Muffin  V.  Harrison^  569 

2.  A  guardian  surrendered   his   office  in   March,  1863,  to  one  whom  he 

supposed  to  be  his  legal  successor  and  made  a  settlement  with  hiiii, 
though  he  was  not  regularly  appointed  guardian  until  December  fol- 
lowing, but  in  the  meantime  acted  as  such  in  goo<l  faith  ;  Hddj  thaf  the 
management  of  the  fund  from  March  to  December  must  be  treated  as 
an  exercise  of  an  agency  of  the  former  guardian,  whose  bond  is» 
responsible  for  any  loss  resulting  therefrom.  Jennings  v.  Chpe- 
landy  572. 

3.  A  guardian  is  personally  responsible  for  the  amount  of  trust  funds  used 

in  the  purchase  of  a  note  which  was  assigned  to  him  individually, 
and  without  any  declaration  of  the  trust,  but  is  not  in  default  for 
converting  depreciating  Confederate  currency  into  notes.     lb. 

4.  The  act  requiring  service  of  summons  and  copy  of  complaint  upon 

infant  defendants  before  appointment  of  guardian  ad  Utenij  went  into 
operation  after  this  proceeding  was  begun.  The  Code,  J387,  curing 
defects  where  there  was  no  such  service,  adverted  to.  Howerton  v. 
Sexton,  581. 

5.  This  case  is  governed  by  the  former  law  (C.  C.  P.,  §59),  and  the  failure 

of  the  guardian  to  answer  the  petition  to  sell  the  land  for  partition 
worked  no  injury  to  the  parties,  it  appearing  that  a  sale  was  neces- 
sary to  their  interest.     lb. 

6.  In  such  case,  the  court  will  not  set  aside  the  sale  for  want  of  precision 

in  the  record,  and  in  the  absence  of  fraud.     lb. 

7.  The  testator  expressed  a  wish  that  farm  profits  be  applied  to  debts  and 

then  to  education  of  children,  but  thev  turned  out  to  be  insufficient 
for  this  purpose ;  and  a  sale  of  the  land  was  upheld,  as  the  interest 
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on  the  money  would  more  directly  conduce  thereto,  and  as  there  was 
nothing  in  the  will  to  prohibit  conversion.     lb. 

8.  This  case  is  remanded  to  the  end  that  there  may  be  an  enquiry  as  to 

the  payment  of  the  purchase  money  and  the  manner  of  its  disposi- 
tion, and  that  other  parties  defendant  may  be  brought  in  if  neces- 
sary,    lb. 

m 

9.  A  guardian  who  receives  money  by  virtue  of  his  office  and  for  his  ward 

cannot  exonerate  himself  from  liability  by  showing  that  the  same 
belonged  to  the  ward's  father,  as  a  part  of  his  life  estate  interest  as 
tenant  by  the  courtesy,  but  was  paid  by  him  to  the  guardian.  Burke 
V.  Turner,  588. 

10.  The  fund  here  belonged  to  the  ward,  subject  to  the  life  estate  interest 
of  the  father,  and  if  paid  by  the  latter  to  the  guardian,  under  a  mis- 
take of  law  as  to  his  rights,  he  cannot  successfully  assert  a  claim  to 
recover  it  back.     lb. 

GUARDIAN,  TESTAMENTARY,  615. 

HEIRS,  presumption  of,  385. 

HOMESTEAD  AND  PERSONAL  PROPERTY  EXEMPTION: 

1.  A  widow  is  not  entitled  to  homestead  in  lands  of  her  husband  if  he  die 

leaving  children — minors  or  adults.     Saylor  v.  Powell^  202. 

2.  An  heir  twenty-one  years  old  is  nut  entitled  to  homestead  in  the  lands 

of  his  ancestor.     lb. 

3.  The  debtor's  estate,  in  its  entirety,  in  the  homestead,  is  protected  from 

sale  under  execution  until  the  expiration  of  the  perio<!  of  e.xemption. 
The  Code,  J501,  and  following.  The  law  prohibiting  the  sale  of  the 
"reversionary  interest"  has  not  been  changed  by  the  fact  that  the  act 
of  1870  (Bat.  Rev.,  ch.  55,  g26)  is  not  incorporated  into  The  Code. 
Markham  v.  Hicks,  204. 

4.  The  legal  efiect  of  the  homestead   laws  is  to  protect  the  occupant  in 

the  enjoyment  of  the  land  set  apart  as  a  homestead,  unmolested  by 
his  creditors.     lb. 

5.  No  judgment  lien  attaches  to  the  homestead  where  the  debt  was  con- 

tracted since  May  1,  1877  (ch.  253).     lb. 

6.  A  debtor   has  the  right  at  any  time  before  sale  under  execution  to 

demand  that  his  personal  property  exemption  be  laid  off.  A  failure 
to  make  such  demand  at  the  time  of  the  levy  does  not  operate  a 
waiver  of  such  right.     Shepherd  v.  Murrillf  208. 

7.  Where  a  mortgagor  conveyed   his  personal  property,  more  than  $500 

in  value,  with  a  clause  in  the  deed  reserving  his  "personal  properly 
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exemption  allowed  by  law  and  to  be  selected  by  him";  ffe/cf,  that  the 
title  to  the  whole  of  it  passed  to  the  mortgagee  and  remained  in  him, 
until  the  exempted  articles  were  legally  set  apart;  and  the  simple 
act  of  executing  a  second  mortgage  conveying  a  part  of  said  prop- 
erty, is  not  a  selection  of  said  part,  nor  a  separation  of  the  same 
from  the  bulk.  The  second  mortgagee  in  such  case  holds  in  subor- 
dination to  the  prior  conveyance.     Norman  v.  Crafty  211. 

8.  Statute  of  limitations  does  not  rtm  against  debt  owing  by  homesteader 
during  his  interest  in  homestead,  if  the  same  has  been  laid  ofi*,  399. 

HOMICIDE: 

1.  The  prisoner  and  his  sister  were  exatnined  as  witnesses  in   his  behalf, 

from  which  it  appears  that  the  prisoner,  having  heard  that  an  im- 
proper intimacy  existed  between  his  sister  and  the  deceased,  and  that 
the  latter  was  about  to  leave  the  neighborhood,  went  to  see  him  and 
urged  him  to  marry  her  before  he  left.  The  deceased  peremptorily 
refused  to  do  so,  and  thereupon  a  difficulty  ensued  in  which  the  pris- 
oner killed  the  deceased.  In  reply  to  the  testimony  of  the  female 
witness  and  to  contradict  her  and  the  prisoner,  the  state  introduced 
a  letter,  written  by  the  deceased  to  the  female  witness  the  night 
before  the  homicide,  addressed  to  but  never  received  by  her;  Hdi, 
on  trial  for  murder  : 

(1)  Upon  an  inspection  of  the  t&Jtiiiiony  and  the  letter,  as  set  out  in 
the  record,  that  the  latter  does  not  contradict  the  former,  and  it  waa, 
therefore,  incompetent  for  that  purpose. 

(2)  The  letter  was  not  competent  to  prove  any  fact  stated  by  the 
deceased,  and  especially  that  he  intended  to  marry  her,  because  in 
this  view  it  was  hearsav  merelv. 

m 

(3)  Nor  was  it  competent  as  original  evidence  «»f  the  slate  of  the 
aflfections  of  decease<l  towards  her,  from  which  the  jury  miglil  draw 
the  inference  that  the  deceased  intended  to  marry  her,  since  it  does 
not  contain  anything  indicating  a  pur^iose  on  his  part  to  do  so.  Siate 
V.  ShiddB,  687. 

2.  Charge  that  wound  was  inflicted  with  a  n»ck,  proof  that  it  was  with  a 

stick,  no  variance,  G58. 

3.  Discharge  of  jury  before  verdict,  664,  668. 

4.  Judge's  charge  in  reference  to  burden  of  proof,  668  (6),  676. 

HUSBAND  AND  WIFE: 

1.  A  deed  made  in  1852  by  husband  and  wife,  conveying  the  wife's  land 
was  required  to  be  first  acknowledged  by  the  husband  and  wife,  and 
then  her  privy  examination  taken  ;  and  unless  this  order  of  acknowl- 
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edgrroent  and  probate,  under  the  Revised  Statutes,  ch.  37,  J §10,  11, 
was  observed,  the  deed  is  ineflScient  to  pass  title  either  to  the  interest 
nf  the  wife  or  that  of  the  hnsl)and  as  tenant  by  the  conrtesy  initiate. 
McGlennery  v.  Miller,  215. 

2.  A  husband  tenant  by  the  courtesy  initiate  has  an  interest  in  the  land, 

and  is  a  nece^tsary  party  to  a  suit  respecting  it;  and  if  he  refuse  to 
bectime  a  co-phiintiff  in  an  action  by  the  wife  to  assert  her  right  to 
the  property,  he  should  be  made  a  party  defendant.     lb. 

3.  But  where  the  action  concerns  her  separate  property,  or  is  between 

herself  and  her  husband,  she  may  sue  alone.     The  Code,  J 178.     lb. 

4.  A  married  woman,  her  husband  joining?  in  the  deed,  conveyed  land 

she  owned  and  received  a  deed  for  a  tract  of  greater  value,  in  pur- 
suance of  an  arrangement  to  exchange  the  tracts  ;  she  agreed  to  exe- 
cute note  and  mortgage  to  plaintiff  on  the  latter  tract  to  secure  the 
difference  in  the  price,  which  was  accordingly  done,  jointly  with  her 
husband;  but  she  refiivsed  to  acknowledge  that  the  njortgage  was  exe- 
cuted of  her  own  free  will  ;  Held^  that  while  she  cannot  be  compelled 
to  make  the  acknowledgment,  the  contract  is  binding,  and  the  land 
conveyed  to  her  subject  to  the  payment  of  the  price,  by  reason  of  an 
equitable  lien  in  favor  of  the  plaintiff;  if  she  keeps  the  property  she 
must  pay  the  debt.  But  the  land  is  not  chargeable  with  the  debt 
dne  by  the  husband  to  the  plaintiff,  and  included  in  the  note.  Bums 
V.  McGregor,  222. 

5.  Where  a  wife  asserts  an  independent  title  in  herself,  she  has  the  right 

to  intervene  and  defend  it  in  an  action  of  ejectment  brought  against 
her  husband.     Taylor  v.  Apple,  343. 

6.  The  defendant  here  is  allowed  to  defend   without  bond,  upon  affidavit 

of  inability  in  accordance  with  the  requirement  of  the  act  of  1869-'70, 
ch.  193,  which  was  in  force  at  the  time  this  suit  was  brought.  This 
act  is  modified  by  The  C'ode,  §237,  in  reference  to  the  affidavit,  that 
is,  in  requiring  the  party  to  state  "that  he  is  not  worth  the  amount 
of  the  undertaking  in  any  property  whatsoever,  and  is  unable  to  give 
the  same."     lb. 

7.  Trust  deed  of,  239.     See  Trusts,  4. 

IN  FORMA  PAUPERIS,  one  suing  not  entitled  to  costs,  182  (3). 

INDEMNITY  BOND,  want  of  does  not  affect  injunction,  125  (6). 

INDICTMENT: 

1.  An  indictment  for  murder  charged  that  the  mortal  wound  was  inflicted 
with  a  rock,  and  the  proof  was  that  the  instrument  used  was  a  stick  ; 
Held,  no  variance.  The  instrument  of  death  laid  in  the  bill  and  that 
proved  are  of  the  same  character  and  nature.     State  v.  Oould,  658. 
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2.  An  indictment  charging  a  misdemeanor  as  a  felony  does  not  raise  the 

grade  of  the  offence;  calling  it  a  felony  does  not  make  it  one.  State 
V.  EdwardBy  710. 

3.  A  motion  in  arrest  of  judgment  cannot  be  grounded  upon  the  fact  that 

the  prosecuting  witness  was  foreman  of  the  grand  jury  and  endorsed 
the  bill  of  indictment.    SUUe  v.  Cannon^  711. 

4.  An  indictment  for  removal   of  crop  in   violation  of  the  The  Ck>DE, 

J 1759,  charging  the  defendant  with  removing  the  same,  *'  without 
satisfying  all  leins  on  said  crop/'  is  defective.  The  words  of  the 
statute,  "  before  satisfying  all  the  liens  held  by  Ike  Ussor  or  his  asngns 
on  said  crop,"  should  have  been  followed.  MerriiCs  ooae,  89  N.  C, 
506,  approved;  State  v.  Roae^  712. 

5.  The  lessor  himself  is  indictable  under  this  statute  for  removing  the 

crop  or  any  part  thereof,  where  he  has  previously  conveyed  his  in- 
terest in  the  same  to  a  third  party.     /6. 

6.  Judgment  can  be  arrested  only  for  matter  appearing,  or  for  some  mat- 

ter which  ought  to,  but  does  not  appear  in  the  record.  StaJU  v.  La- 
nieTf  714. 

7.  Neither  a  motion  in  arrrest  nor  a  motion  to  quash  will  lie  upon  the 

ground  that  the  endorsement  on  a  bill  that  the  witnesses  were  sworn 
and  sent  to  the  grand  jury,  is  not  signed  by  the  clerk,  for  it  is  no  part 
of  the  record.     lb. 

8.  There  is  a  presumption  in  favor  of  the  legality  of  the  finding  of  the 

jury.     76. 

9.  But  where  the  accused  establishes  the  fact  that  the  bill  was  found  with- 

out evidence  or  upon  illegal  evidence,  it  may  be  quashed  or  the  mat- 
ter pleaded  in  abatement.     lb. 

10.  In  an  indictment  for  an  attempt  to  commit  a  crime  (here  burglary), 
some  overt  acts  of  the  accused,  which  in  the  ordinary  course  of  things 
would  result  in  the  commission  of  the  particular  crime,  must  be 
alleged  and  proved.    State  v.  Cb/vtn,  717. 

11.  An  indictment  under  the  statute  for  burning  a  barn  must  aver  that 

the  act  was  done  ''with  intent  thereby  to  injure  or  defraud  "some 
person.  The  Code,  §985,  sub-div.  6.  And  an  indictment  for  such 
oHence  at  common  law  must  charge  that  the  barn  contained  hay  or 
grain,  or  is  parcel  of  the  dwelling-house.     StcUe  v.  Porter,  719. 

12.  In  an  indictment  for  burning  a  warehouse  under  The  Code,  §985, 
sub-div.  6,  the  intent  to  injure  the  owner  is  made  an  ingredient  of 
the  offence  and  must  be  charged  and  proved;  it  was,  therefore,  error 
in  the  court  not  to  submit  the  questi<m  of  intent  as  one  of  fact  to  the 
jury.     State  v.  Phi/er,  721. 
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13.  There  is  a  presumption  of  law  that  one  intends  the  natural  coose* 

quences  of  his  act,  but  this  establishes  only  a  prima  facie  case  against 
the  accused,  and  throws  the  burden  of  proof  upon  him  to  rebut  the 
presumption.    lb. 

14.  An  indictment  for  cruelty  to  animals,  charging  that  the  defendant 

"did  unlawfully  and  wilfully  '^  cruelly  beat,  Suu,  was  held  to  be  suf- 
ficient under  the  act  of  1881,  ch.  368  (The  Code,  32482),  and  cogniza- 
ble in  the  superior  court.    StcUe  v.  AUiaon,  733. 

15.  Such  offence,  under  the  act  of  1881,  ch.  34,  must  be  charged  to  have 

been  done  '*  maliciously,"  and  is  within  the  jurisdiction  of  a  justice 
of  the  peace.     lb. 

16.  A  party   charged   with  injury  to  stock  running  at  large,  cannot  be 

allowed  to  set  up,  as  matter  of  defence,  the  provisions  of  the  "stock 
law"  making  it  unlawful  for  the  owner  to  permit  his  stock  to  run  at 
large.    State  v.  Rivers,  738. 

17.  Section  94,  chapter  32,  of  Battle's  Revisal,  was  not  repealed  by  the 

act  of  1881,  ch.  172;  but  the  court  intimate  that  the  same  has  been 
changed  by  The  Ck)DB,  §1002. 

18.  The  criminal  intent  is  involved  in  the  intent  to  do  the  act  which  the 

law  pronounces  criminal.    State  v.  Voighlf  741. 

19.  An  indictment  charging  the  commission  of  an  offence  on  Sunday 

(here  selling  liquor),  when  the  doing  the  act  on  that  day  is  the  gist 
of  the  offence,  though  it  names  the  day  of  the  month  which  does  not 
fall  on  Sunday,  is  sufficient,  and  may  be  supported  by  proof  of  its 
commission  on  a  Sunday.    State  v.  Bryson,  1^1. 

INFANT,  judgment  against  not  void  but  irregular,  197  (3). 

INJUNCTION  AND  RECEIVER: 

1.  An  injunction  granted  before  the  issuing  of  a  summons  in  the  action 

is  premature.     Gi'ant  v.  Ed%Dard%,  31 

2.  An  injunction  will  be  granted  to  postpone  a  sale  of  land  by  a  mort- 

gagee under  the  power  contained  in  the  deed,  until  the  hearing  of 
the  case,  where  the  affidavits  show  there  is  a  controversy  as  to  the 
amount  due,  arising  out  of  numerous  business  transactions  between 
the  parties ;  and  in  such  case  it  was  proper  in  the  court  to  make  the 
restraining  order  conditional  upon  the  mortgagor's  executing  a  bond 
with  justification  to  indemnify  the  mortgagee.     Bridgera  v.  Morris,  32. 

3.  An  order  ap|>ointing  a  receiver  of  a  defunct  corporation  with  power  to 

receive  into  his  possession  all  the  effects  of  the  company,  and  also 
investing  him  witii  the  usual  rights  and  powersof  receivers,  involves 
the  correlative  duty  of  delivering  the  same  to  him  by  the  late  officers 
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of  the  company  in  whose  hands  the  funds  are,  although  not  expressly 
required  in  the  decretal  order.     Young  v.  RolHns^  125. 

4.  The  three  year  limitation  in  reference  to  the  appointment  of  receivers 

under  Rev.  Code,  ch.  26,  J6,  does  not  apply  here.     Ih. 

5.  A  receivership  continues  as  long  as  the  court  may  think  it  necessary  to 

the  performance  of  the  duties  pertaining  thereto.     76. 

6.  The  validity  of  an  injunction  is  not  affected  by  a  failure  to  require  an 

indemnity  bond  to  accompany  it ;  nor  is  h  party  for  that  reason  justi- 
fied in  disobeying  the  mandate,  but  if  aggrieved,  his  remedy  is  in  a 
motion  to  dissolve.     Ih. 

7.  The  act  of  assembly  requiring  a  defendant  in  ejectment  to  give  bond 

for  cosL^  and  damages  before  putting  in  a  defence  to  the  action  (The 
Code,  J237),  does  not  abridge  the  power  of  the  court  to  appoint  a 
receiver  to  secure  the  rents  and  profits.     Kron  v.  Dennis^  327. 

INJUNCTION,  against  tax  for  graded  school,  37  (2). 

INJURY  TO  STOCK,  738. 

INQUIRY  OF  DAMAGES,  upon  judgment  by  default,  evidence  in  bar  of 
action  not  competent,  171. 

INTENT,  741  (5j. 

INTERLOCUTORY  ORDER,  may  be  corrected  on  motion,  177  (3). 

IRREGULAR  JUDGMENT,  60  (3),  197. 

IRRELEVANT  TESTIMONY,  487. 

ISSUES  : 

Submission  of,  82  (4). 

Of  fact,  jurisdiction,  125,  192. 

As  to  damages  in  ejectment,  when  submitted,  302  (2). 

JEOPARDY,  664,  608. 

JUDGE'S  CHARGE: 

1.  The  failure  of  a  judge  to  charge  the  jury  specially  upon  a  particular 
point,  where  there  are  more  than  one  presented  by  the  evidence,  can- 
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not  be  assigned  for  error  in  this  court.  The  part^  complaining  should 
have  submitted  a  praver  for  special  instructions  upon  the  trial.  Brown 
V.  Calloway,  118. 

2.  An  error  in  the  charge  of  the  judge,  which  is  not  unfavorable  to  the 

party  complaining,  is  not  ground  for  a  new  trial.     Cowlea  v.  Hallj  330. 

3.  It  is  the  duty  of  the  judge,  at  the  request  of  a  party  to  an   action,  to 

put  his  instructions  in  writing  and  read  them  to  the  jury.  The 
Code,  §414.  But  where  the  court,  as  here,  gave  oral  instructions  not 
differing  from  tliose  set  out  in  the  written  charge,  and  the  appellant 
makes  no  suggestion  to  the  contrary,  his  exception  to  the  oral  part 
of  the  charge  does  not  constitute  ground  for  a  new  trial.  Currie  v. 
Clark,  355. 

4.  If  there  be  error  in  the  charge  of  the  judge,  it  is  deemed  excepted  to 

without  filing  any  formal  objection  by  the  party  complaining  (The 
Code,  J412),  and  may  be  taken  advantage  of  for  the  first  time  in  this 
court.     Lawton  v.  GileSy  374. 

5.  If  a  party  be  entitled  to  special  instructions  asked,  it  is  sufficient  if 

the  court  give  them  in  substance.     Pattenon  v.  Mclver,  493. 

6.  It  is  sufficient  if  the  jud<(e  in  charging  the  jury  gives  the  substance  of 

the  testimony  of  the  witnesses;  and  especially  so,  where  he  asks  coun- 
sel if  a  recapitulation  of  the  evidence  in  detail  is  desired,  and  no  re- 
quest for  the  same  is  made.     StaU  v.  Gould,  658. 

7.  A  charge  upon  the  subject  of  reasonable  doubt  cannot  be  made  the 

sul)ject  of  exeepti(m,  upon  the  ground  that  the  judge  superadded  an 
explanation  thereof  when  such  explanation  is  in  itself  a  proper  one. 
Ibid. 

8.  On  trial  for  murder  the  judge  charged  the  jury,  among  other  things, 

that  the  prisoner  is  not  required  to  prove  matters  of  excuse  or  miti- 
gation beyond  a  reasonable  doubt,  but  to  the  satisfaction  of  the  jury  ; 
"  but  the  degree  of  proof  is  not  so  far  relaxed  that  he  may  establish 
*  them  by  a  bare  preponderance  of  evidence,  but  must  do  so  to  the  sat- 
isfaction of  the  jury";  Held,  no  error.  The  meaning  of  the  instruc- 
tion is,  that  the  jury  muiit  be  scUUfied;  and  if  not  satisfied,  a  bare  pre- 
ponderance of  proof  will  not  do.     State  v.  Garland-,  668. 

9.  The  rule  laid  down   in    WilM  case,  63  N.  C,  26,  that  the  burden  of 

proving  matter  of  mitigation  rests  upon  the  prisoner,  &c.,  and  affirmed 
by  repeate<l  decisions  of  the  court,  is  the  settled  law  of  this  state. 
JSiate  v.  Mazon^  676. 

10.  The  court  charged  the  jury  in  this  case  that  "if  deceased  attacked  with 
the  rock  and  knife,  the  prisoner,  not  having  provoked  the  fight  nor 
willing  to  engage  in  it,  might  use  the  necessary  means  of  self-defence, 
but  the  jury  and  not  the  prisoner  must  judge  of  the  necessity.     And 
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if  a  deadly  weapon  was  used,  and  the  attack  indicated  a  purpose  to 
endanger  the  prisoner's  life  or  inflict  great  bodily  harm,  he  was  not 
compelled  to  flee,  but  might  defend  his  person  and  pursue  his  adver- 
sary, to  disarm  him,  but  for  no  other  purpose^';  Hddy  no  error.     lb. 

JUDGE'S  CHARGE: 

Upon  negligence  in  railroad  company,  66,  69. 

Agency,  101. 

Inspection  of  instrument,  282. 

Negligence,  376. 

Whether  there  is  evidence,  391. 

JUDGE  OF  SUPERIOR  COURT,  compensation  of  fur  holding  extra  terms, 
115. 

JUDGMENT : 

1.  A  court  has  no  power  to  set  aside  or  modify  a  final  judgment  at  a  sub- 

sequent term,  except  u|)on  petition  to  rehear;  or  upon  the  ground  of 
mistake  or  excusable  negligence ;  or  to  correct  the  record  so  as  to 
make  it  speak  the  truth.    Moore  v.  Hinnant,  163. 

2.  The  judgment  in  claim  and  delivery  should  be  in  the  alternative  ;  that 

is,  for  delivery  of  the  specific  property  if  to  be  had,  and  if  not,  then 
its  value  as  assessed  by  the  jury.     Council  v.  Avereity  168. 

3.  Where  the  parties  in  such  case  compromised  the  matter  and  agreed 

upon  a  judgment  that  plaintifl*  should  pay  defendant  a  certain  sum 
and  costs  of  suit,  dispensing  with  an  order  for  restitution,  such  judg- 
ment is  binding  on  the  sureties  to  the  plaintiff's  undertaking.    lb. 

4.  A  summary  judgment  may  be  entered  up  against  the  sureties.     lb. 

5.  Upon  an  enquiry  of  damages,  in  a  suit  for  goods  sold  and  delivered, 

where  judgment  was  taken  by  default  for  want  of  an  answer,  evidence 
in  bar  of  the  action  is  not  competent.  The  judgment  by  default  ad- 
mits the  cause  of  action,  and  the  plaintiff*  is  only  required,  upon  the 
enquiry,  to  make  proof  of  the  delivery  of  the  goods  and  their  value. 
Lee  V.  Knapp,  171. 

6.  A  judgment  by  default  final  for  want   of  an  answer  in  a  suit  upon  a 

bail  bond  cannot  be  sustained.  It  should  have  been  interloculorv  and 
the  damages  enquired  of  by  the  jury.     RotUhac  v.  Miller^  174. 

7.  That  the  measure  of  damages  for  a  breach  of  such  bond  is  the  amount 

of  the  debt  recovered,  is  but  the  rule  to  guide  the  jury  in  assessing 
damages.     lb. 

8.  A  judgment  by  consent  cannot  be   corrected  by  the  court  without  the 

consent  of  all  the  parties  to  it.     It  is  not  the  judgment  of  the  court 
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except  in  the  sense  that  it  is  recorded  and  lias  tlie  effect  of  a  judg- 
ment. In  such  case  the  court  can  onlv  correct  its  own  errors  in  male- 
ing  the  entries,  as  for  instance,  the  misprision  of  its  clerk.  Mc- 
Eacho'n  v.  Kerchnery  177. 

9.  A  party  complaining  of  such  judgment  upon  the  ground  of  fraud  or 
mistake,  can  seek  redres:*  by  instituting  a  new  action.     Ih. 

10.  An  interlocutory  consent  order  may  be  corrected  upon  motion  in  the 

canse.     Ih, 

11.  The  judgment  of  a  court  having  jurisdiction  of  the  parties  and  the 

subject-matter,  though  irregular,  is  valid  until  reversed ;  and  if  re- 
versed, a  purchaser  in  good  faith  at  a  sale  made  in  pursuance  of  such 
judgment  will  be  protected.     England  v.  Garner^  197. 

12.  A  judgment  against  an  infant  is  not  absolutely  void,  but  irregular;  and 

if  set  aside,  the  interest  of  a  bona  fide  purchaser  under  the  judgment 
without  notice  will  not  be  affected.     lb. 

18.  The  courts,  being  open  to  non-residents  in  asserting  their  right  to  prop- 
erty here,  will  go  no  farther  in  protecting  them  than  residents  from 
the  consequences  of  unreasonable  delay.     lb. 

14.  A  judgment  rendered  upon  demurrer  is  as  ctmclusive,  by  way  of  estop- 

pel, as  a  verdict  fniding  the  facts  confessed  would  have  been.  John- 
son V.  Pate,  334. 

15.  Judgment  upon  confirmation  of  report  settles  all   matters  taken  into 

the  account,  and  bars  any  claim  which  ought  to  have  been  set  up  in 
that  refereuce.     Wiitiams  v.  BaLchelor^  304. 

16.  But  where  subsequent  collections  are  made,  a  claim  for  compensation 

for  services  in  respect  to  them  is  proper  to  be  allowed,  upon  enquiry 
and  evidence,    lb.    See  Reference. 

17.  Judgment  final  entered  on  confirming  a  referee's  report,  is  not  open  to 

a  motion,  at  a  subsequent  term,  to  correct  an  error  in  the  method  of 
computing  interest  adopted  by  the  referee.  Garrett  v.  Love^  308. 
See  Reference. 

18.  Motion  for  leave  to  issue  execution  to  revive  a  dormant  judgment  may 

be  granted  the  plaintiflj  although  lie  had  brought  another  action  for 
the  same  debt  and  recovered  judgment  therein.  McLean  v.  McLeany 
530. 

19.  Where  the  plaintiff  recovered  a  personal  judgment  against  an  admin- 

istrator, and  subsequently  sued  his  administration  bond,  alleging  a 
breach  in  the  non-payment  of  said  judgment  out  of  as-sets  which 
afterwards  came  into  his  hands,  and  recovered  judgment  thereon ; 
Heldy  that  the  first  judgment  was  not  merged  in  the  last,  but  both  are 
separate  securities  for  the  same  debt,  and  satisfaction  of  one  dis- 
charges both.     lb. 

51 
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JUDGMENT: 

Of  Justice  of  tlic  Peace,  may  be  set  aside  by  direct  application,  60  (2). 
Erroneous,  irregular  and  void,  60  (3). 

Of  tbis  court  to  what  extent  it  may  be  modified  by  court  below.  120. 
Upon  confirming  referee's  report,  364. 

JUDGMENT  LIEN,  does  not  attach  to  homestead,  when,  204  (3). 

JUDICIAL  SALE: 

Purchaser  under  judgment  will  be  protected,  though  the  judgment  may 
be  reversed,  107. 

JURISDICTION: 

1.  The  jurisdiction  of  this  court  over  "issues  of  fact,*'  under  article  four, 

section  eight  of  the  constitution,  is  restricted  to  interlocutory  and 
final  judgments  which  are  exclusively  equitable  in  their  nature,  and 
which  a  court  of  equity  as  a  distinct  and  separate  tribunal  could 
alone  render,  under  the  former  system.  Young  v.  Rollins,  125,  and 
see  also,  192. 

2.  The  superior  court  has  no  jurisdiction  of  an  action  to  recover  upon  a 

running  account  of  $312  where  it  is  shown  that  from  time  to  time  the 
defendant  had  reduced  the  amount  by  sundry  payments,  to  a  sum 
under  $200  at  the  time  the  action  was  brought.  AVhile  the  sum 
demanded  ordinarily  determines  the  jurisdiction,  yet  the  plaiotiif 
must  make  his  demand  in  good  faith  and  not  for  the  purpose  of  giv- 
ing the  court  jurisdiction.     Wiseman  v.  Mitherow,  140. 

3.  Tlie  jurisdiction  of  the  supreme  court  over  issues  of  fact,  under  article 

four,  section  eight  of  the  constitution,  will  be  assumed  upon  two  con- 
ditions: 1.  If  the  matter  be  of  such  an  equitable  nature  as  a  court 
of  equity  under  the  former  system  took  exclusive  cognizance  of.  2. 
If  the  proofs  are  written  and  documentary,  and  in  all  respects  the 
same  as  they  were  when  the  judge  of  the  court  below  passed  upon 
them.     Worthy  v.  Shields,  192.     See  also,  125. 

4.  A  party  under  the  present  system  has  a  right  to  a  jury  trial  of  an  issue 

of  fact,  as  well  when  it  involves  an  equitable  as  a  legal  element  en- 
tering into  the  merits  of  the  controversy.     lb. 

5.  Action  for  deceit  and  false  warranty,  in  superior  court,  137. 

0.  In  action  on  contract  for  rent  (sum  not  exceeding  $200),  not  ousted 
when  relief  is  asked  which  court  has  no  power  to  grant,  186. 

7.  Where  account  is  "split  up"  under  a  single  contract,  478. 
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JURY: 

1.  Jurors  of  llie  original  panel  constitute  a  distinct  panel ;  and  when  the 

same  is  gone  througli  without  forming  a  jury  for  tiie  trial  of  n 
capital  offence,  the  jurors  stood  aside  at  the  instance  of  flie  profiecn- 
tion  (when  such  is  the  case)  must  be  brought  forward  and  challenged, 
or  tendered  to  the  prisoner,  before  resort  can  be  had  to  the  special 
Tenire.     Slate  v.  Washington,  664. 

2.  The  special  venire  is  in  aid  of  the  original  panel,  and  only  such  jurors 

are  taken  from  it  as  are  required  to  form  a  jury  after  the  original  has 
been  exhausted.     Tb. 

3.  A  juror  summoned  on  a  special  venire  is  qualified  to  serve  if  he  is  a 

freeholder  only.    The  Code,  J 1738.    State  v.  Garland,  608. 

4.  But  tales-jurors  and  those  of  the  original  panel  arc  required  not  only 

to  be  freeholders,  but  to  have  paid  their  taxes  for  the  preceding  year, 
which,  under  section  1722.  is  the  year  preceding  the  one  in  which 
the  tax  returns,  from  which  jurors  are  selected,  are  laid  before  the 
county  commissioners.     State  v.  Watson,  86  N.  C,  624,  corrected.  lb. 

0.  The  finding  of  the  judge  in  the  court  below  as  to  whether  a  juror  has 

paid  such  tax  is  not  reviewable  on  ap|ieal.     lb. 

JIRY  TRIAL: 

Waived,  cannot  afterwards  be  demanded,  159  (2). 

Cannot  be  waived  in  criminal  cases,  740. 

Not  contemplated  by  act  allowing  controversy  without  action,  l()o. 

Right  of,  to  try  issue  of  fact  involving  equitable  element,  192. 

Jl'STICE  OF  TUK  PEACE: 

1.  A  justice  of  the  peace  has  no  authority  to  depute  u  special  officer  to 

serve  process  in  a  civil  action.     McKee  v.  Angel,  60. 

2.  A  judgment  rendered  by  a  justice  of  the  peace  without  notice  to  the 

defendant  may  be  set  aside  by  a  direct  application  to  the  justice;  and 
where  he  refuses  to  do  so,  the  proper  course  on  appeal  is  to  give 
judgment  reversing  his  ruling,  and  not  to  direct  the  justice  to  enter 
judgment  vacating  the  original  judgment.     lb. 

U.  Erroneous,  irregular  and   void  judgments  defined,  and  effect  of  dis- 
cussed,    lb. 

jrSTIFICATION  OF  APPEAL  BOND,  11,  21,24. 

LANDLORD  AND  TP:NANT: 

1.  A  tenant  may  remove  a  building  erected  by  him,  for  the  belter  enjoy- 
ment of  his  trade,  while  he  remains  in  possession  of  the  lani.    But 
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if  he  neglects  to  avail  liimself  of  this  riglit  during  the  term,  the  na- 
ture of  the  property,  and  the  uses  to  which  it  was  devoted,  as  shown 
in  this  case,  will  serve  to  rebut  the  prestimption  of  abandonment. 
Railroad  v.  Deal^  110. 

2.  The  strict  rule  that  a  building  becomes  part  of  the  land  is  relaxeil, 

where  it  appears  that  the  same  is  put  up  purely  for  the  exercise  of  a 
trade,  or  for  the  mixed  purpose  of  trade  and  agriculture,  or  manu- 
facturing.    76. 

3.  Where  the  owner  of  land  verbally  consented  that  the  pinintif!'  com- 

pany might  erect  a  depot  thereon  for  railroad  business,  U  was  held  that 
the  structure  did  not  become  n  part  of  the  freehold  and  the  plaintiff* 
had  the  right  to  remove  it.     76. 

4.  An  action  by  a  landlord  against  a  tenant  for  the  recovery  of  rent,  the 

sum  demanded  not  exceeding  two  hundred  dollars,  is  an  action  u|Km 
the  contract  of  lease  and  cognizable  in  the  court  of  a  justice  of  the 
peace.  The  jurisdiction  cannot  bo  ousted  because  further  relief  is 
asked  which  such  court  has  no  power  to  grant.  Beloutch  v.  Conmn, 
136. 

5.  A  landlord  is  entitled  to  the  first  lien  upon  the  crop  for  rents  due  and 

advancements  made.  The  Code,  J 1754.  Ledbettei-  v.  Quiek^  276. 
G.  Supplies  necessary  to  make  and  save  a  crop,  are  such  articles  as  are  iiv 
good  faith  furnishe<I  to  and  received  by  the  tenant  for  that  purjiose. 
And  it  was  proper  in  the  court  to  leave  it  to  the  jury  to  find,  whether 
upon  the  evidence  a  mule  and  wagon,  &c.,  were  treated  as  advance- 
ments,    lb. 

7.  Hdd  furthei".  Where  landlord  and  tenant  undertake  by  collusion  and 
fraud  to  create  an  indebtedness  to  the  former,  under  color  of  "ad- 
vancements," to  the  prejudice  of  creditor:^  of  the  tenant,  such  trans- 
action will  not  be  sustained.     76. 

LANDLORD  AND  TENANT: 

Mortgage  of  thing  not  in  esse  (crop  to  be  planted)  valid,  270. 
Eviction  of  tenant  by  third  party,  324. 
Landlord  let  in  to  defend,  337. 
Removal  of  crop,  indictment  for,  712. 

LAPSED  LEGACY,  043. 

LARCENY,  evidence  in,  702. 

LATENT  AMBIGUITY,  ol)7. 

Latitude  in  admitting  evidence,  302  (4). 
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LEGISLATIVE  A(X  validiiy  of  passed  on  bv  direct  proceeding,  37  (3). 
LEGISLATIVE  POWER,  over  statute  of  limitations,  54'i  (3). 

LETTER : 

Admission  of  debt  l»y,  49 1  (2). 
Evidence,  G88. 

LL\BILITY  OF  STOCKHOLDERS,  40.->. 
LICENSP;  parol  may  be  rev<.ke(l,  10(5,  110  (3). 

LIEN  : 

Creditors  of  partnership,  90. 

Does  not  uttacli  to  Jionicstend,  when,  204  (3). 

LIQUOR  SELLING : 

1.  A  license  to  retail  lirpior  can  issue  only   ui)on  the  application  of  the 

party  to  the  board  of  county  commissioners  for  an  order  directing 
the  sheriff  to  grant  the  same.  Permission  given  by  the  sheriff  to 
retail  without  such  order  previously  made,  is  in  violation  of  the  law 
and  does  not  protect  the  seller  from  prosecution.     Sta(e  v.  Voighif  741. 

2.  An  order  granting  licen<fe  may  be  revoked  at  the  same  session  of  the 

board.     lb. 

3.  Selling  liquor  on  Sunday,  indictment  for,  747. 

LIVE  STOCK,  indictment  for  injury  to,  73S. 

MAINTENANCE  AND  CHAMPERTY,  4oS. 

MALFEASANCE  IN  OFFICE,  4oo. 

MANDAMUS,  to  judge  to  make  up  case  on  appeal,  lo. 

MARRIED  WO.MEN: 
Deed  of,  215. 
Contract  of,  222. 
May  defend  in  ejectment,  when  suit  against  husband,  343. 

MEASURE  OF  DAMAGES: 

For  breach  of  bail  bond,  on  enquiry  after  judgment  by  default,  174. 
Where  grantee  pays  for  outstanding  title,  291  (3). 
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MILLS: 

1.  The  plaintiff  built  a  mill,  and,  with  the  verbal  consent  of  the  defentl- 

ant,  constructed  a  dam  across  a  stream  upon  land  of  the  latter;  and 
after  the  mill  had  been  in  operation  for  several  years,  the  defendant 
withdrew  his  consent  to  the  further  use  of  the  land  for  this  pnrpose, 
and  notified  the  plaintiff  to  level  the  dam,  which  he  failed  to  do; 
and  thereupon  the  defendant  caused  the  obstruction  to  be  removed  : 
Held^  in  an  action  by  plaintiff  for  damages:  (1)  That  a  parol  license 
relatingto  land,  either  voluntary  or  supported  by  a  valuable  considera- 
tion, may  be  revoked  by  the  owner  without  incurring  liability  in 
damages,  where  notice  is  given  and  reasonable  opportunity  afforded 
to  remove  improvements  put  up  thereunder.  (2)  The  plaintiffshould 
have  taken  a  conveyance  of  the  easement,  or  pursued  the  remedy 
pointed  out  for  the  condemnation  of  land  for  mill  purposes.  TiiK 
Code.  §1849.     Kivetl  v.  McKcUhan,  106. 

2.  The  appellant,  though  awarded  a  new  trial,  must  be  taxed  with  the 

costs  of  unnecessary  matter  sent  up  wilii  the  transcript.     lb. 

MISDEMEANOR,  false  pretence,  701.. 
MISTAKE,  23o  (3),  588. 
MISTRLVL,  CG8. 

MODIFICATION  OF  FINAL  JUDGMENT,  1C3. 

MORTGAGE: 

1.  It  is  not  necessary  to  insert,  in  a  mortgage  deed,  a  provision  forgiving 

notice  to  a  mortgagor  of  an  intended  sale  under  a  power  contained  in 
the  deed,  in  advance  of  the  advertisement.  [Oapehart  v.  Biggs^'Jl 
N.  C,  261,  overruled  as  to  this  point).     Bridgers  v.  Morn\  32. 

2.  "When  an  injunction  will  be  granted  to  postpone  a  sale  by  mortgagee 

under  power  in  the  deed.     lb.    See  Injunction. 

3.  Mortgage  of  personal  property  reserving  "exemption  allowed  by  law 

and  to  be  selected  by  mortgagor";  Heldf  that  title  to  the  whole  passed 
to  the  mortgagee  and  remained  in  him,  until  exempted  articles  were 
legally  set  apart.  The  act  of  executing  second  mortgage  is  not  a 
selection.  Second  mortgage  holds  subject  to  prior  conveyance.  See 
Homestead,  7.     Norman  v.  Crafty  211. 

4.  In  foreclosing  proceedings,  it  appeared  that  several  sales  of  the  mort- 

gaged premises  were  made  under  the  orders  of  court,  and  that  the 
mortgagor  forbade  the  same  and  repeatedly  delayed  the  mortgagee  in 
collecting  the  debt,  by  disparaging  his  own  title  and  offering  to  raise 
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the  bid,  by  which  means  lie  succeeded  in  setting  aside  the  sales,  and 
on  motion  of  the  mortgagee  the  last  sale  was  confirmed  by  the 
court — the  report  thereof  showing  it  was  properly  conducted  and  the 
land  brought  a  fair  price;  HeUlf  no  error.  Uix>n  the  facts  of  this 
case  the  mortgager  has  forfeited  all  right  to  the  consideration  of  the 
court.     iwib$on  v.  McLaunn,  256. 

'}.  Where  a  mortgage  of  land  is  made  to  one  to  secure  a  debt,  and  a  Uiird 
party,  by  an  arrangement  with  the  mortgagor  (who  executes  to  him 
a  second  mortgage  on  same  land),  pays  the  debt  in  his  notes,  which 
are  accepted  by  the  mortgagee,  which  notes  are  afterwards  assigned 
to  the  plaintiff';  Heldj  in  an  action  to  foreclose  the  mortgage  and  sub* 
ject  the  land  to  the  payment  of  said  notes,  the  plaintiff  is  not  entitled 
to  recover.  The  mortgage  debt  being  thus  discharged,  the  mortgage 
deed,  though  not  satisfied  upon  the  register's  books  in  pursuance  of 
The  Code,  ^1271,  is  in  equity  no  longer  operative;  and  if  the  par- 
ties intended  to  hold  the  land  as  security  for  the  said  notes,  a  new 
mortgage  should  have  been  execute<i  for  that  purpose.  Wviktr  v. 
Mebane,  250. 

«>.  Held  further :  The  circumstance  that  there  was  a  diflerence  between 
the  exact  amount  of  the  notes  used  in  payment  of  the  debt  and  those 
originally  secured  by  the  first  mortgage  is  of  no  force,  since  the  mort- 
gagee accented  the  former  in  discharge  of  the  debt.     lb. 

7.  Where,  upon  the  issues  submitted  in  such  case,  the  jury  find  the  debt 

was  paid,  but  that  the  mortgage  was  not  satisfied,  it  teas  held  that  the 
issue  to  which  the  latter  part  of  the  verdict  was  responsive,  and  the 
finding  upon  it,  are  immaterial.  The  fact  of  payment  being  found, 
the  law  determines  the  status  of  the  mortgage  deed.     lb. 

8.  Nor  can  the  withdrawal  of   the  answer  of  the  defendant  mortgagor, 

allowing  judgment  to  be  entered  fur  the  plaintifT,  have  the  efiect  of 
defeating  the  rights  of  the  third  party  to  whom  the  second  mortgage 
had  been  executed  under  the  said  arrangement,     lb. 

9.  A  crop  to  be  planted  on  one's  own  land,  or  on  land  let  to  him,  as  well 

as  a  crop  planted  and  in  process  of  cultivation,  is  the  subject  of  a 
valid  mortgage.     Rawlings  v.  Hunt,  270. 

10.  An  instrument  may  be  so  framed  as  to  operate  in  one  part  as  a  mort- 

gage, and  in  another  as  an  agricultural  lien ;  but  to  create  the  latter, 
it  must  conform  to  the  requirements  of  the  statute  allowing  agricul- 
tural liens.     lb. 

11.  The  plaintiff  is  legally  entitled  to  the  property  sued  for,  by  virtue  of 

the  first  mortgage.     lb. 

Xo  equitable  rights  of  the  defendant  are  passed  upon. 

The  judgment  here  is  confined  to  this  case,  and  the  court  takes  no  notice 
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of  the  fact  stated   in  the  record,  as  to  other  cases  turning  upon  the 
])rinciples  applicable  to  this.     lb. 

12.  Of  thing  not  in  esse  (crop  to  be  planted )  valid,  270. 

MOTION: 

In  attachment,  159. 

In  the  cause  and  new  action,  177  (2,  3). 

For  leave  to  iswne  execution,  statute  of  limitations  may  be  set  up  against, 

395,  530. 
In  arrest  of  judgment,  711,  714. 

IMT'LE,  whether  advancement   for  cultivation   of  crop,  question  of  fact  for 
jury,  27r>  (2K 

NEGLIGENCE : 

1.  The  [daintifi's  cow  was>  killed  by  defendant's  freight  train,  and  in  a 

suit  for  damages  for  the  injury,  the  engineer  testitied  that  the  train 
was  running  fifteen  miles  an  hour,  at  night,  and  by  nVeans  of  the 
head-light  a  cow  could  be  seen  seventy-five  yards  in  advance;  that 
he  discovered  the  animal  at  that  distance,  blew  on  brakes,  but  conld 
not  possibly  stop  the  train  and  avoid  the  accident.  The  judge 
charged  the  jury  that  the  company  should  provide  such  appliances 
as  would  enable  the  engineer  to  stop  the  train  within  the  distance 
mentioned  ;  and  if  not  furnishefl,  then  it  was  the  defendant's  duty  to 
so  slacken  the  speed  that  the  train  could  be  stopped  within  that  dis- 
tance ;  Helcff  error.  The  company  cannot  be  held  to  so  rigid  a  rule 
of  accountability  where,  as  here,  every  reasonable  precaution  was 
taken.     Winston  v.  Railroad,  6(5. 

2.  Where  an  action  against  a  railroad  company   for  damages  in   killing 

plaintiff's  mule,  is  brought  within  six  months  after  the  accident,  the 
fact  of  such  killing  (nothing  further  appearing)  is  prima  facie  evi- 
dence of  defendant's  negligence ;  and  the  burden  of  repelling  the 
presumption  is  upon  the  company.      Wilson  v.  RttHroad^  69. 

3.  The  court  charged  the  jury  upon  the  evidence  in  this  case:  (1)  If  the 

engineer  saw,  or  could  have  seen  by  vigilance,  the  plaintiff's  mule 
upon  the  track  a  quarter  or  half  mile  ahead,  and  conld  have  stopped 
the  train  in  time  to  avoid  the  accident,  the  company  is  guilty  of  neg- 
ligence: (2)  If  after  thus  discovering  the  mule,  and  it  left  the  track 
a  quarter  of  a  mile  ahead  of  the  train,  and  the  engineer  had  reason 
to  believe  that  it  was  no  longer  in  danger,  and  afterwards  the  mule 
ran  upon  the  track  n  second  time  and  was  killed,  then  the  company 
is  not  guilty  of  negligence,  unless  the  engineer  could,  by  the  use  of 
the  appliances  at  his  command,  have  stopped  the  train  in  time  to 
prevent  the  injury  ;  Held^  no  error.     Ih, 
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4.  The  duty  of  engineers  in  the  careful  running  of  trains,  when  cattle  or 
other  stock  are  on  the  track  and  become  frightened  by  an  approach- 
ing train  and  run  off  and  on  or  near  (he  track,  pointed  out  by  M£RRI- 
MON,  J.     lb. 

'3.  The  plaintiff^s  house  was  destroyed  by  fire,  communicated  by  sparks 
emitted  from  the  smoke-stack  of  the  defendants'  mill  (located  in  the 
city  of  Wilmington),  and  in  an  action  for  damages  for  the  injury 
resulting  from  the  alleged  negligence  of  the  defendant;  Held — 
(1).  The  burden  of  showing  care  and  diligence,  and  the  use  of  im- 
proved appliances  tu  avoid  accident,  rests  upon  the  defendant. 
(2).  Where  upon  the  evidence  in  such  case,  the  judge  charged  the 
jury  that  if  sparks  were  emitted  in  operating  defendants'  mill  and 
fell  on  neighboring  houses  which  could  be  thereby  readily  set  on 
lire,  it  was  negligence  to  run  the  mill  without  curing  the  defect  in 
the  appliances ;  and  if  the  defect  could  not  be  remedied  and  the 
sparks  must  necessarily  pass  out  and  fall  on  buildings  likely  to  be 
thus  set  on  fire,  then  the  defendant  had  no  right  to  operate  the  mill 
at  all ;  it  wus  heldy  that  while  the  latter  part  of  the  charge  as  a  sepa- 
rate* proposition  is  error,  yet  when  taken  in  connection  with  the  whole 
charge  as  set  out  in  the  case,  it  is  qualified  by  the  direction  that  the 
same  cannot  be  operated  without  the  owners  being  liable  for  dam- 
ages to  others  from  fire  thus  communicated.     Lmvton  v.  Oi7w,  374. 

^'EGL1GENCE : 

Of  town  in  repairing  streets,  431. 
Of  county  in  repairing  bridge,  437. 
In  caring  for  goods,  493. 

NEGOTIABLE  INSTRUMENTS: 

In  an  action  upon  a  promissory  note,  it  is  not  necessary  for  the  plaintiff' 
to  allege  and  prove  a  consideration.  The  note  imports  prima  facie 
that  it  is  founded  upon  a  valuable  consideration.  But  if  the  defend- 
ant rebuts  this  presumption,  then  the  burden  of  proof  is  thrown 
upon  the  plaintiff'  to  show  that  there  was  a  consideration.  Campbell 
v.  3fcCo)'mac,  491. 

NEW  ACTION  AND  MOTION  IN  THE  CAUSE,  177  (2,3), 

NEW  TRIAL: 

See  trial. 

Error  in  judge's  charge  not  unfavorable  to  party  complaining,  no  ground 
for,  331  (2^ 
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NEWLY  DISCOVERED  EVIDENCE,  application  for  new  trial  upon  the 
ground  of,  226. 

NON-RESIDENTS,  court  open  to,  in  asserting  right  to  property,  and  subject 
to  same  rule  as  residents  in  respect  to  consequence  of  laches,  197  (4). 

OATH,  administration  of,  670. 

OBLIGORS,  of  different  classes,  effect  of  payment  by  one  of  a  certain  class 
77  (2). 

OPENING  AND  CONCLUSION,  142,  302  (3). 

ORDER  OF  PUBLICATION,  in  attachment  proceedings,  154  (3). 

ORIGINAL  RECORDS,  evidence,  741  (3,  4). 

PAROL  CONTRACT  TO  CONVEY  LAND,  repudiation  of,2o4. 

PAROL  EVIDENCE: 

To  explain  latent  ambiguity,  619. 
In  aid  of  record,  508  (4). 

PAROL  LICENSE,  relating  to  land,  may  be  revoked,  106,  110  (3). 
PAROL  TRUST,  enforcement  of,  235. 

PARTIES : 

See  pages  134,  216  (3). 

In  ejectment — landlord  and  tenant,  337,  338. 

In  suit  against  administrator,  537. 

In  petition  to  sell  land  for  assets,  546. 

Admission  of,  in  appearance  by  counsel,  557. 

PARTITION  OF  LAND: 

Pleading  in,  147. 

Between  remaindermen  not  ascertained  cannot  be  made  during  continu- 
ance of  life  estate,  625. 
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PARTNERSHIP: 

1.  In  an  action  against  a  firm  upon  a  draft  accepted  by  the  cashier  of  a 
bank  who  was  also  a  member  of  the  firm,  and  who  made  a  partial 
payment  upon  the  same,  it  teas  held  that,  to  remove  the  statutory  bar 
set  up  by  the  defendant  firm,  the  burden  is  on  the  plaintiff  to  show 
in  what  capacity  the  acceptor  acted  in  making  such  payment — whether 
as  cashier  or  as  a  member  of  the  firm.  The  Code,  JJ171,  172. 
Wood  V.  Barber f  70. 

'1.  Where  a  payment  is  made  upon  a  claim,  before  it  is  barred  by  the 
lapse  of  time,  by  one  of  several  obligors  of  the  same  class,  it  becomes 
the  legal  act  of  all,  and  arrests  the  operation  of  the  statute  as  to  them, 
but  does  not  revive  the  liability  of  others  of  a  different  class.     lb. 

8.  The  rule  that  payment  by  one  of  several  debtors,  in  such  case,  is  evi- 
dence against  them  all,  is  founded  upon  the  community  of  interest 
among  the  debtors.    76. 

4.  Where  one  of  the  members  of  a  firm  was  constituted  its  general  man- 
aging agent  by  the  articles  of  partnership,  and  upon  the  death  of  one 
partner  his  executor  consented  to  a  continuance  of  the  business,  it 
was  held  that  the  manager  became  the  agent  of  the  executor  as  well 
as  of  the  other  surviving  member.     Patter»on  v.  ii*%,  82. 

•').  Heid  further :  A  demand  and  refusal  to  account  are  necessary  to  termi- 
nate the  agency  and  put  the  statute  of  limitation  in  operation.     lb. 

(>.  Application  of  the  statute  of  limitations  to  trusts,  constructive  and  di- 
rect, discussed  by  Ashe,  J.     lb. 

7.  The  ruling  of  the  court  below  upon  submission  of  the  issues  and  order 

of  reference  affirmed.     76. 

8.  Partnership  creditors  have  no  lien  in  equity  upon,  and  cannot  follow, 

th%  effects  of  a  firm  in  the  hands  of  an  assignee  under  a  trust  deed, 
to  give  their  claims  a  preference  over  the  trusts  contained  in  the  deed. 
Alien  V.  Orissonij  90. 

U.  The  change  in  the  individuals  composing  the  firm  here  does  not  afiTect 
the  rule  ;  but  the  plaintifiT  creditors  are  entitled  to  an  account  of  the 
assigned  fi\nd.     76. 

10.  Partnership  matters  and  others  not  connected  with  the  joint  business, 
and  unsettled  during  the  life-time  of  one  of  the  partners,  were 
referred  by  his  administrator  and  the  surviving  partner  to  arbitrators 
for  settlement,  whose  award,  among  other  things,  was,  that  the  partner- 
ship assets  belong  to  J,  the  deceased  partner,  who  is  liable  for  the 
firm  debts  ;  and  after  allowing  all  credits  he  owes  to  W,  the  other 
partner,  a  certain  sum,  which  was  paid  ;  Held^  in  an  action  by  plain- 
tiff W  (who  was  forced  to  pay  firm  debts)  against  the  defendant  ad- 
ministrator of  J,  for  damages  sustained  by  the  defendant's  failure  to 
execute  the  award : 
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(1).  That  the  act  of  1879,  ch.  183,  making  a  party  to  a  suit  upon  a 
judgment  rendered  or  a  bond  executed  previous  to  August  1,  1S6S, 
nn  incompetent  witness,  does  not  apply,  as  this  action  is  not  founded 
on  a  judgment  or  bond.  (This  net  is  now  superseded  by  the  act  of 
1883,  ch.  310). 

(2).  The  payment  of  the  sum  found  due  to  tiie  plaintiff  was  not  a 
full  execution  of  the  award,  and  does  not  relieve  the  defendant  from 
paying  the  firm  debts. 

(3).  It  requires  no  judicial  investigation  to  determine  the  character 
of  these  debts  by  reason  of  the  fact  that  the  notes  bore  the  individual 
signatures  of  the  partners,  since  the  defendant  was  infornied  by  his 
intestate  that  thev  were  firm  debts.     Ctanton  v.  Price,  96. 

11.  Held  ftu'ther:  The  seven  year  statute  of  limitations  barring  suits  against 
a  decedent's  estate  does  not  apply  here.  The  action  is  not  on  an  in- 
debtedness of  the  defendant's  intestate,  but  arises  out  of  the  defend- 
ant's failure  to  pay  certain  common  liabilities,  and  the  court  l>e1ow 
properly  rendered  a  personal  judgment.     lb. 

PARTNERSHIP : 

See  also,  page  407. 

Death  of  one  partner  will  not  incapacitate  -the  other  from  testifying,  51  s. 

PATENT,  ambiguity,  619  (4). 

PAUPER,  not  entitled  to  costs,  182  (3). 

PENALTY,  suit  for,  553. 

PERSONAL  LIABILITY  CLAUSE  IN  CHARTER,  40o. 

PETITION  TO  REHEAR,  180. 

PETITION  TO  SELL  LAND  FOR  ASSETS: 
Parties  in,  546. 
Manner  of   selling,  551. 

PLACE  OF  CONTRACT,  467. 

PLEADING : 

1.  Proof  without  allegation  is  as  ineffective  as  allegation  without  proof, 
and  the  court  will  take  no  notice  of  proof  unless  there  be  a  corre- 
sponding allegation.     McLaurin  v.  Croniey,  50. 
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2.  In  this  cuse  sin  equitable  defence  was  set  up  in  the  answer,  but  aban- 
doned on  the  trial  for  want  of  evidence  to  sustain  it;  and  it  was  held 
error  to  receive  evidence  to  support  a  new  equitable  defence,  not  sug- 
gested in  the  pleadingn,  but  set  up  ore  ienus.     lb. 

.'J.  The  former  ruling  in  thi.s  case  (88  N.  C,  190J,  to  the  effect  that  an 
action  for  deceit  and  false  warranty  in  the  sale  of  a  horse,  is  cogniza- 
in  the  superior  court,  tliough  the  damages  claimeil  amount  only  to 
fifty  dollars,  is  affirmed.     Ashe  v.  Gray^  137. 

4.  Held  further :  Although  some  of  the  articles  in  the  complaint  show 
that  the  plaintiff's  claim  rests  .in  contract,  yet  taken  in  connection 
with  the  others  and  considering  the  complaint  as  an  entirety,  it  sets 
out  a  cause  of  action  ex  delicto.     lb. 

m 

o.  Where  a  complaint  contains  a  cause  of  action  of  which  the  court  has 
not,  and  others  of  which  it  has  juriitdiction,  the  court  will  disregard 
the  former  and  proceed  to  try  the  latter.     lb. 

(k  An  amendment  of  pleading  is  ordinarily  left  to  the  discretion  of 
the  presiding  judge ;  but  where  it  is  of  such  nature  as  renders  a 
corresponding  amendment  necessary  on  the  [mrt  of  the  adverse  party, 
a  lefusal  to  allow  the  latter  is  appealable.     Brooks  v.  Brooks,  142. 

7.  Where  a  motion  to  amend  an  answer  is  disallowed,  the  defendant  can- 
not avoid  the  binding  effect  of  tlie  answer  by  a  disclaimer  ore  ientis 
of  the  defence  set  up;  and  the  facts  therein  stated  are  legal  evidence 
against  him.     lb. 

H.  The  parties  admitted  on  the  trial  of  this  case  that  there  was  no  con- 
troverpy  as  to  the  location  of  the  land  in  dispute,  :md  they  are  bound 
i)v  the  admission     lb. 

1).  An  answer  to  a  petition  for  division  of  land,  which  alleges  that  the 
boundaries  of  the  land  described  in  a  deed  set  out  in  the  complaint 
are  not  sufficient  to  locate  any  land,  and  that  therefore  no  title  passed 
by  the  deed  to  the  petitioners  as  tenants  in  common,  is  frivolous  and 
will  be  disregarded.     Atkinson  v.  Mclntyre,  147. 

10.  A  demurrer  "  that  the  complaint  slates  no  cause  of  action  whatever" 

against  the  defendant  will  be  disregarded.  It  must  distinctly  specify 
the  grounds  of  objection  to  the  complaint.  The  Code,  ^240.  Goss 
v.  >ra//er,  149. 

11.  Where  a  pleading   is  verified,  every  scubsequent  pleading  except  a 

demurrer,  must  be  verified  also ;  Hence,  if  the  plaintiff  verify  his 
complaint  and  the  defendant  fail  to  verify  his  answer,  the  plaintiff  is 
entitled  to  judgment.     Alford  v.  McCormaCy  lol. 

12.  An  affiant  is  not  required  by  our  statute  to  subscribe  the  affidavit.     It 

is  sufficient  if  the  oath  be  administerad  by  one  authorized  to  admin- 
ister oaths,     lb. 
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13.  £very  material  allegation  in  the  complaint  must  be  supported  br 
proper  evidence,  to  enable  a  plaintiff'  to  maintain  his  action.  Dra- 
per V.  Buxton^  182. 

PLEADING: 

In  action  to  enforce  parol  trust,  235. 

For  breach  of  covenant  in  deed,  291  (2). 

In  ejectment,  308,  309,  314,  334  (2). 

How  statute  of  limitations  should  be  pleaded,  401. 

In  suit  for  penalty,  o53. 

POLICE  OFFICER  OF  TOWN,  arrest  by,  when  justifiable,  G9o. 

POSSESSION  : 

Does  not  supply  seizin,  189. 
Continuity  of,  330. 

POWER : 

Of  court  to  modify  judgment,  1G3. 

Execution  of,  239. 

Of  sale  by  executor  under  will,  G07,  612. 

PRACTICE: 

1.  The  judgment  of  the  court  below  will  be  affirmed,  where  there  is  no 

case  on  appeal,  and  nothing  in  the  record  to  show  an  exception  taken. 
Mott  V.  Ramsay,  29. 

(This  case  was  re-instated  on  the  docket — see  p.  372). 

2.  The  practice  in  reference  to  opening  and  concluding  the  argument  be- 

fore the  jury,  is  regulated  by  a  rule  of  the  superior  court  (89  N.  C, 
609,  rule  6),  and  the  decision  of  the  judge  is  not  reviewable  on  ap- 
peal.    Brooks  V.  Brooks,  142,  and  Cheek  v.  WafsoUy  302. 

PREFERRED  CREDITORS,  232. 

PRESENCE  OF  PARTY,  499. 

PRESUMPTION : 
Of  grant,  330. 

Of  death  from  absence,  382,  3So. 
Of  heirs,  385. 
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PRINXIPAL: 

Liability  for  tort  of  agent,  101. 
When  bound  by  act  of  agent,  412. 

PRIVITY  TO  ACTION,  508. 

PROCESS : 

1.  A  summons  or  other  process  may  be  amended  at  the  discretion  of  the 

court,  where  the  defect  is  of  a  formal  character  which  would  be 
waived  by  a  general  appearance  or  answer  upon  the  merits  of  the 
case,  provided  the  rights  of  third  persons  are  not  affected  and  no 
protection  is  withdrawn  from  the  officer  who  served  it.  Jackson  v. 
MeLeatif  64. 

2.  The  refusal  of  the  court  below  to  grant  plaintiflT's  motion  to  make  an 

additional  party  at  chambers,  in  this  case,  where  notice  was  served 
upon  such  party,  but  without  giving  notice  of  the  intended  motion  to 
those  already  defendants,  is  affirmed.     Young  v.  Rollins^  134. 

3.  The  additional  defendant  could  have  been  brought  in    by  summons 

regularly  issued.     lb. 

4.  Whether  the  judge  had  the  power  to  allow  such  amendment  out  of 

term  time — Quare.     lb. 

5.  Civil,  cannot  legally  be  served  by  special  deputy,  60. 

PROCESSIONING  LAND: 

1.  The  purpose  of  the  act  concerning  the  processioning  of  land  is  to 

establish  the  boundaries  thereof,  and  a  complete  survey,  with  plat, 
certificate,  <&c.,  is  indispensable  to  the  fulfillment  of  the  statutory 
requirements.     Porter  v.  Durham,  55. 

2.  Where  a  surveyor  was  prevented  by  an  adjoining  proprietor  from  run- 

ning disputed  lines,  and  made  report  thereof  to  the  clerk  of  the  court, 
who  appointed  five  freeholders  to  establish  the  same  and  they  failed 
to  agree,  and  thereupon  others  were  appointed  whose  report  showed 
the  claims  of  the  respective  parties,  but  failed  to  comply  with  the 
statute  in  making  a  plat  and  certificate,  4&c. ;  Heid^  that  the  proceed- 
ing must  be  quashed.  The  surveyor  should  have  resumed  the  work, 
adopted  the  lines  settled'upon  by  the  co-operating  freeholders,  and 
completed  the  survey.     lb. 

PROMISE  TO  PAY,  removes  bar,  when,  401. 

PROMISE  TO  PAY  DEBT  OF  ANOTHER,  487. 
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PUBLICATION,  in  attacliment  proceedings,  154  (3i. 
PUNISHMENT  FOR  MISDEMEANOR,  701. 

PURCHASER  : 

1.  A  vendee,  who  has  received  a  deed  for  land  and  is  in  undisturbed  pos- 

session, has  no  equity  to  relief  upon  the  mere  ground  of  alleged  de- 
fect of  title  in  the  vendor  (where  there  is  no  fraud  in  the  trans- 
action), but  must  rely  upon  his  covenants.     Hughes  v.  McNider,  248. 

2.  In  an  action  for  the  purchase  money,  the  vendor  rnay  complete  his 

title,  pending  the  same  and  at  any  time  before  the  trial.     lb. 

.'J.  And  an  allegation  on  the  part  of  the  vendee  that  there  are  incum- 
brances on  the  land,  must  be  supported  by  proof  of  their  existence 
at  the  time  of  trial,  in  order  that  the  defence  of  defect  of  title  may 
avail  him.     lb. 

4.  Where  a  vendor  elects  to  repudiate  a  parol  contract  to  convey  land,  the 

vendee,  under  his  general  prayer  for  relief,  is  entitled  to  recover  the 
amount  he  has  paid  under  the  contract.     WUkie  v.  Wombte,  254. 

5.  Evidence  of  a  parol  transfer  of  the  vendee's  interest  under  the  avoided 

contract  was  properly  excluded  ;  for  in  such  case  there  is  no  equit- 
able interest  to  transfer,  and  if  there  were,  the  assignment  should  be 
in  writing.     lb. 

().  Purchaser  and  defendant  in  uxecution,  tigreement  between  upheld  in 
absence  of  fraud,  34 S  (2j. 

RAILROADS: 

Negligence  of,  6G,  (59. 

Depots  are  not  fixtures,  and  may  not  be  remove<l,  110. 

Compensation  of  officer  of  462. 

REASONABLE  DOUBT,  definition  of,  G5S. 

RECAPITULATING  EVIDENCE,  GOS. 

RECEIVER — Injunction  and  Receiver. 

RECITALS  IN  DEED,  evidence,  2^2  (2). 

RECORD  : 

Estoppel  of,  508. 

Original,  as  evidence,  741  ^3,  4). 
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REFERENCK  AND  REFEREE: 

1.  A  judgment  entered  upon  confirming  a  report  of  a  referee  settles  all 

matters  taken  into  the  account,  and  is  a  bar  to  any  claim  which  ought 
to  have  been  set  up  in  that  reference.     Williams  v.  Batchelor^  364. 

2.  But  where  subsequent  collections  are  made  out  of  a  fund  remaining  in 

the  hands  of  the  party  liable  to  account,  and  not  adjudicated  in  the 
judgment,  a  claim  for  compensation  for  his  services  is  a  proper  one, 
to  be  allowed  upon  evidence  and  enquiry  before  a  referee.    Ih, 

3.  A  report  of  the  referee  made  to  this  court  and  confirmed,  and  final 

judgment  entered  thereon,  is  not  open  to  a  motion,  at  a  subsequent 
term,  to  correct  an  alleged  error  in  the  method  of  computing  interest 
adopted  by  the  referee.  The  court  held,  however,  that  the  result 
arrived  at  by  the  referee  in  pursuance  of  the  decision  rendered  in 
this  case  (89  N.  C,  205  is  correct).     Oarrett  v.  Xoir,  363. 

4.  Where  the  report  of  a  referee  is  imperfect  or  uusatisfactory,  the  court 

will  disregard  the  exceptions  thereto  and  order  a  reference  with 
instructions  as  to  the  manner  of  stating  the  account.  Grant  v. 
Bdl,  558. 

REHEARING : 

Applications  for  a  rehearing  under  Rule  12,  89  N.  C,  606,  are  based  only 
upon  alleged  errors  in  law  and  newly  discovered  evidence,  and,  there- 
fore, such  proceeding  is  not  the  proper  mode  of  asserting  a  claim  to 
uncollected  assets  not  included  in  the  former  account  of  the  party  to 
be  charged.     Wilson  v.  Linebergcr^  180. 

REMAINDER,  no  partition  of  land  among  remaindermen,  635. 

REMANDING  CASE,  on  account  of  defective  record,  9,  10. 

REMOVAL  OF  CROP,  indictment  for,  712. 

REMOVAL  OF  CAUSE,  transcript  read  to  show  jurisdfction,  668. 

RENTS : 

Rents  are  incident  to  the  reversion,  and  when  the  estate  is  transferred  go 
to  the  bargainee,  unless  they  are  overdue  or  are  secured  by  note.  Wil- 
coxon  v.  Donellyt  245. 

RES  ADJUDICATA,  159  (2). 

RESULTING  TRUST,  239  (1,  3). 
52 
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RETAILING,  741,747. 
RETURN  OF  OFFICER,  evidence,  348  (1). 
REVENUE  COLLECTOR,  sale  of  land  for  taxes  by,  296. 
REVERSIONARY  INTEREST,  204  (1),  399. 
RIGHT  TO  OPEN  AND  CONCLUDE,  142,  302  (3). 

ROADS: 

L  The  laying  off  a  highway  over  one's  land  does  not  deprive  him  of  the 
freehold  covered  by  the  road.  The  public  acquire  only  an  easement 
— the  right  to  pass  and  repass.    State  v.  ITewdl^  705. 

2.  Liability  of  county  for  failure  to  keep  in  repair,  437. 
RUNNING  ACCOUNT,  140,  484. 

SALARIES  AND  FEES: 

L  A  judge  of  the  superior  court  is  entitled  to  one  hundred  dollars  per 
week  for  holding  special  or  additional  terms,  to  be  paid  by  the  county 
in  which  they  are  held.     Shepherd  v.  CommissionerSj  115. 

2.  The  January  and  June  terms  of  Wake  superior  court  are  additional 
terms,  created  by  the  act  of  1872-73,  ch.  1,  for  the  holding  of  which 
the  judge  is  entitled  to  one  hundred  dollars  per  week,  by  virtue  of  sec- 
tion four,  which,  being  of  a  local  nature,  is  saved  from  repeal  by  The 
Code,  ?.3873.    76. 

SALARY  OF  RAILROAD  OFFICER,  402. 

SCHOOL  DISTRICTS,  441. 

SEAL : 

Two  persons  may  adopt  the  same,  282. 

Examination  of  committing  magistrate  need  not  be  under,  730. 

SECOND  EXECUTION,  on  same  judgment,  sale  under,  348  (3). 

SECTION  590— See  pages  499.  518,  52L 
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SEIZIN,  to  support  claim  for  dower,  189. 

SHERIFF: 

The  claim  of  a  sheriff',  liaseii  upon  credits  which  the  county  commission- 
ers refused  to  allow  in  his  settlement  with  the  county,  must  be  asserted 
in  a  civil  action.     McMillan  v.  Commissioners^  28. 

SHERIFF: 

Cannot  contradict  return  on  execution,  but  may  apply  to  coi!rt  to  have 
same  corrected,  41. 

Sale  under  execution,  182. 

Return  of,  evidence,  348  (1). 

Deed  of,  to  purchaser  under  execution,  348  (3). 

"SO  FORTH,"  meaning  of  in  will,  619  (4). 

SPECIAL  APPEAR.\NXE  OF  COUNSEL,  19. 

SPECI.\L  DEPUTY,  not  allowed  to  serve  civil  process,  60. 

SPECIAL  VENIRE  IN  CAPITAL  CASES,  664. 

SPECIFIC  PERFORMANCE,  evidence  relating  to,  391. 

SPLITTING  UP  ACCOUNT-jurisdiction,  478. 

SPRINGING  AND  SHIFTING  VSES,  284. 
STANDINCi  ASIDE  JURORS,  604. 

STATUTE  OF  LIMITATIONS: 

1.  The  .statute  of  limitntions  may  he  set  up  as  a  defence  by  an  adminis- 

trator to  a  motion  fur  leave  to  issue  execution  after  ten  years  from 
the  dale  of  docketing;:  a  judgment  against  his  intestate;  and  this, 
althoDgh  executions  have  regularly  been  issued  within  each  succes- 
sive period  of  three  years  after  the  judgment  w:is  docketed.  Berry  v. 
Cor  pen  in  f/,  395. 

2.  The  statute  of  limitations  relates  onlv  to  the  remedv,  and  the  defend-   • 

ant  is  never  aflorded  an  opportunity  of  relying  upon  it  until  the 
plaintiff  resorts  to  his  remedy,  either  by  action  on  the  judgment,  or 
motion  in  the  nal.ire  of  itc ire  facias  to  revive  it.     Jb. 
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3.  The  statute  of  limitations  does  not  run  against  a  debt  owing  by  a  home> 

steader  during  the  existence  of  liis  interest  in  the  homestead,  pro- 
vided the  same  lias  been  actually  laid  off]  and  then  only  as  to  debts 
affected  by  the  allotment,  that  is,  judgments  docketed  in  the  county 
where  the  land  is  situate  and  solelv  with  reference  to  the  lien  of  such 
judgments  upon  the  reversionary  interest.  (This  proceeding  is  gov- 
erned  by  Bat.  Be  v.,  ch.  65,  J26,  but  that  statute  is  not  brought  for- 
ward in  The  Codr  of  '83;  see  also,  opinion  in  Mebane  v.  Layton,  Sd 
N.  C,  pp.  400,  401).     Morion  v.  Barber,  399. 

4.  The  plea  of  the  statute  of  limitations  should  set  out  the  facis  upon 

which  the  defence  is  grounded.  An  averment  that  a  demand  ij^ 
barred,  is  but  stating  a  conclusion  of  law.     Pope  v.  AndretcSj  401. 

5.  Where  a  suit  -had   already   been   commenced  to  recover  an  amount 

alleged  to  be  due  upon  an  account,  and  the  defendant  set  up  the  statu- 
tory bar  as  a  defence,  but  wrote  a  letter  to  the  plaiutifTs  attorney, 
stating  that  if  he  would  take  five  hundred  dollars  in  satisfaction, 
judgment  might  go  against  him  at  court ;  Held,  that  the  letter  is  an 
admission  and  assumption  of  the  debt  to  the  specified  amount  ($500)^ 
and  operates  to  remove  the  bar  to  the  recovery  of  the  same.     lb. 

6.  The  three  year  statute  of  limitations  begins  to  run,  against  an  action 

to  enforce  the  personal  liability  of  stockholders  of  a  bank  under  :i 
clause  in  its  charter,  from  the  date  the  bank  suspends  specie  pay- 
ments; and  this  whether  the  assets  of  the  corporation  are  exhausted 
in  payment  of  debts,  or  not.     Long  v.  Bank,  405. 

7.  The  liability  of  the  stockholder?  arises  when  the  bank  refuses  or  ceases 

to  re<]eem  its  bills  and  is  notoriously  and  c<mtinuously  insolvent,    lb. 

STATUTE  OF  LIMITATIONS: 

Where  payment  is  made  by  one  of  several  obligors,  77  (2). 

When  it  begins  to  run  in  agency,  82  (3). 

As  applicable  to  trusts,  82. 

Does  not  bar  action  when  not  founded  on  indebtedness  of  intestate,  96  (2). 

Apfxiintment  of  receivers,  125  (4). 

Suits  against  administrator,  when  brought,  533. 

Not  arrested  by  admission  of  administrator,  542. 

Legislative  power  over,  542  (3). 

STATUTE  OF  FRAUDS : 

Memorandum  of  contract  by  agent  fnlHlls  conditions  of,  412,  487. 

STATUTE  OF  USES,  284:  deed  under,  320. 

STOCK  LAW,  738. 
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•STOCK,  in  foreign  corporation,  taxation  of,  409. 

SUM  dp:mandp:d,  ho. 

-SUMMARY  JUDGMENT,   may   be  entered   ngninst  surety  lo  undertak- 
ing, 168  i'S). 

1SUMM0XS: 

Amendment  of,  ()4,  134. 
Service  of,  5S1. 

.SUNDAY  LAVV\S,  violation  of,  747. 

SUPERIOR  COURT: 

1.  The  superior  court  has  no  power  to  modify  or  change  a  judgment  or 
decree  of  this  court  certified  to  the  court  below.  Its  powers  are  con- 
fined to  incidental  matters  of  detail  necessary  lo  carry  the  decree 
into  effect,  not  inconsistent  therewith.  The  rule  that  the  snperior 
courts  have  authority  to  vacate  or  modify  decrees  made  in  a  cause, 
at  any  time  before  final  judgment,  does  not  apply  here.  Murrill  v. 
MurrUl,  120. 

*2.  Jurisdiction  of,  in  action  for  deceit,  137 ;  running  account,  140. 

SUPREME  COURT: 

Jurisdiction  over  issues  of  fact,  125,  192. 

Application  to  for  new  trial  for  newly  discovered  evidence,  226  (2). 

SUPPRESSING  BIDDINGS,  35.-). 

SURETY : 

To  undertaking,  judgment  against  principal  binding  on,  IGS  (2). 
Liability  of,  not  affected  by  discharge  of  principal  in  bankruptcy,  467. 

SURVIVORSHIP,  619  (3). 

TAMPERING  WITH  JURY,  038  (4). 

TAXATION : 

1.  Shares  of  stock  in  a  foreign  corporation   are  personal    property,  and 
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when  the  owner  lives  rn  this  state,  are  taxable  here.  Worth  v.  Cbwi- 
missioners,  409. 

2.  The  laws  of  this  state  arc  paramount  here,  and  all  of  its  citizens  are 
subject  to  ihcm  without  regard  to  the  laws  of  any  other  slate;  Henct, 
a  resident  of  tiiis  state  who  may  have  all  his  money  invested  in  stock 
of  corporations  in  another  state  and  subject  to  tax  there,  is  liable  to 
tax  under  the  laws  here.  The  tax  is  regarded  as  a  tax  upon  the 
owner  on  account  of  his  ownership,  rather  than  upon  the  shares  of 
stock.     lb. 

TAX  FOR  (iRADED  SCHOOL,  3G. 

TAX  TlTLtS : 

1.  One  who  claims  under  a  deed  for  land  sold  to  pay  taxes,  must  show- 

that  the  law  regulating  such  sales  has  been  complied  with,  in  order 
that  the  deed  may  operate  to  pass  title.     For  v.  Stafford,  296. 

2.  Ordinarily,  the  recitals  in  such  deed  are  not  evidence  against  the  de- 

linquent tax-payers,  but  the  essential  prerequisites  mu^it  be  proveti 
aliundf  the  deed — the  burden  being  on  the  purchaser,  or  those  claim- 
ing under  him,  in  the  absence  of  any  legislative  provision  to  the  con- 
trary,    lb. 

3.  Held   further  :  Where  such  sale  is  made  bv  a  collector  of  internal  reve- 

nue  and  a  deed  executed  to  the  purchaser,  reciting  the  land  pur- 
chased, for  what  taxes  it  was  sold,  the  name  of  the  purchaser,  and 
the  price  bid,  as  authorized  by  act  of  Congress  fU.  S.  Rev.  Stat., 
<J^.3198,  3199),  such  deed  is  prima  facie  evidence  only  of  the  facts  re- 
quired by  the  act  to  be  slated,  and  the  burden  of  rebutting  the  presump- 
tion is  on  the  party  claiming  adversely  to  the  purchaser.     lb. 

4.  Jlehl  also:  Where  there  are  other  recitals  in  the  deed,  it  is  incumbent 

on  the  purchaser  to  establish  them  by  evidence  dehors  the  dee<i ;  as 
to  them,  the  act  of  Congress  does  not  cliange  the  burden  of  proof.  lb. 

5.  The  case  of  Overcash  v.  Ketchie,  89  N.  C,  3S4,  to  the  effect  that  one  of 

several  tenants  in  common  may  sue  in  ejectment,  approved.     lb. 

TENANTS  IN  COMMON : 

Petition  for  partition,  147. 

Charge  upon  share,  245  (2). 

One  of  several  may  sue  in  ejectment,  290  (o),  317. 

TENANT  RY  THE  COURTl!:SY,  21.5. 
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TESTAMENTARY  GUARDIAN,  615. 

TITLE,  defect  of,  248. 

TORT  AND  CONTRACT,  45.5. 

TOWNS  AND  CITIES: 

1.  A  town  has  a  right  to  provide  indemnity  for  its  officers  who  may  incur 

liability  to  others  in  the  bona  fide  discharge  of  their  duties,  and  to 
appropriate  money  to  employ  counsel  to  defend  them.  Roper  v.  Lau' 
rinhurfj^  4*27. 

2.  A  town  is  liable  in  damages  to  one  who  receives  an   injury  by  falling 

in  an  excavation  near  the  side-walk  (made  by  the  owner  of  a  lot  for 
cellar),  where  it  appears  there  was  no  concurring  negligence  and 
the  municipal  authorities  failed  to  cause  to  be  erected  a  railing  to 
prevent  accidents  to  passers-by.     Bunch  v.  Edenton^  431. 

3.  The  court  intimate  that  the  owner  of  the  lot  mav    be  answerable   in 

damages  to  the  plaintiff",  but  this  is  no  defence  to  the  defendant  town. 
Ibid. 

4.  .Vrrest  by  policeujan,  when  justifiable,  (){)o. 
TRANSACTION  WITH  PERSON  DECEASED,  4V)y,  518,  521. 
TRESPASS  ON  PO.^SESSION,  324. 

TRIAL: 

1.  An  application  for  a  new  trial,  e.Kcept  for  error  of  law  in   its  cond'ict, 

is  addressed  solely  to  the  discretion  of  the  presiding  judge,  whose 
decision  is  not  reviewable  on  appeal ;  Therefore,  where  a  party  moved 
for  a  new  trial  upon  the  ground  that  he  had  found  a  witness  whose 
testimony  was  material  to  his  case,  and  stating  in  his  affidavit  how 
he  came  into  possession  of  the  name  of  the  witness,  c^c. ;  Held,  that 
the  judge's  refusal  of  the  motion  was  conclusive.  On>o7i  v.  Ihl- 
Unrjer^  22'). 

2.  Held  further :  The  granting  a  new  trial  for  newly-discovered  evidence 

and  for  matter  occurring  since  the  trial,  where  the  ap[)lication  is 
made  to  this  court,  is  a  matter  of  sound  discretion,  in  the  exercise  of 
which  the  court  will  be  governed  by  the  peculinr  circumslanres  of 
the  case.     lb. 

3.  Whether  a  new  trial  will  be  granted  becau«^e  the  jury  have  been  tarn- 
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pered  with,  is  a  matter  of  discretion  with  the  presiding  judge  uix>n 
the  facts  found  by  him.  No  undue  influence  upon  them  is  shown 
here.     State  v.  Gould j  65S. 

4.  The  rule  announced  in  State  v.  Washington,  89  X.  C ,  53o,  recognizing 

the  power  and  duty  of  a  judge  to  withdraw  a  juror  and  order  a  mis- 
trial in  order  to  guard  against  fraudulent  practices,  affirmed.  In 
sucli  case  tliere  is  no  jeopardy,  and  the  prisoner  may  again  be  put 
upon  his  defence.     State  v.  Washington^  664. 

T).  The  jury  were  considering  of  their  verdict  in  a  capital  case  for  ten 
days,  and  upon  twice  coming  into  court  and  being  polled,  each  time 
they  declared  the  jury  would  never  agree,  and  the  court  directed  a 
juror  to  be  withdrawn  and  a  mistrial  entered;  Held,  no  error,  and 
the  prisoner  was  not  in  jeopardy.  The  facts  found  by  the  court  are 
conclusive,  but  the  law  reviewable.     State  v.  Garland,  6G8. 

6.  Where  the  trial  in  such  case  was  removed  from  one  county  to  another, 

the  prisoner  has  no  right  to  have  the  whole  transcript  of  the  record 
read  to  the  jury,  and  the  judge  properly  refused  to  allow  more  than 
the  indictment  and  so  much  of  the  record  as  showed  the  jurisdiction 
of  the  court  to  be  read.     Ih. 

7.  The  alleged  improper  remarks  of  counsel  in  this  case  do  not  constitute 

ground  for  a  new  trial,  since  the  judge  cautioned  the  jury  that  the 
words  complained  of  should  not  be  permitted  to  make  any  impres- 
sion on  their  minds  unfavorable  to  the  defendant.  State  v.  Wilfou, 
736.     See  also.  State  v.  RiraSf  738. 

5.  A  jury  trial  cannot  be  waived  in  a  criminal  action  ;  hence  where  the 

facts  were  agreed  upon  by  the  state  and  the  accused  and  submitted 
to  the  judge  for  his  decision,  it  was  held,  that  such  a  procetlure  is  not 
warranted  by  the  law.     State  v.  Holt,  749. 

9.  Examination  of  committing  magistrate  need  not  be  under  seal,  730. 

TPJ.AL  BY  JURY: 

Waived,  cannot  afterwards  be  demanded,  159  (2). 

Not  contemplated  by  act  allowing  controversy  without  action,  10.>. 

Right  of,  in  issue  of  fact  involving  ctjuitable  element,  192. 

TRUSTS: 

Statute  of  limitations  applicable  to,  82  (3).  j 

Fraud  in  deed.  232  (2).  i 

TRUSTS  AND  TRUSTEES: 

1.  In  an  action  to  enforce  a  parol  trust,  it  appeared  that  in  pursuance  of 
an  agreement  a  purchaser  at  execution  sale  was  to  hold   the  land 
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until  his  bid  and  other  debts  of  the  defendant  in  the  execution  were 
paid,  and  that,  then,  the  purchaser  was  to  convey  to  a  son  of  the  said 
defendant  in  trust  for  the  father  and  his  family.  This  was  accord- 
ingly done,  but  the  deed  to  the  son  was  absolute  upon  its  face;  Heldy 
that  the  court  will  enforce  the  trust.     Link  v.  Link,  235. 

2.  Held  further:  The  question  of  fraud  not  being  suggested  by  the  answer 
or  raised  by  the  pleadings,  it  was  error  in  the  court  below  to  refuse 
judgment  upon  the  ground  that  the  arrangement  was  for  the  purpose 
of  defrauding  creditors  of  the  defendant  in  the  execution.     lb. 

^i.  Hdd  also:  The  action  being  to  engraft  upon  the  legal  estate  an  equity 
created  by  parol,  and  not  for  reforming  the  deed,  no  allegation  that 
the  conditions  were  omitted  by  mistaice  or  fraud  in  drafting  the  deed 
is  necessary,     lb. 

V 

4.  A  husband  conveys  land  to  a  trustee  *'  for  the  use  of  the  party  of  the 

third  part  (his  wife)  and  upon  the  trust  hereinafter  declared,"  to-wit: 
that  the  trustee  shall  convey  the  siiine  to  such  person  as  the  trustor's 
wife  may  direct  in  writing,  or  by  will  or  other  appointment ;  or,  upon 
the  trustor's  death,  to  the  surviving  wife;  or,  upon  the  wife's  death 
without  a  will,  to  the  party  entitled  by  the  law  of  the  state ;  and  the 
wife  died  intestate  without  heirs  and  without  making  any  disposition 
of  the  estate  as  prescribed  in  the  trust  deed  ;  Held — 
f  1 ).  That,  by  a  proper  construction  of  the  deed,  a  life  est4ite  only  was 
intended  to  be  secured  to  the  wife,  with  a  power  of  disposition  of  the 
whole  estate. 

(2).  Upon  her  death  without  executing  the   power,  the  husband  be- 
came the  equitable  owner  in   fee  of  the  remainder,  and  entitled  to  a 
conveyance  of  the  legal  estate  from  the  trustee. 
(3).  In  such  case  there  arises  a  resulting  trust  to  the  party  creating 
the  trust  or  to  his  heirs.     Bond  v.  Moore^  239. 

5.  The  rule  which  raises  a  trust  in  favor  of  one  whose  money  was  used  in 

payment  of  land  bought,  has  no  application  to  the  facts  of  this 
case.     lb. 

«).  The  deed  does  not  point  to  any  particular  person  to  take  the  inheri- 
tance, but  leaves  it  to  pass  under  the  law  as  undisposed  of  property ; 
and  hence,  under  the  rule  above  announced,  the  defendant's  position 
that  it  passed  to  tlie  heirs  of  the  wife,  and  there  being  none,  then  to 
the  University  by  the  law  of  escheat,  cannot  be  sustained.     lb. 

UXIVERSITY,  escheat  to,  o4()  (3),  385  (2). 

VALIDITY  OF  STATUTE,  determined  by  direct  pleading,  37  (3). 

VARIANCE,  058  (3i. 
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VENDOR  AND  VENDEE: 
Defect  of  title,  248. 
Election  to  repudiate  contract,  254. 

VERDICT : 

And  judgment  conclusive,  334. 

Presumption  in  favor  of  the  legality  of,  714  1 3). 

Cannot  be  impeached  by  member  of  jury,  755. 

VERIFICATION  OF  PLEADING,  151. 

VOID  JUDGMENT,  GO  (3). 

WAIVER: 

In  perfecting  appeal  must  be  in  writing,  11. 
Of  right  of  client,  19. 

Debtor  does  not  waive  right  to  exemption  by  failure  to  make  demand  at 
time  of  levy,  20S. 

WIDOW: 

Not  entitled  to  liomestead,  when,  202. 

Year's  support  set  apart  under  law  of  husband's  domicil,  527. 

WILLS : 

1.  Where  an  estate  is  defeasible  and  no  time  tixed  in  the  will  for  it  to 

become  absolute,  the  time  of  the  devisor's  death  will  be  adoptetl  in 
preference  to  that  of  the  devisee,  unless  there  be  words  to  forbid  it. 
Price  v.  JohTUioUf  502. 

2.  But,  if  there  be  an  intermediate  period  between  the  death  of  the  devi- 

sor and  devisee  to  which  the  contingency  can  have  reference,  then 
the  intermediate  period  must  be  adopted.     lb. 

3.  Therefore^  where  the  will  provides  that  John,  upon  his  arriving  at  the 

age  of  twenty-five  years,  "can  take  possession  of  the  estate  and  d«> 
with  it  as  he  pleases,"  but  if  he  die  without  issue,  then  to  be  limitevl 
over,  and  he  attains  the  said  age  and  dies  without  issue ;  Held,  that 
the  intermediate  period  to  be  adopted  is  his  attaining  the  age  of 
twenty-live  years.  After  that  event,  tlie  estate  in  John  became  abso- 
lute, and  the  contingency  of  dying  without  issue  not  happening  before 
that  time,  the  limitation  over  cannot  take  efl'ect.     lb, 

4.  Where  a  testator   devised    his    "  home  plantation,"   describing  it  in 

such  manner  as  that  upon  the  face  of  the  will  the  court  ran  see  wlnt 
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land  was  meant  to  be  included  within  its  boundaries,  it  teas  held  that 
evidence  as  to  what  the  testator,  at  the  time  of  making  the  wil], 
"called  and  considered  his  home  plantation,"  was  properly  excluded. 
Evidence  dehors  is  only  received  to  explain  an  instrument  in  case  of 
a  latent  ambiguity,  and  no  such  ambiguity  appears  here.  MeDaniel 
V.  King  J  597. 

•5.  A  devise  of  "the  whole  of  my  lands"  to  devisees,  includes  land  ac- 
quired by  the  testator  after  the  publication  of  his  will  when  no  inten- 
tion to  the  contrary  appears.  A'subsequent  clause  in  the  will  here, 
directing  "my  other  property  of  every  kind  not  before  mentioned  to 
be  sold,"  refers  to  other  personal  property.     Edwards  v.  TKarrcn,  604. 

().  So  much  of  the  judgment  below  as  undertakes  to  settle  the  rights  of 
the  defendants,  beyond  the  instructions  to  the  executor,  is  not  author- 
ized in  this  proceeding.     lb. 

7.  After  a  bequest  of  j)ersonal  property,  the  testator  devises  lands  (one- 
sixth  part  to  be  given  to  devisees  named),  and,  upon  the  death  of  his 
wife  provides  tiiat  the  same  '"be  sold  for  the  best  price  that  can  be 
obtained,  and  the  money  divided  as  hereinbefore  named,  that  is  to 
say,  into  six  parts,"  with  a  similar  provision  in  other  clauses  of  the 
will  in  reference  to  land  and  personalty,  but  without  saying  by  whom 
to  be  sold  :  Held,  that  the  executors  have  a  power  of  sale  by  impli- 
cation.     Vaughan  v.  Fanner^  G07. 

S.  The  general  rule,  that  executors  have  no  power  to  sell  lands  directed 
to  be  sold  for  division  among  devisees,  when  no  one  is  designated  to 
make  the  sale,  does  not  apply  where  by  a  proper  construction  of  the 
will  the  intent  of  the  testator  to  vest  such  power  in  the  executors 
appears  by  implication  or  otherwise,     lb. 

\).  A  testator  expressing  a  wish  tliat  his  executor  shall  close  the  adminis- 
tration of  the  estate  in  a  particular  manner,  said:  "As  I  hope  the 
bonds  and  coupons  will  pay  all  of  my  just  debts  and  considerably 
more,  and  save  the  lands,  he  is  empowered  to  sell  them  as  I  would 
or  he  may  think  proper";  Ileld^  that  the  word  "them"  refers  to  the 
bonds  and  coupons  and  does  not  embrace  the  lands.  Pittman  v.  Ash- 
ley, ()12. 

10.  Where  he  designates  certain  lands  to  be  sold  and  savs,  "I  wish  mv 

sisters  to  sell,"  the  sisters  are  empowered  to  sell  and  convey  the 
same.     lb. 

11.  A  testator  cannot  appoint  a  testamentary  guardian  except  to  his  own 

children.     The  Code,  po02.     Camp  v.  Piltmany  Glo. 

12.  After  a  devise  of  land  to  two  children,  the  testator  expresses  a   wish 

that  their  father  shall  manage  the  property  for  them  and  act  as  their 
guardian  until  they  become  of  age;  Held,  that  the  direction  for  him 
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to  act  as  guardian  does  not  constitute  him  a  t<i  .tamentary  guardian, 
but  the  father  lias  the  right  to  take  possession  ;..id  manage  the  estate, 
as  trustee,  and  without  being  required  to  qualify  as  guardian  and 
give  bond,  as  prescribed  by  statute.    lb. 

13.  "  I  give  to  my  four  daughters  the  plantation  on  which  I  now  live. 
They  may  sell  tlie  land  and  divide  the  money,  or  one  may  sell  to 
another,  but  they  must  not  divide  the  land.  *  *  *  If 
any  of  my  daughters  die  without  ii^sue,  their  portion  is  to  be  equally 
divided  among  the  three  survivors,  &c."' ;  J/g/rf,  there  is  no  direction 
that  the  land  shall  be  sold,  but  onlv  that  the  devisees  mav  sell  if 
they  wish  to  do  so.  And  hence  the  land  is  not  converted  into  per- 
sonalty by  the  terms  of  the  will.     Taylor  v.  MariSj  619. 

14.' Held  further :  Upon  the  death  of  the  testator  the  daughters  became 
seized  as  tenants  in  common  of  a  fee-simple  estate  defeasible  upon 
the  death  of  any  one  of  them  without  issue,     lb. 

15.  And  on  tlie  death  of  one,  her  portion  goes  to   her  three  sisters;  and 

upon  the  happening  of  this  contingency  the  words  of  the  will  are 
satisfied  and  a  succession  of  survivorships  excluded.     lb. 

16.  Testimony  offered  to  explain  the  intention  of  the  testator  in  llie  case 

of  the  *'  etc.,"  and  to  show  that  the  portion  of  each  daughter  dying 
was  to  go  to  the  survivor  or  survivors,  was  properly  ruled  out.  It  is 
patent  ambiguity  arising  on  the  face  of  tiie  instrument  and  a  ques- 
tion for  the  court.     lb. 

17.  Parol  evidence  is  admissible  onlv  where  there  is  a  latent   ambiguitv 

arising  dehors  the  will — as  to  the  person  or  thing  meant  to  be 
described,  or  to  rebut  a  resulting  trust.     76. 

IS.  The  testator  devised  land  to  his  daughter  for  life  with  remainder  to 
such  children  as  she  may  leave  her  surviving;  Held,  that  the  land 
cannot  be  sold  for  partition  during  the  continuance  of  the  estate  of 
the  life  tenant  ( Williams  v.  Hassell,  73  N.  C,  174,  and  74  N.  C,  434), 
for,  until  the  death  of  the  life  tenant,  those  in  remainder  cannot  be 
ascertained.     Miller  Ez-parte^  625. 

19.  The  testatrix  owned  railroad  and  state  bonds  which  were  placed  on 
special  deposit  in  the  Citizens  bank  of  Raleigh,  where  she  had  a 
thousand  dollars  to  her  credit;  she  also  owned  shares  of  stock  in  the 
Merchants  and  Farmers'  bank  of  Charlotte,  but  owned  none  in  the 
Citizens  bank  ;  and  among  other  things  she  bequealhetl  to  legatees 
"  bank  stock"  in  both  of  said  hanks,  and  then  in  a  subsequent  clause 
disposed  of  the  said  thousand  dollars;  Held,  tiiat  the  railroad  and 
state  bonds  passed  under  the  description  *^  bank  stock,"  as  it  plainly 
appears  from  the  general  context  of  the  will  that  the  testatrix  did 
not  intend  to  die  intestate  as  to  any  portion  of  her  estate.  The 
description  of  the  subject  of  the  legacy,  as  "bank  stock  in  the  Citi- 
zens bank,"  resulted  from  inadvertence.     Qark  v.  Atkins^  629. 
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'JO.  Held  farther:  The  executors  have  the  power  to  invest  and  control  the 
legacy  until  the  legatees  arrive  at  full  age — the  interest  to  be  paid  to 
tiieir  guardian  in  the  meantime.  And  also,  that  the  money  necessary 
to  carry  out  the  provision  of  the  will  in  reference  to  the  care  of  the 
legatees  shall  be  paid  out  of  said  legacy.    lb, 

21.  Where  there  is  no  residuary  clause  in  a  will,  a  bequest  to  a  child  by 
name  who  dies  before  the  testator,  lapses,  and  goes  to  the  next  of  kin, 
and  not  to  the  other  named  legatj^es  of  the  same  class  of  which  the 
deceased  child  was  a  member.     Twitty  v.  Marling  643. 

'22.  A  legacy  to  one  deceased  at  the  time  the  will  is  made,  is  void,  and 
goes  to  the  next  of  kin.    lb. 

"I'i.  A  legacy  to  the  children  of  a  deceased  uncle,  to  be  equally  divided 
between  them,  is  confined  to  those  children  who  are  living  at  the  tes- 
tator's death.     lb. 

24.  When  sale  of  land  will  be  upheld  to  carry  out   purposes  of  testator, 

581  (4). 

WITHDRAWAL  OF  APPEAL  BY  ACCUSED,  655. 

WITNESS : 

1.  Tiie  transaction  or  communication  must  be  shown  to  be  between  the 
deceased  and  the  witness,  in  order  to  incapacitate  the  latter  from  tes- 
tifying under  section  343  of  the  Code  of  Civil  Procedure.  Loekhart 
V.  Bell,  499. 

!2.  The  witness  under  the  facts  of  this  c:ise  was  held  competent  to  prove 
the  fact  that  the  credit  was  endorsed  on  the  bond ;  and  to  enable  the 
court  to  pass  on  his  competency,  the  witness  may  be  permitted  to  tes- 
tifv  to  the  court  whether  the  transaction  was  between  him  and  the 
deceased  or  not.     lb. 

*  3.  Tiie  deposition  of  a  witness  who  lives  more  than  seventy  miles  from 
the  place  where  the  court  is  held,  though  not  under  subpoena  (act  of 
18S1,  ch.  279),  may  be  read  in  evidence,  subject  to  proper  exceptions 
taken  before  entering  upon  the  trial ;  but  the  opposite  party  may  show 
tliat  he  lives  within  seventy  miles  of  the  court,  in  which  case  the 
deposition  cannot  be  read.  There  was  no  statute  requiring  such  wit- 
ness to  be  under  subpoena  at  the  time  the  depositions  in  this  case 
•     were  taken.     Sparrow  v.  Blount^  514. 

4.  But  now  it  is  provided  that  depositions  may  be  taken  "if  the  witness 

has  been  duly  summoned."     The  Code,  §1358,  sub-sec.  9.     lb. 

5.  A  witness  is  not  incompetent,  under  The  Code,  {590,  to  testify  to  a 

converscition  had  with  two  persons,  one  of  whom  being  dead  at  the 
time  of  the  trial,  in  reference  to  a  contract  between  them  and  the  wit- 
ness.     Peacock  v.  Slotlj  518. 
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6.  Nor  will  the  death  of  one  of  the  partners  in  the  firm  incapacitate  t)ie 

witness  from  proving  a  transaction  with  the  firm  while  the  other  part- 
ner, who  was  present  at  the  interview,  is  living.     lb. 

7.  A  party  to  an  action  brought  by  the  administrator  of  a  deceased  per- 

son to  enforce  a  contract  entered  into  between  them,  is  not  competent 
to  testify,  under  section  590  of  The  Code,  to  a  conversation  had  in 
the  presence  of  the  deceased  with  his  agent  and  attorneys  in  relation 
to  the  execution  of  the  contract.  Though  the  conversation  was  with 
the  attorneys,  yet  they  were  acting  for  the  deceased,  in  liis  presence 
and  under  his  direction,  and  the  substance  of  the  transaction  was  the 
making  of  the  contract  and  personal  to  the  deceased.  McRae  v. 
Malloyy  521. 

8.  The  agents  or  attorneys  in  such  case  may  be  examined  by  either  party 

to  the  suit,  but  the  disqualification  of  the  party  to  the  cause  is  not 
removed,  as  the  statute  makes  no  exception  where  others  were  pres- 
ent.    Ih. 

9.  An  oath  administered  substantially  in  the  form  prescribed  by  statute  is 

sufficient,  and  hence  it  was  held  that  the  omission  of  a  witness  to 
repeat  the  words  "so  help  me  God,"  is  not  assignable  for  error.  The 
words  are  no  part  of  the  oath.    State  v.  Mazoriy  676. 

10.  A  witness  for  the  State  was  required  to  swear  that  his  evidence 
"against"  the  prisoner  at  the  bar  shall  be  the  truth,  &c.:  Held,  that 
the  oath  exacts  from  the  witness,  under  penalties  of  perjury,  all  he 
knows  material  to  the  issue,  and  comprehends  as  well  what  mitigates 
as  what  tends  to  establish  guilt.  But  the  court  recommend  that  the 
form  prescribed  by  law  be  followed.     Ih. 

WITNESS : 

Competency  of  when  party  to  suit  on  bond   executed  prior  to  August, 

1868—96  (1). 
Deposition  of,  508. 

WRITTEN  ACKNOWLEDGMENT  OF  DEBT,  401  (2). 

WRITTEN  INSTRUCTIONS,  iluty  of  judge  to  give  when  requested,  355  (2 ) 

• 

YEAR'S  SUPPORT,  of  widow,  set  apart  under  law  of  husband's  domicil,  527. 
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